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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
MEMORANDUM & ORDER
Plaintiff, 07-cv-2067 (NGG)(RLM)
-and-
THE VULCAN SOCIETY, INNC., MARCUS
HAYWOOD, CANDIDO NUNEZ,
ROGER GREGG,
Plaintiff-Intervenors,
-against-
THE CITY OF NEW YORK, FIRE
DEPARTMENT OF THE CITY OF NEW
YORK, NEW YORK CITY DEPARTMENT
OF CITYWIDE ADMINISTRATIVE
SERVICES, and MAYOR MICHAEL
BLOOMBERG and NEW YORK CITY FIRE
COMMISSIONER NICHOLAS SCOPPETTA,
in their individual and official capacities,
Defendants.
NICHOLAS G. GARAUFIS, Unite States District Judge.

From 1999 to 2007, the New York City Fire Depaent used written examinations with
discriminatory effects and little relationship teetjob of a firefighter to select more than 5,300
candidates for admission to the New York Citye Academy. These examinations unfairly
excluded hundreds of qualified people of colonfrthe opportunity to seevas New York City

firefighters. Today, the court holds that Ne¥eork City’s reliance on these examinations

constitutes employment discrimination in viotatiof Title VII of theCivil Rights Act of 1964.
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l. INTRODUCTION

In recent years, black and Hapc residents of New York City (the “City”) have come to
comprise a substantial portion of the City’s plagpion, but their represéation in the New York
City Fire Department (“FDNY”) has remained extraordinarily fown 2002, the New York City
Department of City Planning identified 25% thfe City’s residents ablack and 27% of its
residents as Hispanfc.At the same time, however, only6% of its firefighers were black and
3.7% of its firefighters were Hispanic. When this litigation commenced in 2007, the
percentages of black and Hispanic firefgis had increased to just 3.4% and 6.7%,
respectively’ In other words, on a force of 8,998efighters, there were just 303 black
firefighters and 605 Hispanic firefighters. Thesenbers stand in stark contrast to some of the
nation’s other large cities, sua@s Los Angeles, Chicago, iRldelphia, and Houston, where
minority firefighters have been represatin significantly higher percentages.

In this case, Plaintiff United States of Antaxi(the “Federal Government”) as well as the
Vulcan Society, Inc., Marcus Haywood, Candidofidz and Roger Gregg (the “Intervenors”),

have sued to enforce the right of black andpdnic candidates to be treated fairly in the

! The parties use the terms “black” and “Hispanic” tireir submissions, and the court adopts the parties’
terminology.

2 SeeDeclaration of Sharon Seeley dated January 21, 2009 (Docket Entry # 253) app. B (citiigs Statistthe
New York City Department of City Planning).

® Seeid.
* Seeid. app. C.

® SeeDeclaration of Richard A. Levy dated February 2, 2009 (Docket Entry # 264) Ex. D (showing percehtages
minority firefighter representation in 1999 in New York City as 2.9% African-American &3d Blispanic, in Los
Angeles as 14.0% African-American and 30.0% HispaimcChicago as 20.4% African-American and 8.6%
Hispanic, in Houston as 17.1% Afan-American and 13.9% Hispanic, aimdPhiladelphia as 26.3% African-
American and 3.2% Hispanic). The 2000 Census figures for those cities show that Los Angeles had 11.2% black
residents and 46.5% Hispanic or Latino residents, Chicago had 36.8% black residents and 26ui¢odiisptino
residents, Houston had 25.3% black residents and 37.4% Hispanic or Latino residents aaetpRiailhad 43.2%

black residents and 8.5% Hispanic or Latino residents. 58e Census Bureau, State & County QuickFacts,
available athttp://quickfacts.census.gov/gfd/index.htlast visited on July 21, 2009).
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application process for positions in the FDNBpecifically, the Federal Government and the
Intervenors (“Plaintiffs™§ challenge the City’s reliance on two written examinations that are used
to appoint entry-level firefighterto classes at the New YorktyCFire Academy (“Academy”).
These examinations—Written Examination 7029 and Written Examination 2043—were
administered from 1999 to 2007, and the City has appointed more than 5,300 entry-level
firefighters based upon their rdéisu Although Plaintfs identify approximately 3,100 of the
examination candidates as black and approtaina4,200 of the examination candidates as
Hispanic, the City haappointed just 184 black firefighteasd 461 Hispanic firefighters from
the challenged examinations. (S&ection III.A, infra)

Plaintiffs assert that the City’s relie® on Exams 7029 and 2043 in selecting entry-level
firefighters has had a disparate impact on blaak ldispanic candidates in violation of Title VII
of the Civil Rights Actof 1964, 42 U.S.C. 8§ 2000e, stq.(“Title VII"). The Intervenors also
claim, under a disparate treatment theory, thaCihe two city agencieshe Mayor and the Fire
Commissioner “have long been ang of the discriminatory ipact on blacks of their
examination process,” and that their “continued reliance on and perpetuation of these racially
discriminatory hiring processes constitute intemél race discrimination . . . .” (Intervenors’
Compl. (Docket Entry # 48) 1 51.)

To remedy these claimed violations, Pldfstiseek various forms of injunctive and
monetary relief. The Federal Governmemtels to enjoin the City from engaging in

discriminatory practices “againstduks on the basis of race anciagt Hispanics on the basis of

® The Intervenors present claims relating only to black firefighters, while the Federal Government brings claims
relating to both black and Hispanic fighters. Although theiMotions are separate, thenfilamental issues in each

are the same. The court will, therefore, generally refer to both parties as “Plaintiff” throughout, drtigguis
between the Federal Government and the Intervenors as needed.
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national origin,” and seeks a specific injunctioraiagt the practices challenged in this case.
(See Compl. (Docket Entry # 1) B8.) It also asks the coutd order the City to take
“appropriate action to correct the present effe€tiss discriminatory plicies and practices” and
to enjoin it from failing to “make whole” those tmaed by the City’s policies and practices. XId.
The Intervenors seek similar, baotoader relief, including an jumction requiring the City to
“appoint entry-level firefighterérom among qualified black applicants in sufficient numbers to
offset the historic pattern and practice discrimination against blacks in testing and
appointment to that position.” . Compl., Prayer For Relief 18() The Interenors seek to
require the City to “recruit black candidateslamplement and improve long-range recruitment
programs” and to “provide . . . future testores, appointment criteria, eligibility lists,
appointment data, and all other informatiogce@ssary to conduct an adverse impact and job-
relatedness analysis of the exaation and selection process.” (T 3(e), (f).) The Intervenors
also seek damages and other fees. 0Id1-9.)

This is not the first time the City has belerought to federal court to defend its entry-
level firefighter examinations against charggsdiscrimination. In the early 1970s, Judge
Weinfeld in the Southern Distt of New York found that th City’s written and physical
examinations for entry-level firefighters violatdte Equal Protection Clause of the Constitution

because of their discriminatory impact on black and Hispanic applicantsVuBsm Soc’y of

New York City Fire Dep't, Inc. v. Civil Serv. Comm'860 F. Supp. 1265, 1269 (S.D.N.Y.

1973), affirmed in relevant part B490 F.2d 387 (2d Cir. 1973)Following Judge Weinfeld's

decision in_Vulcan Societythe City contracted with a private consulting firm to construct valid

written and physical examinations; these carttravere cancelled three years later, however,



apparently on account of a budget crisis. Beskman v. City of New York536 F. Supp. 177,

184 (E.D.N.Y. 1982). At the time of Vulcan Societyludge Weinfeld noted the “overwhelming

disparity between minority representation ie fFDNY] (5%) and in the general population of
New York City within the ag group eligible for appointment (32%).” Vulcan SqQ@%0 F.
Supp. at 1269. In the three decades that l@ll@ved, these minority groups have come to
represent an even greater share of thg/'< population. Despite these changes, the
overwhelmingly monochromatic compositi of the FDNY has stubbornly persisted.

This court has already issuséveral decisions in the casehave bifurcated the liability
and relief phases (sd2ocket Entry # 47), permitted intervention by the Intervenors itkge
denied the Intervenors’ motion to amend the Intervenors’ ComplainD@eleet Entry # 182),
declined to dismiss the Intervenors’ Complaint on timeliness ground®(ss@t Entry # 231),
and certified a class consisting of black applisdor the position of entry-level firefighter (see
Docket Entry # 281).

Now before the court are Mons for Summary Judgmebly the Federal Government
and the Intervenors. (Docket Entries ## 251, 2@lh¢ Federal Government and the Intervenors

have moved for summary judgment on the pria@d case of disparate impact, and the Federal

" In Berkman females candidates for the job of entry-lefieéfighter challengedthe physical examination
component of a prior FDNY test. SBerkman 536 F. Supp. at 205-16.

8 By contrast, it has been reported that the composition of the New York City Police Department (JNWBD”
undergone significant diversification since the 1970s. In 1978, the NYPD was made up of 8.9% black officers and
3.8% Hispanic officers._SdBuardians Ass’'n of New York City Rce Dep't, Inc. v. Civil Serv. Comm’n484 F.

Supp. 785, 793 (S.D.N.Y. 1980). According to a New York Times article published in June 2009, the NYPD
reported its rank-and-file officers 48% black and 28.7% Hispanic. S&leBaker, “Police Commissioner Plans to

Put More Minority Officers in Top Posts,” M. Times A20 (June 26, 2009),  available at
http://www.nytimes.com/2009/06/26/nyregion/26nypd.hftakt visited on July 21, 2009). On July 15, 2009, the
NYPD announced that it had sworn in its most diverdee®écademy class ever, intling 14.7% black recruits

and 33.3% Hispanic recruits. SHew York City Police Dep't, Press Release # 024, dated July 15, 2009, available
athttp://www.nyc.gov/html/nypd/html/pr/pr_2009_024.shtftalst visited on July 21, 2009).
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Government has joined thetémvenors’ Motion for Summaryudgment on the City’s business
necessity defense(SeeDocket Entries ## 251, 260, 263.)

Upon consideration of the parties’ submiss and oral argument, the court concludes
that Plaintiffs have established a prima éadase that the City’sise of the two written
examinations has resulted in a disparate shpgon black and Hispanic applicants for the
position of entry-level firefighter. The court alsoncludes that the City has failed to present
sufficient evidence supporting a business justificafor its employment practices. | therefore
grant Plaintiffs’ Motions for Sumary Judgment in their entirety.

In essence, my ruling is premised upon twaibaonclusions. Fits Plaintiffs have
shown that there is no triable issue of fastto whether the City’s use of Written Exams 7029
and 2043 has resulted in a statialiy and practically significaredverse impact on black and

Hispanic firefighter applicants. Black and Hispanic applicants disproportionately failed the

° In support of its Motion, the Federal Government has submitted a Statement of Undisputed Facts Pursuant to Rule
56.1 (Docket Entry # 252) (“USA 56.1"), a Declaration of Sharon A. Seeley (Docket Entry £'368)ey Decl.”),

an Affidavit of Bernard R. Siskin, Ph.D. (Docket Entry # 254) (“Siskin Aff.”), including a copy of his November
2007 expert report at Exhibit A (“Siskin Report”), a Memorandum of Law (Docket Entry # 255) (“USA Mem."),

and a Reply Memorandum (Docket Entry # 258) (“USA Reply”). In response, the City has submdfgabsing
Memorandum of Law on the prima facie case (Docket Engy6¥ (“Def. PF Mem.”) and a Response to the Federal
Government’s Rule 56.1 Statement (Docket Entry # 257) (“Def. USA 56.1").

In support of their Motion, the Intervenors have submitted a Rule 56.1 Statement of utkaliBpcts
(Docket Entry # 261) (“Int. 56.1"), a Memorandum of Law (Docket Entry # 262) (“Int. Mem.”), a Declaration of
Richard A. Levy (Docket Entry # 264) (“Levy Decl.”), a Reply Memorandum on the prima facie case (Docket Entry
# 268) (“Int. PF Reply”) and a Reply Memorandum on job-relatedness and business necedsityEDg # 269)

(“Int. BN Reply”). Included in thé_evy Declaration are excerpts from theper report of Dr. Wiesen (Levy Decl.

Exs. R, Z (“Wiesen Report”).) A full version of the Wiedeaport appears as Docket Entry # 123. In response, the
City has submitted an opposing Memorandum of Law relating to the prima facie case (“Def. PF Mem.”), an
opposing Memorandum of Law relating to job-relatedness and business necessity (Docket Entry # 266) (“Def. BN
Mem.”), a Response to Inten@ans’ Rule 56.1 Statement (Docket Entry #526'Def. Int. 56.1), and a Declaration

of William S.J. Fraenkel (Docket Entdy 267) (“Fraenkel Decl.”). Includeth the Fraenkel Declaration is the
expert report of Dr. Schemmer and Dr. Bobko. (fkaéDecl. Ex. 1 (“Bobko-Schemmer Report”).) The Federal
Government has submitted a memorandum joining thervenors on job-relatedness and business necessity
(Docket Entry # 263 (“USA BN Mem.”), and the City has filed a response (Docket Entry # 272 (“Def. USA
Resp.”).

The Intervenors have also moved to strike two declarations submitted by the City with theergumm
judgment papers. _(Sdgocket Entries ## 273, 274, 276, 277.) The court addresses this Motion in Section IV.B
below.
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written examinations, and those who passedewsaced disproportionately lower down than
white candidates on the hierarchib#ing lists resulhg from their scores Second, although the
City has had the opportunity fastify this adverse impact byhewing that it used the written
examinations to test for the relevant skills atmlities of entry-level firefighters, the City has
failed to raise a triable issue on this defendénder Second Circuit precedent, the evidence
presented by the City is insufficient as a matter of law to justify its reliance on the challenged
examinations.

Before proceeding to the ldganalysis, | offer a brief word about the Supreme Court’s

recent decision in Ricci v. DeStefgnt?9 S. Ct. 2658 (June 29, 2)0 | reference Riccnot

because the Supreme Court’s rulsantrols the outcome in this case; to the contrary, | mention
Ricci precisely to point out #t it does not. In Riccithe City of New Haen had set aside the
results of a promotional examination, and thgor®@me Court confrontethe narrow issue of
whether New Haven could deferdviolation of Title VII's disparate treatment provision by
asserting that its challenged employment action was an attempt to comply with Title VII's
disparate impact provision. THheourt held that such a defenseonly available when “the
employer can demonstrate a strong basis ineexi€ that, had it notkan the action, it would
have been liable under the dispte-impact statute.” Iét 2664. In contrast, this case presents
the entirely separate questionvdfiether Plaintiffs have shown that the City’s use of Exams 7029
and 2043 has actualhyada disparate impact upon black and Hispanic applicants for positions as
entry-level firefighters._Ricailid not confront that issue.

The RicciCourt concluded that New Haven wouldt likely have been liable under a

disparate impact theory. S&k at 2681. In doing so, the Court relied on the various steps that



New Haven took to validate itsivil service examination.__ldat 2678-79. It is noteworthy,
however, that in this case New York City has taken significantly fewer steps than New Haven
took in validating its examination. The relevant teaching of Riecthis regard, is that the
process of designing employment examinationsoisplex, requiring consultation with experts
and careful consideratiasf accepted testing standards. discussed below, these requirements
are reflected in federal regulais and existing Second Circuit peglent. This legal authority
sets forth a simple principle: municipalities shiake adequate measures to ensure that their
civil service examinations reliably test thdemant knowledge, skills and abilities that will
determine which applicants will best perform their specific public duties.

In rendering this decision, | am aware that the use of multiple-choice examinations is
typically intended to apply objége standards to employmengasions. Similarly, | recognize
that it is natural to assume that the bestqgrarérs on an employment test must be the best
people for the job. But, the significance of theseqgwoles is undermined when an examination
is not fair. As Congress recognized in enacfiiide VII, when an employment test is not
adequately related to the job for which it gesand when the test adversely affects minority
groups—we may not fall back on the notion thatdyetitst takers make better employees. The
City asks the court to do just that. Regtaitathough, the City did not take sufficient measures
to ensure that better performers on its exatiina would actually bebetter firefighters.
Accordingly, the court grants the Motions forfdmary Judgment and findeat Plaintiffs have

established disparate impact liability.



Il. SUMMARY JUDGMENT STANDARD
“Summary judgment is appropriate whehe pleadings and admissible evidence
proffered to the district court show that therénis genuine issue as tmymaterial fact and that

the moving party is entitled tojadgment as a matter of law . .”” Major League Baseball

Props., Inc. v. Salvino, Inc542 F.3d 290, 309 (2d Cir. 2008) (quotiRgd. R. Civ. P. 56(c)).

“Material facts are those whichmight affect the outcome of the suit under the governing law,’
and a dispute is ‘genuine’ if ‘the evidence is stldlt a reasonable jury could return a verdict for

the nonmoving party.” _Coppola v. Bear Stearns &,@89 F.3d 144, 148 (2d Cir. 2007)

(quoting Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). Factual disputes that are

irrelevant or immaterial to the dispositiaaf a case cannot preckida grant of summary

judgment._Seeéoria v. Gorman306 F.3d 1271, 1282-83 (2d Cir. 2002).

In considering a motion for summary judgmehg court construesatfacts “in the light
most favorable to the nonmoving party,” and dré&alsreasonable inferences in its favor.” SCR

Joint Venture L.P. v. Warshawsky59 F.3d 133, 137 (2d Cir. 2009).T]he moving party bears

the burden of demonstrating the absence of a genssue of material fact.” Baisch v. Gallina

346 F.3d 366, 371-72 (2d Cir. 2003) (citi@glotex Corp. v. Catrett77 U.S. 317, 323 (1986)).

In response, the nonmoving party “must do maban simply show that there is some

metaphysical doubt as to the materialdact . .” Jeffreys v. City of New Yorki26 F.3d 549,

554 (2d Cir. 2005)_(quotinfatsushita Elec. Indugo. v. Zenith Radio Corp475 U.S. 574,

586 (1986)).



II. THE PRIMA FACIE CASE

Plaintiffs seek summary judgment on their @ifacie case of dispate impact. As set
forth below, summary judgment dHaintiffs’ prima facie case warranted. The facts set forth
below are undisputed, unless otherwise noted.

A. The Hiring Process

During the relevant period, tharing of entry-level firefghters from Exams 7029 and
2043 proceeded in several stages. Candidatesstadrien a position as antry-level firefighter
began by submitting an application to the Department of Citywide Administrative Services
(“DCAS”), paid an applicationefe (unless it had been waivedhd received an admission card
for a written examination. _(SdgSA 56.1 1 13, 14; Int. 56.1 § 9.) Each written examination
was an 85-question, paper-and-pencil multiple ahaest, and an applicant’s raw score on that
examination was simply a percentageha questions answered correctly. (8&A 56.1 1 16,
23;Int. 56.1 § 11.) A passing score was set for each examination, and after the results were in,
the City notified each applicant of his or her sc@s well as whether he or she had passed. (See
Int. 56.1  17.) Versions of each examinatioit\the same questions, but sometimes different
guestion-orderings) were administered opeaded occasions—Exam 7029 was administered
from 1999 through 2002, and Exam 2043 was administered from 2002 through 200US£See
56.1 19 17-22.)

Candidates who passed the written exatmnawere allowed to take the physical
performance test (“PPT”"), but those who failed the written examination coutdkethe PPT.
(Seeid. T 27; Int. 56.1 1 14.) The PPT consisteeight physical tasks,na a candidate had to

pass a minimum of six tasks to achieve a ipgsscore overall. (Int. 56.1 T 19.) A passing
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candidate’s score on the PPT was simply agénge of the number of tasks successfully
completed. For example, passing eight taskslted in a score of 100, passing seven tasks
resulted in a score of 87.5%, and passindasks resulted in a score of 75%. (8Ep

Candidates who passed both the written emation and the PPT were placed on a
“rank-order” eligibility list. (USA 56.1 1 28-30; Seeley Deelpp. I.) The ordering of the
eligibility list was based upon an elaborate process of, ialiey “standardizing,” “combining,”
and “transforming” the raw scores. (Sd8A 56.1 § 31; Int. 56.1 § 20.) Specifically, the raw
score from the written examination and the RMJuld be “standardiz¥ by subtracting the
average score for all candidates from an imhligi candidate’s scorend then dividing that
number by the standard deviation for the test. (Seeley Decl. apps. J, K.) The resulting
scores from both the written examination andRIRE would then be divided in half and added
together to create a “Combin&ieighted Standard Score.”_ (Jd.The Combined Weighted
Standard Score was then converted int6Teansformed Score” by multiplying by either
18.472906403940886699 (for Exam 7029) or 12.7226 (fanER043), and then adding either
83.74384236453 (for Exam 7029) or 88.4606 (for Exam 2043)) (Fnally, the “Adjusted
Final Average,” used to rank candidates om #iigibility list, was created by adding any
“Residency,” “Legacy,” or “Veteran” pais to the Transformed Score. (ldeeUSA 56.1 11
30, 31; Int. 56.1 T 20.) This elaborate process resulted in a list of candidates eligible to be
appointed to Academy classes in order of rank.

The DCAS and FDNY would determine how marandidates would be needed to fill an
upcoming class and would certify a portion of éhigibility list for appointment, beginning with

the highest scores. (USA 561§ 40-41; Int. 56.1  23.) TH&DNY’s Candidate Investigation
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Division (“CID") took steps to pycess and investigate candidatesrder of their ranking on the
eligibility list. (USA 56.1 Y 36-37, 39; In&6.1 § 24.) This invegjation involved,_interalia,
background checks, intake inteews, and medical and pdyaogical examinations by the
FDNY'’s Bureau of Health Services. (UF%6.1 {1 35-37; Int. 56.1 | 24; Seeley Decl. app. A
(Request for Admission # 101).Jhe City would fill slots in an Academy class by proceeding
down the list of eligible and qualified applicant#til the class was fillecbnce a class was filled,
any eligible and qualified candidaséll remaining wouldchot be appointed fahat class. (USA
56.1 1142, 43; Int. 56.1 1 25.)

Written Examination 7029 was first adminigtdron February 26, 1999, and versions of
it were administered as late as 2002. (LEBAL 11 17-19; Int. 56.18b.) Approximately 1,750
black applicants and approximately 2,125 Hispapiplicants sat for EBm 7029. (Siskin Report
tbls. 1, 2.) The City hired frorthe eligibility list resultingrom Exam 7029 from February 2001
through at least September 2004, and appointed over 3,200 entry-level firefighters from that
examination. (USA 56.1 11 11, 44.) Of thismher, 104 (3.2%) individuals were black and 274
(8.5%) individuals wee Hispanic. (Idf 11.)

Written Examination 2043 was first adminigtdron December 14, 2002, and versions of
it were administered as late as March 2007. 1d20-22; Int. 56.1 § 16.) Approximately 1,390
black applicants and approximately 2,125 Hispamiplicants sat for EBm 2043. (Siskin Report
tbls. 5, 6.) The City hired firefighters frothe eligibility list resilting from Exam 2043 from
May 2004 through at least Janu2g08, and, as of November 2007 tBity had ppointed over

2,100 entry-level firefighters from that exantioa. (USA 56.1 11 12, 46.) Of this number, 80

(3.7%) were black and 187 (8.7%) were Hispanic. 1#2.)
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With these undisputed background facts in mihd,court addresses the prima facie case.

B. The Use of Statistics for a Prima Facie Case

A prima facie showing of disparate impattequires plaintiffs to establish by a
preponderance of the evidence that the emplayses a particular gohoyment practice that
causes a disparate impact on the basis of race, oeligion, sex, or national origin.””_Robinson

V. Metro-North Commuter R.R. Go.267 F.3d 147, 160 (2d Cir. 2001) (quotidg U.S.C. 8

2000e-2(K)(1)(A)(1). “To make this showing, a piaif must (1) identifya policy or practice,
(2) demonstrate that a disparity exists, and (8bdish a causal relatiohip between the two.”
Id. at 160.

Statistics alone can make out the prima facie case. EEB&¥ v. Joint Apprenticeship

Comm. of Joint Indus. Bd. of Elec. Indu$86 F.3d 110, 117 (2d Cir. 1999); see aRobinson

267 F.3d at 160 (“[S]tatistical proof almost algaoccupies center stage in a prima facie
showing of a disparate impact claim.”). In orderdtwso, “[t]he statistics must reveal that the
disparity is substantial osignificant.” Robinson267 F.3d at 160 (internal quotation marks
omitted). “Moreover, the statistics must be of a kind and degree sufficient to reveal a causal
relationship between the challenga@dctice and the disparity.” IdJA] plaintiff may establish

a prima facie case of disparate impact disgration by proffering statistical evidence which
reveals a disparity substantialaaigh to raise an inference of sation. That isa plaintiff's
statistical evidence museflect a disparity so gat that it cannot be amanted for by chance.”

Joint Apprenticeship Comm186 F.3d at 117.

There are at least two widelgaognized statistical measuddisparate impact: (1) the

80% or Four-fifths Rule, and (2) statistical sfgrance or standard deviation analysis. See
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Atkins v. Westchester County Dep’'t of Soc. SeBd Fed. Appx. 52, 53 (2d Cir. 2002)

(summary order) (“[ijn evaluating disparabmpact claims under Title VII, this Court has
primarily relied upon [these] two methods of maasy disparities beteen groups”). Federal
regulations set out the 80% Ruland courts have recognizéddas a “rule of thumb” for

statistical analysis of disparate impact. See, daint Apprenticeship Comm186 F.3d at 118

(“This rule is not binding on courts, and is relg a ‘rule of thumb’ to be considered in

appropriate circumstances.”); see aldoited States v. New York City Bd. of Edud87 F.

Supp. 2d 220, 224 (E.D.N.Y. 2007). The 80% Rule appears at 29 C.F.R. 8 1607.4D, which
states:

A selection rate for any race, sex, ohret group which is less than four-fifths

(4/5) (or eighty percent) othe rate for the group ith the highest rate will

generally be regarded by Federal eocémnent agencies as evidence of adverse

impact, while a greater than four-fifths rate will generally not be regarded by

Federal enforcement agencies as evidence of adverse impact. Smaller differences

in selection rate may nevertheless ¢ibae adverse impact, where they are
significant in both statisticalnd practical terms . . . .

Id. Essentially, this means that if the minorgyoup performs less than 80% as well as the
highest performing group, disparate impact will generally be inferred.

Courts have also relied upon standard dednatnalysis (or stetical significance
analysis) in determining whethtitere has been a disparate impd&tandard deviation analysis
measures the probability that a result is a random deviation from the predicted result—the more

standard deviations the lower the probability iésult is a random one.” Waisome v. Port Auth.

of New York & New Jersey948 F.2d 1370, 1376 (2d Cir. 1991); see &adbara Lindemann &

Paul Grossman, Employment DiscriminatiormL&Lindemann”) 94 (3d ed. 1996) (“Tests of

statistical significance are commonly used in theadagiences to rule out chance as the cause
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of observed disparities.”). “Beslly, looking at standard dations indicates how far an

obtained result varies from an expattresult.” _Smith v. Xerox Corpl96 F.3d 358, 365 (2d

Cir. 1999), overruled on unrelated groundsMacham v. Knolls Atomic Power Lakl61 F.3d

134, 141 (2d Cir. 2006). The Second Circuit hamKked to whether the plaintiff can show a
statistically significant disparity of two standadéviations” in making a prima facie showing.
Id. at 365.

“Although courts have considered both theurtfifths rule and standard deviation
calculations in deciding whetherdesparity is sufficiently substantial to establish a prima facie
case of disparate impact, there is no one ttest always answers the question.” &d.366.
According to either measurement, “the subissdity of a disparity is judged on a case-by-case
basis.” Id.

C. The Statistics for Plaintiffs’ Prima Facie Case

Plaintiffs allege that fouemployment practices related tioe challenged examinations
have had an unlawful disparat@pact on black and Hispanandidates for the position of
entry-level firefighter. Specificallythey challenge the City’s use of:

(1)  Written Examination 7029 as a pass/faireening device with a cutoff
score of 84.705;

(2) Rank-order processing and selentiof candidates from the Written
Examination 7029 eligibility list basezh a combination of their scores on
Written Examination 7029 and the PPT;

(3)  Written Examination 2043 as a pass/faireening device with a cutoff
score of 70;

(4) Rank-order processing and selentiof candidates from the Written
Examination 2043 eligibility list basemh a combination of their scores on
Written Examination 2043 and the PPT.

15



(USA Mem. 1; sednt. Mem. 7.) As thigourt previously noted, “[these of an examination as
a ‘pass/fail screening device’ means the use tfuf] examination to exclude from appointment
those applicants that haveléa the examination.” (Memonaum & Order dated May 11, 2009
(Docket Entry # 281), at 3.) “The use of arammwnation as a part of ‘rank-order processing’
means the use of the examination as a compookthe overall score that determines an
applicant’s position on a hierical hiring list.” (Id)

According to the Federal Government, theistigal significance analysis performed by
its expert, Bernard R. Siskinhf., establishes a prima facie eadf disparatempact. (USA
Mem. 2.) Similarly, the Intervenors argue that #tatistical significance analyses performed by
Dr. Siskin and their expert, Joel P. Wiesen, PreBtablish a prima facie aas(Int. Mem. 7.)

The court briefly reviews the statistics thakaintiffs have presented on each of the
challenged practices. The City daest dispute the statistical calculations of Plaintiffs’ experts,
but rather, disputes Plaintiffs’ reliance on stat& significance testing because of assumptions
underlying that methodology. The court will adss these assumptions after setting out the
undisputed statistical calculatis of Plaintiffs’ experts.

1. Pass/Fail Use of Exam 7029

The cutoff passing score for Written Examination 7029 was 84.705%. (USA 56.1 | 24;
Int. 56.1 § 13.) Based on that cutoff score, plass rate of white candidates for Exam 7029 was
89.9%, while the pass rate of black candidates 6a3%. (USA 56.1 § 83; Int. 56.1 { 28.) In
other words, out of 12,915 white test takers, 11,613 received a passing score of at least 84.705,
whereas out of 1,749 black test takers, only 1,054 received a passing scorkat. (@& T 27;

Wiesen Report, tbl. 3a.) Thegsarate of black candidates wagrtfore, 67% of the pass rate of
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white candidates. (USA 56.1 { 89.) Both Biskin’s and Dr. Wiesen’'s standard deviation
analysis found that thidisparity is equivalent to 33.9 unit$ standard deviation, meaning that
the likelihood it occurred by chance isgethan 1 in 4.5 million-billion. _(Sed. § 85 (citing
inter alig, Siskin Report 3, 21); see alsd. 56.1 § 30 _(citinginter alia, Wiesen Report 18-19).)

The practical effect of this disparity, accarglito Dr. Siskin, is that 519 black candidates
who failed the examination—74.7% of the blagpkcants who failed—waer eliminated from
consideration. (SedSA 56.1 1 86-87_(citingiskin Report).) Dr. Wiesen estimated that 457
black candidates would have passed the exaramatit for the effect of this disparity. (Ske.
56.1 1 38 (citingWiesen Report).) Based on Dr.s8n’s calculation, 114 additional black
firefighters would have been appointed alisthe disparity. (USA 56.1 § 88 (citingiskin
Report).) This last calculatiomas based on the assumption tihat black applicants who failed
Exam 7029 would have passed the PPT at the sat@mes other similarly situated passers, and
would have met the other qualifications and bappointed at the same rate as other pasSers.
(Siskin Report 16-17.)

The pass rate for Hispanic candidatdgng. Exam 7029 was 76.7%, compared with a
pass rate of 89.9% for white candidates. (USRA1 § 92.) Accordingly, the pass rate of
Hispanic candidates was 85.3% of the pass rate i whndidates. (Siskin Report, tbl. 2.) Dr.
Siskin’s standard deviation analysis found th@t disparity is equivalent to 17.4 units of

standard deviation, meaning thdte likelihood it occurred byhance is less than 1 in 4.5

million-billion. (USA 56.1 § 94 (citinginteralia, Siskin Report 3, 23).)

° The City accepts as undisputed Disk@i’s calculation concerning those avivould have beeappointed absent

the disparity, assuming “use of a tesst#tistical significance, the assumptiorigbfortfall’ suggested by Dr. Siskin

and inferring no difference in the capability and preparedoies® groups being compared.” (Def. USA 56.1 1 88;

see alsad. 1Y 86-88, 95-97, 103-05, 111-13.) As discussed below, to the extent that the City challenges these
assumptions, the court concludes that its argumentsvitiieut merit and are insuéfient to preclude summary
judgment.
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The practical effect of thigleviation, according to Dr. &in, is that 282 Hispanic
candidates who failed the examation—56.9% of the Hispaniapplicants who failed—were
eliminated from consideration. (Sgk 1 95-96 (citingSiskin Report).) Based on Dr. Siskin’s
calculation, 62 additional Hispanfzefighters would have beerppointed absent the disparity.
(Id. 1 97 (citingSiskin Report).) This last calctilan was based on the assumption that the
Hispanic applicants who failed Bm 7029 would have passed the R®The same rate as other
similarly situated passers, and would have metatiher qualifications and been appointed at the
same rate as other passers. (Siskin Report 16-17.)

2. Pass/Fail Use of Exam 2043

The cutoff passing score for Written Examination 2043 was 70%. (USA 56.1  25; Int.
56.1 1 13.) Based on this cutoff score, the paissof white candidates taking Exam 2043 was
97.2%, while the pass rate of black candidates was 85.4%. (USA 56.1 { 10feser Report
42.) In other words, out of 13,877 wé test takers, 13,495 receivadpassing score of at least
70, whereas, out of 1,393 black test takd,190 received a passing score. (Bees6.1 T 32;
Wiesen Report, tbl. 16a.he pass rate of black candidateas, therefore, 87.8% of the pass
rate of white candidates(Siskin Report, tbl. 5.)Both Dr. Siskin’s and Dr. Wiesen’s standard
deviation analysis founthat this disparity is equivalerib 21.8 units of standard deviation,
meaning that the likelihood that it occurred bywbe is less than 1 in 4.5 million-billion. _(See
USA 56.1 1 102 _(citinginter alia, Siskin Report 5, 26); see albd. 56.1 I 35 (citinginter alia,
Wiesen Report 42-43).)

The practical effect of this deviation, accmgito Dr. Siskin, is that 165 black candidates

who failed the examination—81.3% of the blagiplicants who failed—wer eliminated from
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consideration. (SegSA 56.1 11 103-04 (citingiskin Report).) Dr. Wiesen estimated that 150
black candidates would have passeddhkamination absent the disparity. (Sete 56.1 T 39
(citing Wiesen Report).) Based on Dr. Siskin’s calculation, 30 additional black firefighters
would have been appointed abstm disparity. (USA 56.1 § 105 (citirf§jskin Report).) This
last calculation was based on the assumptian ttie black applicants who failed Exam 2043
would have passed the PPT at the same rat¢has similarly situated passers, and would have
met the other qualifications and been appointddeasame rate as other passers. (Siskin Report
16-17.)

The pass rate for Hispanic candidatdsnig Exam 2043 was 92.8%, compared with a
pass rate of 97.2% for white candidates. (USA 56.1  I0&)pass rate of Hispanic candidates
was, therefore, 95.5% of the pass ratevbite candidates. (§kin Report, tbl. 6.)Dr. Siskin’s
standard deviation analysis foutidat this disparity is equilent to 10.5 units of standard
deviation, meaning that the likebod it occurred by chance is ldkan 1 in 4.5 million-billion.
(USA 56.1 1 110 (citinginteralia, Siskin Report 5, 27).)

The practical effect of this deviation, acdimg to Dr. Siskin, is that 94 Hispanic
candidates who failed the examation—61.8% of the Hispaniapplicants who failed—were
eliminated from consideration. (Skk 1 111-12 (citingSiskin Report).) Based on Dr. Siskin’s
calculation, 17 additional Hispanifzefighters would have beerppointed absent the disparity.
(Id. T 113 (citingSiskin Report).) This last calculation was based on the assumption that the
Hispanic applicants who failed Bm 2043 would have passed the RRThe same rate as other
similarly situated passers, and would have metotiner qualifications and been appointed at the

same rate as other passers. (Siskin Report 16-17.)
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3. Rank-Ordering Use of Exam 7029

On the eligibility list created from Written Exam 7029 and the PPT, black candidates
were grouped disproportionately lower down tkdmte candidates. For example, only 10.1% of
black candidates were in the top 20% of all cdatiis, while 53.8% of black candidates were in
the bottom 40%, and 29.2% of black candidates were in the bottoni'2QUBA 56.1 § 120.)
While 33% of white candidates dh&ligibility list numbers abr above 2000, only 21% of black
candidates did, and while 20% of white candiddtad list numbers ar below 5001, 30% of
black candidates did. _(Idjf 118-19.) According to Dr. Wiesen’s calculations, the average
ranking of a black candidate was 630 ranking places lower than that of a white candidate,
amounting to a disparity of 6.5 unitd standard deviation. _(Se#/iesen Report, tbl. 9b.)
According to Dr. Siskin’s calculation, the dajty between the placement of black and white
candidates on the eligibility list is equivalent@® units of standard deviation, meaning that the
likelihood it occurred by chance lisss than 1 in 11 billion(Siskin Report 24, 25; USA 56.1
117.) Dr. Siskin calculated that, on account of this dispa#yput of 104 black candidates
were delayed in appointment fan aggregate total of approxately 20 years of delayed wages
and seniority. (USA 56.1 { 123jskin Report, tbl. 3b.)

Similarly, the eligibility list created fronthe Exam 7029 results placed Hispanic
candidates disproportionatelywer down than white candidates. Only 14.3% of Hispanic

candidates were in the top 20%alif candidates, while 47.8% of $fianic candidates were in the

M The document containing these figures is an emaih floDCAS employee (the “DCAS Email”), and suggests
that this lower grouping was more pronounced for the written examination. It shows that only 8.7% of black
applicants were among the highest 24.8% of scores on Written Exam 7029, but that 44.3% of btzkapmie
among the bottom 19.7% of scores. (Seeley Decl. app. AC.) That isabk applicants had about a third as many

of the highest scores and more thaiténas many of the lowest scoresnamild be expectedbsent a disparity.
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bottom 40%, and 27.3% of Hispanic candidates were in the bottort2@USA 56.1 T 130.)
While 33% of white candidates had eligibilitist humbers at or above 2000, only 28% of
Hispanic candidates did, and while 20% of whitindidates had list mbers at or below 5001,
29% of Hispanic candidates did. (Il 128-29.) According t®r. Siskin’s calculation, the
disparity between the placement Hispanic and white candidateon the eligibility list is
equivalent to 4.6 units of standadeviation, meaning that the éikhood it occurredby chance is
less than 1 in 204,000. (19.127.) Dr. Siskin calculated that, on account of this disp&6tput
of 274 Hispanic candidates were delayed in agpw@nt for an aggregate total of approximately
23 years of delayed wages and seniority. {I#i32; Siskin Report, tbl. 4b.)
4, Rank-Ordering Use of Exam 2043

On the eligibility list created from Written Exam 2043 and the PPT, black candidates
were grouped disproportionately lower down tkdmte candidates. For example, only 11.4% of
black candidates were in the top 20% of all cdatiis, while 56.9% of black candidates were in
the bottom 40%, and 46.2% of black candidates were in the botton*2QUSA 56.1 T 139.)
While 28% of white candidates thaligibility list numbers abr above 2000, only 18% of black
candidates did, and while 30% of white candiddtad list numbers air below 5001, 50% of
black candidates did. _(Id]f 137-38.) According to Dr. Wiesen’s calculations, the average

ranking of a black candidate was 974 ranking places lower than that of a white candidate,

2 The DCAS Email shows that only 13.8% of Hispanic applicants were among the highest 24.8% of scores on
Written Exam 7029, but that 36.3% of Hispanic aggolits were among the bottom 19.7% of scores. $eetey

Decl. app. AC.) That is, Hispanic@ants had about half as many oé thighest scores and about twice as many

of the lowest scores as would be expected absent a disparity.

13 The DCAS Email shows that only 5.3% of black appiiis were among the highest 18.1% of scores on Written
Exam 2043, but that 48.9% of black applicants were among the bottom 22.3% of scoreSeg|8geDecl. app.
AC.) That is, black applicants had lgban a third as many of the highesbr&s and more than twice as many of
the lowest scores as would be expected absent a disparity.
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amounting to a disparity of 9.6 unitf standard deviation. _(Se#&iesen Report, tbl. 22b.)
According to Dr. Siskin’s calculation, the dapty between the placement of black and white
candidates on the eligibility lisvas equivalent to 9.5 units ofasidard deviation, meaning that
the likelihood it occurred by chanceless than 1 in 4.5 midn-billion. (USA 56.1 1 136.) Dr.
Siskin calculated that, on account of this diggad4 out of 80 black candidates were delayed in
appointment for an aggregate total of approximately fourtgsars of delayed wages and
seniority. (1d.f 146; Siskin Report, tbl. 12b.)

Similarly, the eligibility list created fronthe results of Exam 2043 placed Hispanic
candidates disproportionatelywer down than white candidates. Only 17.2% of Hispanic
candidates were in the top 20%adif candidates, while 45.4% of $fianic candidates were in the
bottom 40%, and 24.6% of Hispanic candidates were in the bottort2@USA 56.1 | 152.)
While 28% of white candidates had eligibilitist humbers at or above 2000, only 25% of
Hispanic candidates did, and while 30% of whitindidates had list mbers at or below 5001,
39% of Hispanic candidates did. (Ififf 150-51.) According to Dr. Sisk’s calculation, the
disparity between the placement Hfspanic and white candidateon the eligibility list is
equivalent to 4.6 units of standadeviation, meaning that the dikhood it occurredy chance is
less than 1in 186,225. (I19.149.) Dr. Siskin calculated that, on account of this disparity, 51 out
of 187 Hispanic candidates were delayed in agpwnt for an aggregate total of approximately

twelve years of delayedages and seniority._(I4.158; Siskin Report, tbl. 14b.)

4 The DCAS Email shows that only 10.1% of Hispanic applicants were among the highest 18.1% of scores on
Written Exam 2043, but that 34.9% of Hispanic amolits were among the bottom 22.3% of scores. $eetey

Decl. app. AC.) That is, Hispanic applicants had about half as many of the highest scores and about one-and-a-half
times as many of the lowest scores as would be expected absent a disparity.
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Dr. Siskin also conducted tests addressing thettiatthe eligibilitylist from Exam 2043
was not exhausted, and, therefore, candidatedawrgiown on that list were never reached. Dr.
Siskin determined that those who were mexeached “effectively failed” the examination
process. (Se&JSA 56.1 T 160.) According to Dr. skin’s calculations, out of 95 black
candidates and 63 Hispanic candidates who woutd henked high enough to be considered for
hire, 42 of the black candidatesd 28 of the Hispanic candidate/ould have been appointed
absent a disparity resultifigppm Written Exam 2043. (Si& Report 33-35; USA 56.1 |1 145,
157.) Based on the hiring rates of candidates fiteenExam 2043 eligibility list, he calculated
that the disparity of hiring rates between whated black candidates aomted to 9.7 units of
standard deviation, while the disparity of hgirates between white and Hispanic candidates
amounted to 5 units of standatdviation. (USA 56.1 11 142, 155.)

Dr. Siskin utilized the data relating those who effectively failed in order to calculate an
“effective pass rate” for Written Examinati 2043, determined to be 70.3% for white
candidates, 41.5% for black candidatesg &8.9% for Hispanic candidates. (Fff 162-63,
167.) This amounts to a statistical disparitymen white and black ndidates of 21.9 units of
standard deviation, and a statistical disyabétween white and Hispanic candidates of 10.5
units of standard deviation. (Il 164, 168.)

D. The Parties’ Respective Positions

Plaintiffs argue that the presented statsstastablish a prima facicase of disparate
impact for the four challenged employment practices. (E&& Mem. 10-17; Int. Mem. 6-12.)
They point out that the calcuéal disparities between blaekd minority candidates resulting

from the challenged practices are much greaterttiv@e units of standadeviation. They also
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emphasize the practical significance of these disparities—for example, the Federal Government
relies on the statistical analyses showing that, but for the disparities resulting from the written
examinations, “1,060 additional black and Hispanic candidates would have been considered for
appointment as FDNY firefighters,” “an estiradt293 additional black and Hispanic candidates
would have been appointed BBNY firefighters,” and “249 blacland Hispanic firefighters who

were appointed—about 39% of tleoappointed from the examinatis at issue in this case—
would have been appointed earlier.” (USA Men8.R2-Finally, Plaintiffs argue that the City has
conceded these statistical conclusions. (See.@.gt 3.)

In opposition to the Motions, the City offerseveral iterations of the same basic
argument. In essence, the City asks the coudjéat Plaintiffs’ statistical significance analysis
because it improperly assumes “perfect parity” among groups of peopledtdeF Mem. 1-3,
5-7), and erroneously produces a finding of digfmimpact solely on account of large sample
sizes (seed. at 1, 5, 6, 7). The City asks the cotartrely exclusively upon the 80% Rule in
determining whether there has been a dispamgact between white and minority candidates.
(Seeid. at 1, 2-3.) Because application of thiatistical rule would result in a finding of
disparate impact for some, but not all, of thaldnged employment pracés, the City asks the
court to deny summary judgment relating to those practices that do not meet the 80% Rule. (See
id. at 7-8.) The City does natontest the specific calctians in Plaintiffs’ Rule 56.1
Statements, instead attacking the assumptionghich they rely, and denying the “materiality”
of the facts presented.

Plaintiffs respond that large sample sizes do not undermine the validity of statistical

significance testing; rather, they argue, it is kis@mple sizes that render statistical significance
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tests less reliable._ (S&¢5A Mem. 18-20; Int. Mem. 10.) PHiffs also argue that there is no
basis for relying on the 80% Rule to the exclusdbstatistical significace testing, and that, in
fact, all legal authority is to the contrary. S Mem. 20-22; USA Repl 3-7; Int. Mem. 13
n.10; Int. PF Reply 2-4.)

Before addressing the partiegspective positions, theoart notes thatthe dispute
regarding the proper distical measurement for disparate ewp does not relate to all of the
challenged employment practicds.is undisputed that the City[sass/fail use of Exam 7029 has
had a disparate impact upon black candidates under both statistidadange testing andnder
the 80% Rule. (SeEdSA 56.1 11 59, 83, 89.) Moreover, thigy®ffers the 80% Rule only as a
means of comparing pass ot rank-ordering. _(SedSA 56.1 1 67, 69.) It has not
presented an alternative statistical meadarehe rank-ordering of candidates. (92ef. PF
Mem. 7-8.) The City’'s preference for the 80% Rule, therefore, solely relates to the pass/fail uses
of Exam 2043 with respect to black candidates] the pass/fail useg Exam 7029 and 2043
with respect to Hispanic candidates.

E. Plaintiffs Have Demonstrated a Prima Facie Case

Plaintiffs have demonstrated a prima facase of disparate impact by (1) identifying
four specific employment practices (each relgtio both black and Hispanic applicants), (2)
demonstrating that a disparity exists amamngups, and (3) establishing a causal relationship
between the employment practia®d the disparities. S&wobinson 267 F.3d at 160. For each
employment practice, Plaintiffs have pretseh analyses from twexperts that thoroughly
demonstrate the statistical significance of the disparities between groups of candidates. For each

of the pass/fail uses of the examinations, thestyses demonstrate that the disparities between
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the pass rates of whites and minority candslatere between 10.5 and 33.9 units of standard
deviation. For each of the rank-ordering usethefexaminations, the analyses demonstrate that
the disparities between the ramls of whites and minority caidates were between 4.6 and 9.7
units of standard deviation. These statisticapdrities show that black and Hispanic candidates
disproportionately failed Written Exams 7029 a2@43, and were placed disproportionately
lower on the eligibility lists aated from those examinations.

The Second Circuit has repeatedigognized that standard datons of more than 2 or

3 units can give rise to a prima facie case spdiate impact because of the low likelihood that

such disparities have resulted from chance. ekave v. Potter320 F.3d 321, 327 (2d Cir.
2003) (“courts ‘generally consider this levet significance [i.e,. twostandard deviations]

sufficient to warrant an inferee of discrimination.”) (quotingSmith 196 F.3d at 365);

Waisome 948 F.2d at 1376 (“[a] findingf two or three stndard deviations (one in 384 chance

the result is random) is generally highly probatofediscriminatory treatment”); Ottaviani v.

State Univ. of New York875 F.2d 365, 372 (2d Cir. 1989) (“Itdsrtainly true that a finding of

two to three standard deviatis can be highly probative daliscriminatory treatment.”);

Guardians Assoc. of New York Citipolice Dep't, Inc. v. Civil Serv. Comm630 F.2d 79,

86 (2d Cir. 1980) (“Guardiais(“[lJn cases involving large samples, ‘if the difference between
the expected value (from a random selectiorg the observed number is greater than two or

three standard deviations,” a prima facie case is established.”) (qGatstgneda v. Partidd30

U.S. 482, 496 n.17 (1977). The calculated standawiations in this case are all well beyond 2
to 3 units, strongly supporting conclusion of a causal réaship between the observed

disparities and the employmiepractices at issue.
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The significance of Plaintiffs’ statistics lstered by evidence thtte disparities have
been significant as agretical matter._Seleindemann 94 (“To guard agut the possibility that a
finding of adverse impact couldsdt from the statistical significance of a trivial disparity or
meaningless difference in results, the Unifd@uidelines on Employee Selection Procedures],
29 C.F.R. 8 1607.4D,] and the courts have adopteadditional test for dverse impact: that a
statistically significant dispasit also has practical signifance.”). As mentioned above,
approximately one thousand additional blaakd Hispanic candidates would have been
considered for appointment as FDNY firefightéyad it not been for thdisparities resulting
from the examinations. Further, absent thdisparities, approximately 293 additional black and
Hispanic candidates would haveebeappointed from the eligibilitysts used from 2001 through
2008, and approximately 249 black and Hispapigliaants who were actually appointed would
have been appointed sooner. Given thadQ7, the FDNY had 8,998 firefighters, including
only 303 black firefighters ani05 Hispanic firefighters (seé®&eeley Decl. app. Cit is clear that
these disparities have a substantial practisigificance. In fact the disparities are
overwhelming.

The accuracy of Plaintiffs’ atistical calculations is modisputed, and the City’s
Responses to Plaintiffs’ 56.1 Statements essentialhgede the statistical picture establishing a
prima facie case. The City spec#lly concedes that: (1) thespiarity created by each of the
challenged practices is more tharethunits of standard deviation (deef USA 56.1 {1 84, 93,
101, 109, 116, 126, 135, 148; Def. Int. 56.1 1 30, 3133kK,(2) the Plaintiffs’ calculations of
statistical significance are “undisputed”_(see,,dgf. USA 56.1 118 94, 102, 110, 117, 127,

136, 149), and (3) “[o]ne of theit@'s experts conducted analysé&s attempt to verify Dr.
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Siskin’s statistical daulations and confirmed the resulisported by DrSiskin” (USA 56.1
77; Def. USA 56.1 1 77). Moreover, the City legsentially admitted the calculations performed
by Plaintiffs’ experts showing the sjiarities’ practical significancg. (SeeDef. USA 56.1

86-88, 95-97, 103-105, 111-13, 122, 132, 145, 157; Def. Int. 56.1 {1 37-39; sex=fltsA

56.1 11 82, 90, 98, 106 (accepting as undisputed thimsteof statistical significance . . . can
result in a finding of disparatenpact” for pass/fail uses); 4y 114, 123, 134, 147 (accepting as
undisputed finding of diparate impact for rank-ordering ess “assuming use of a test of
statistical significance”).) These admissions elate the existence @y factual dispute over
the prima facie case.

F. The City’s Arguments

1. Large Sample Sizes

Rather than attacking the accuracy of Plaintiffs’ statistics, the City objects to Plaintiffs’
reliance on statistical significandesting as a general mattefhe City raises a number of
supposed theoretical problems wiiaich testing. The City’s prinal argument ishat the size
of the populations being tested in this case, @il many thousands of applicants who took each
examination) renders a statistical significance uestliable. This is becae, the City contends,
the “larger the group we examine the more liketyare to find differeces[]” among candidates
that will cause particular individuls to fail. (Def. PF Mem. pting that “the larger the group
we are examining, the more candidates who sitherexam, the greater our likelihood that some

of them will not do as well as others”).)

> The City’s Rule 56.1 Responses regarding practicaifiignce dispute only certain assumptions of Plaintiffs’
calculations, but few of these contentions are actually supported by reference to ‘hewdityexpert reports or
other evidence. The disputes that are offered with support concern the “shortfallalculations of Dr. Siskin
(see, e.q.Def. USA 56.1 | 70-73), and the assumptiotpafity” in capability and preparedness among racial and
ethnic groups_(see, e, dd. 19 86-88, 95-97, 103-05, 111-13). The court addresses these assumptions below.
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The City has it backward®Rather than undermining confidsnin statistical significance
testing, large sample sizes make such testing netieble. Larger sample sizes create a greater
likelihood that random differences between wumdiuals will even out among all groups, and a
lower likelihood that significant differences betwede performance ofacial or ethnic groups
will have resulted from chance. Existing presmetd confirms this principle. Courts have
sometimes declined to rely on statistical significance analysis when a sample size was too small.
See, e.g.Lindemanni734 (“Courts have recognized thadtgdtical evidence often is unreliable

when the sample size is small.”); Pietras v. Bd. of Fire Comrh88 F.3d 468, 475 (2d Cir.

1999) (recognizing “authority holdintdpat a disparate impact fimd) based solely on a sample
size as small as the one presented here Ti.people] cannot stand”). Yet, tlaty has pointed
to no cases rejecting such testing because a sample size was too large. As the Second Circuit

stated in_Guardiansin cases involving large sampled the difference between the expected

value (from a random selection) and the observedbeu is greater than two or three standard
deviations,” a prima facie case is estdi#id.” 630 F.2d at 86 (emphasis added) (quoting
Castaneda430 U.S. at 496 n.17).

The City’s own admissions support this underdiag of large sample sizes. The Federal
Government has provided a helpful illustratioattthe City explicitly accepts as undisputed:

Flipping a coin is a common exampilleat illustrates why sample size
should affect the number of standard deioas that is eqwalent to a given
disparity. Flipping a fair da 10 times will not alwaysesult in exactly five heads
and five tails; a result of six heads dodr tails on ten flips would not indicate
with a reasonable degree of certainty that the coin was not_fajr tfiat. the
disparity was not likely due to chance vaoa). However, if one flipped a fair
coin 1,000 times, one would expect that tiumber of heads and tails would be
close to equal, and asdt of 600 heads and 4G@ils would allow one to
conclude with a high degree of centyi that the coinwas not fair (i.e. that
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disparity between the ratewhich heads came up and tiage at which tails came
up was not likely do to chance variation).

Put simply, with a disparity in pasates of a given size, the bigger the
sample (e.g.the more times one flips the couwr, the more applicants who take
the test), the more confident one canthat the difference in pass rates in the
sample is not due to chance.

(USA 56.1 11 56-57 (internal citations omitted); Bed. USA 56.1 11 56-57).)
Another undisputed statement, which relieglanCity’s own expert, further supports the
reliability of statistical significance teaty when large sample sizes are involved:

With a large sample size, a test of stated significance using 1% as the standard
(i.e., concluding that there is a statistically significant disparity if there is no more
than a 1% likelihood of obseng a disparity so large die chance) is better than
the 80% Ruleat controlling for false positives (situations in which the test used
will indicate a disparity when there is dgsparity) and false negatives (situations
in which the test will indicate there is miisparity when there is a disparity). In
other words,_with a large sample sizeteat of statistical significance iSs more
likely to produce the “right” answer tthe question of whether there is a non-
chance disparity betweenretipass rates of two groups

(USA 56.1 1 64 (citingleposition of City’s experDr. Bobko) (emphases added); $2&f. USA
56.1 § 64).) These undisputed statements plaapport a conclusion that large sample sizes
enhance, rather than undermine, the reliabilitgtafistical testing. Accordingly, while the City
purports to challenge the use stétistical significance testingased on sample size, the City’s
own admissions contradict its positith.

When an employment examination is ugedmake hiring decisions for thousands of

applicants, seemingly small differences in patssraan have a substantial effect on large groups

6 Moreover, the Federal Government points out that Dr. Siskin has performed a recalculation of his statistical
significance testing by reducing the sample sizes by 90%. (USA Mem. 18 n.13.) As the City’s Bobko-Schemmer
Report concedes, this recalculation based on a greatly reduced sample size does il &ifidaig of statistical
significance for the pass/fail uses Exams 7029 and 2043. (SBebko-Schemmer Repol7-18; _see als&iskin

Report 22, 23, 26-27, 27-28.) Although this recklttan for some of the rank-ordeg disparities results in less

than three units of standard deviation, the City provides no alternative statistical measure with respect to rank-
ordering, and so the recalculation does not underthmesefulness of the statistics before the court.
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of people. Contrary to the Cigyposition, therefore, it is important to rely upon statistical testing
to determine whether such differences havelt@$udrom chance or, rather, from a particular

employment practice. In this e&gsstatistical significance testitgs been used to show that the

disparities between groups of candidates haselter from the challenged examinations. The
City’s arguments to theontrary are unavailing.

2. Perfect Parity Among Groups

The City also attacks Dr. &in’s “shortfall” analysis, which estimates the number of
minority candidates who would have passed or lzggaointed had the written examinations not
had a discriminatory impact. €hCity criticizes the fact thatuch calculations hypothesize a
world of “perfect parity” amongacial or ethnic groups. (Def. PF Mem. 5.) In other words, the
City argues that Plaintiffs’ analyses inappropriatynpare the racial disparity in test results to
a hypothetical world in which racial anethnic groups perform equally well. _ (Sée.
(“[S]tatistical significance testing will assume tladit people perform atqual levels. However,
we know that all individuals do h@erform at the same level.”).This argument misstates the
law.

First of all, the court rejects the premise tbamparison to a stanahof equality among
groups provides an improper foundation for stiatié testing under TitleVll. In order to
determine whether a particular employmerdgtice has had a disparate impact on a minority
group, statistical tests “ask what the results wouldobeghe salient variable . . . if there [had

been] no discrimination.”__Adams v. Ameritech Servs.,,I881 F.3d 414, 424 (7th Cir. 2000)

(emphasis added). To determine what results “dva,” statistical testgroperly assume that

racial or ethnic groups iwperform equally well abent discrimination._SeBmith 196 F.3d at
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366 (recognizing “null hypottsis” of no difference between compared grodps)Statistical
significance testing relies on this assumptiore@fiality in assessinghether disparities among
groups are based upon chance, or rather, upon somdauttar, such as race or national origin.
SeeOttavianj 875 F.2d at 371 (“Statisticaignificance is a measud the proballity that a
disparity is simply due to chance, rather than any other identifiable factor.”); Joint

Apprenticeship Comm.186 F.3d at 117 (“a plaiiff's statistical evidence must reflect a

disparity so great that it cannot be accoufdedy chance”); Lindemann 94 (“Tests of statistical
significance are commonly used irethocial sciences tole out chance as the cause of observed
disparities.”). In accordance withese principles, Plaintiffs’ siatical evidence shows that the
disparities in this case havmt been the result of chandastead, the disparate impact upon
black and Hispanic candidates has resuitech the challenged employment practices.

The court similarly rejects the suggestiorthe City’s Rule 56.1 Responses that a prima
facie case has not been established becasgardies between white, black, and Hispanic
candidates can be explained by differencetheir “capability and preparedness.” (See,,e.g.
Def. USA 56.1 11 86-88, 95-97, 103-05, 111-13.)e Tity’s Rule 56.1 Response suggests that
the City believes black and Hispanic candidates received lower scores on its written
examinations because of their lower capability prepparedness for the job of firefighter. But, if
the City contends that differences in aptitudetneg to the job of fireghter have led to an

adverse impact on minority groups, Title VII's den-shifting framework allows the City to

17 By way of further example: *“[i]f the relevant markst40% African-American, foinstance, one would expect

40% of hires to be African-American . ... If the obsdrpercentage of African-American hires is only 20%, then

the statistician will compute the ‘standard deviation’ fromdRpected norm and indicate how likely it is that race
played no part in the decisionmaking. Two standard deviations is normally enough to show that it isyextremel
unlikely (that is, there is less than a 5% probability) that the disparity is due to chance, giving rise to a reasonable
inference that the hiring was not race-neutral; the rstardard deviations awafrdm zero], the less likely the

factor in question playedo role in the decisnmaking process.” Adam231 F.3d at 424.
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justify the disparate impact as a matter of bussneecessity. At the prima facie stage, however,
the question is only whether theaee disparities attributable to the challenged practices, not
whether the City can provide a justification foet. During this stagéhe City cannot rebut the
existence of disparities by claiming that thaye explained by theverall “capability and
preparedness” of particular groups.

Therefore, the court rejects the City’s argants about the assumptions in Plaintiffs’
statistics.

3. The 80% Rule

Finally, in opposing summary judgment, the Gitgues that the court should rely on the
80% Rule to the exclusion of sidical significare testing. There is naigport for this position.
Controlling precedent holds that the 80% Rule is not an exclusive means of proof, and that

alternative statistical tesshould be considered. Séeint Apprenticeship Comm186 F.3d at

118 (“[80%] rule is not binding onowirts, and is merely a ‘rule dfiumb’ to be considered in

appropriate circumstances.”); see aWatson v. Fort Worth Bank & Trus#87 U.S. 977, 995

n.3 (1988) (citing criticism of the 80% Rule, ogmizing the usefulness efatistical methods in

Title VII cases, and endorsing a case-by-case approach); Bew v. City of Ctibadge.3d 891,

893 (7th Cir. 2001) (“The distriatourt properly noted that tH#0% guideline may be ignored
when other statistical evidence indicates apdiate impact.”). Moreover, the regulation
containing the 80% Rule g@hly endorses the use of alternative tests. It specifically states:
“Smaller differences in selectioate may neverthelesenstitute adverse impact, where they are

significant in both statistical and practical terms.” 29 C.F.R. § 1607.4D (emphasis added).

Rather than supporting the use of the 80% Rutkda@xclusion of statistical significance testing,
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this sentence expressly contemplates alternatatestical tests as a means of showing disparate
impact. This is precisely the showing Plaintiffs have made in this case.
In support of its preference for the 80% Rulee City points to the Second Circuit’s

decision in_Waisome In Waisome the plaintiffs challenged examinations used by the Port

Authority in the process of promoting policHicers. 948 F.2d at 137ZThe standard deviation
between the pass rates of whiteldlack candidates in that casas 2.68, and the district court
concluded that this was insufficient to find dispte impact because the pass rate of blacks was
87.2% the pass rate of whites. &1.1375. In approving this paot the district court decision,
however, the Second Circuit did rfotd that the 80% Rule contted the outcome of the case.
Instead, the court also relied updhe fact that the calculatestatistical significance, 2.68
standard deviations, was a borderline figure, @nad, as a practical matter, “if two additional
black candidates passed the written examinatiendteparity would nodnger be of statistical
importance.” _Idat 1376.

The statistics in this case, however, ardarmly beyond 3 units of standard deviation,
and, for many of the analyses performed, drastideeyond that. There are also large sample
sizes, which make a finding ofagistical significance more ralble. Hundreds of black and
Hispanic applicants were affected by the Gitwritten examinations Given the practical
significance of the disparities here on the achiiahg rates for black and Hispanic applicants,
this case is clearly disiguishable from Waisome Finally, it is worth noting that the Second
Circuit remanded the case in Waisomecause it found that there had been a showing of

disparate impact. lcht 1372.
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In sum, the City has conceded the accuracy of the calculations of Plaintiffs’ experts,
which provide ample support for the statisticatlgpractical significance of the disparities at
issue. The City’s only defense is to restrtabstract arguments relating to the nature of
statistical testing in general._ (See, eMar. 19, 2009 Tr. 29-30 (arguing against statistical
significance testing based upon Blat“allegory of the cave”).) At the same time, the City has
made admissions in its Responge$laintiffs’ Rule 56.1 Statementlsat directly contradict its
only purported challenges to Plaffs’ proof. Considering its crual admissions and the lack of
legal authority for its position, the City has faileo wage a serious attack on Plaintiffs’ prima
facie case.

Under these circumstances, the court findsnragerial factual dispute relating to the
prima facie case. To the extent the City putgpdo dispute the factual evidence presented by
Plaintiffs, it has raised nothing more than metam@sloubts about the nature of that evidence.
Such doubts cannot preclude summary judgment. Mggsushita475 U.S. at 586. There is no
dispute that Plaintiffs have sdiexd a statistical standard fa prima facie case of disparate
impact that has been repeatedtgcepted by the Second Circuit, iothere any digge that they
have shown that the disparity has had a subataptactical significance for the composition of
the eligibility lists and hiring of entry-level fifighters. Accordingly, the court grants summary
judgment for Plaintiffs on their prienfacie case of dparate impact.

V. BUSINESS NECESSITY

While Plaintiffs have shown that the Cityises of Written Examinations 7029 and 2043

resulted in a disparate impact upon black and Hispanic candidates, the City may defend against

Title VII liability by showing that those uses were justified by legitimate business and job-related
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considerations® The City bears the burdef making this showinf, SeeGulino v. New York

State Educ. Dep't460 F.3d 361, 385 (2d Cir. 2006). _In Gulitive Second Circuit explained the

business necessity defense as follows:

[T]he basic rule has always been tHdiscriminatory tests are impermissible
unless shown, by professionally acceptabiethods, to be predictive of or
significantly correlated with important elemts of work behavior which comprise
or are relevant to the job or jobs for iafh candidates are being evaluated.” This
rule operates as both a limitation and &rige for employers: employers have
been given explicit permission to usebjrelated tests thdtave a disparate
impact, but those tests must be “dmrstrably a reasonable measure of job
performance.”

460 F.3d at 383 (quotinglbemarle Paper Co. v. Moody22 U.S. 405, 431, 426 (1975)).

In setting forth its analysis, this court first reviews the process by which the City created
the two challenged examinations. The court thddresses a motion to strike post-discovery

submissions made by the City relating to its bessnnecessity defense. Finally, the court sets

18“Though the terms ‘business necessity’ and ‘job related’ appehave semantic differences, they have been used
interchangeably by the courts.” Gulino v. New York State Educ. P4et F.3d 361, 382 (2d Cir. 2006).

¥ The basic disparate impact burdéuifting framework suggests that thietermination of whether there is a
sufficient disparity is limited to the prima facie case, and that, once that burden is satisfied, the City must show job-
relatedness. Nevertheless, Guliand Robinsonunmistakably state that, following prima facie showing, a
defendant may still “directly attack plaintiff's statistical pfty pointing out deficiencies in data or fallacies in the
analysis.” _Guling460 F.3d at 382; see alBmbinson 267 F.3d at 161. At that s&d[t]Jo successfully contest the
plaintiffs’ statistical evidence . . themployer has to convincedlfact finder that its numerical picture is more
accurate, valid, or reliable tharetiplaintiffs’ evidence.” _Robinsgr267 F.3d at 161 (internal quotation marks and
alteration omitted). The employer bears the burden of this showing.

The parties do not explicitly address this componerthefCity’s burden, as their arguments relating to
statistics are made entirely in the comtekthe prima facie case. Howeveretlity does argue that “trial courts
have discretion to decide whether to use the 80% Rulstadistical significance testing in deciding Title VII
claims,” and that the court “should choose [to] empla@y/808% Rule . . . in the instant matter.” (Def. PF Mem. 3,
4.) Thus, the City asks the court to proceed to trial erigbue of whether “its numeail picture is more accurate,
valid, or reliable than the plaintiffs’ evidence.” Robins@67 F.3d at 161. But, as discussed above, the court need
not conduct a trial to resolve the question of whether the 80% Rule should be usecd:xaltision of Plaintiffs’
statistical tests, when the controlling legal authority hasdjranswered that question. Moreover, to the extent that
the City’s position attempts to show “fallaciesthe analysis” of Plaintiffs’ experts, s€ailino, 460 F.3d at 382, its
arguments have come entirely in the form of unsuppatiedks on the usefulness of statistical significance testing
in general. Besides these attacks, discussed anderkjabbve, the City has comply conceded Plaintiffs’
statistical picture. With no factual dispute on whio conduct a trial, summajydgment is appropriate.
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out and applies the relevant 8ad Circuit standard for assessiig challenged examinations.
The court concludes that thétyChas not met that standard.

A. Creation of Challenged Examinations

The City used the same development process for Written Exams 7029 and 2043. For
Written Exam 7029, a “Test Development Repamas prepared by Matthew Morrongiello
(“Morrongiello”), a Tests and Measuremedpecialist in the City’s DCAS._(Séevy Decl. EX.
EE (“Test Development Report)). Alberto Johnston (“Johnstopn’'df DCAS was “primarily
responsible” for developing Exam 2043, and testiffeat he “was told that we probably can use
the old job analysis . . . from [Exam] 7029 ..” .(Fraenkel Decl. Ex6. (“Johnston Dep.”), at
17-18, 19.) Accordingly, the same Test Depatent Report was reliedpon in the City’s

development of Written Exam 2043. (Seé 56.1 1 12; see alsd. 11 85-86; Levy Decl. Ex.

CC, at 5 (Admission # 11); Fraenkel Deek. 10 (“Patitucci Dep.”), at 208-08)

The Test Development Report is a twelvegagcument with nine appendices that sets
out the process by which the City arrived at &tdities it intended tavaluate on the written
examinations, as well as the number of questibmsould devote to eachbility. The salient

features of the process, as set iouthat Report, are not in dispute. The Test Development

% The City also points to a draft report by Dr. kaLandy entitled, “Job Analysis and Written Examination
Development For the City of New York Firefighter Examination No. 0084” dated December 18, 199FrafSext

Decl. Ex. 5 (“Landy Report”); see aldpef. BN Mem. 5 (relying on the Landy Report).) The Landy Report was
prepared in the course of developing arigaexamination, Written Examination 0084. (Skeest Development

Report 4.) Morrongiello, who was responsible for developing Exam 7029 and the Test Development Report, stated
in his deposition that he relied on the Landy Report “to a degree.” Hidemkel Decl. Ex22 (“Morrongiello

Dep.”), at 478-79.) Specifically, he statdtht he used the task list in that report as a starting point from which to
begin developing Exam 7029. (Skk at 478.) As indicated below, the Test Development Report supports this
assertion.

%L The Intervenors’ Rule 56.1 Statement sets out the various steps in the process described in the Test Development
Report, relying largely on the Report but supplementingtésements with other support in the record. (See, e.g.
Int. 56.1 11 87-90.) In response, the City has denied most of the assertions an@ diest fevelopment Report
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Report states that a series of meetings virettd, pursuant to whicbCAS concluded that it
would conduct a new, “comprehensive” job asa&, determine how many people would be
needed for a “job analysis survey,” and convanpanel of 8 to 12 incumbent firefighters to
review the task and ability lists and the job analysis questioniai&eeTest Development
Report 4.) The basic plan forettprocess was as follows: first, the tasks and abilities most
relevant to the job of firefiglet would be determined; seconde trelative importance of these
tasks and abilities would be assessed; thirdstets of tasks woulde matched up with the
abilities needed to perform them; and finally, st t&#ould be created to evaluate the identified
abilities in the proper proportiong.he court briefly reviews this process, as set forth in the Test
Development Report.

1. Deriving a List of Tasks and Abilities

In order to familiarize himself with # job of firefighter, Morrongiello conducted
interviews with six incumbent firefighters._ (ldt 5.) He used the results of these interviews,
coupled with the task list used to develop a prior examination, Exam 0084, to create an “updated
task list” reflecting the taskserformed by firefighters. _(Ijl. Morrongiello then compiled a list
of 21 cognitive abilities, derived froffirleishman’s abity list.” (SeeTest Development Report
5; Levy Decl. Ex. X, at 129.) Morrongielloonvened a focus group of ten firefighters who

reviewed the task and abilitists, and, based on the focus group, “suggested changes to the

“for a full and accurate statementitsf contents and the steps taksn] Morrongiello.” (See, e.gDef. Int. 56.1 1
87-90.) There is no dispute about the procegspiy about the significance of the steps taken.

22 The written examinations were noténded to include any measure of gicgl ability, because these would be
tested on a separate physical examination, preduniab PPT. (Test Development Report 4.) The Test
Development Report states an intention to include questions on the job analysis questiabhoat Oral
Comprehension, Written Comprehension, Oral Expression, and Written Expressipn. (Id.
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proposed task list so it more accurately re@idcthe current job of Firefighter.” (Test
Development Report 5.)

The focus group also reviewed a Job Analgistionnaire (“JAQ"}hat was distributed
to 195 incumbent firefighters._(Sés at 5, 6, 10.) The JAQ askede firefighters to assess
whether 196 listed tasks (grouped into 21 spec¢dsk clusters, plus a miscellaneous cluster)
were “4. Critical,” “3. Important “2. Somewhat important,” dfl. Not [] important” to the job
of firefighter, and, similarly, whether 21 listedilges were “4. Critical,” “3. Important,” “2.
Somewhat important,” or “1. Not relant” to the firefighter job. _(Idat 10 & app. E (JAQ test
results).) The responses to the JAQ by 192hef 195 surveyed fifighters, excluding 3
defective responses, were used to hone theflabilities down to 18, ahthe list of tasks down
to 111. (Id.at 10.) This was done by removing thosks$aand abilities which did not receive at
least an average score of 2.5, corresponding tating between “important” and “somewhat
important.” (Id)

2. Linking Tasks With Abilities

With these results in hand, Morrongiello asbéed twelve firefighters into a “Linking
Panel,” whose purpose was tate&—or link—the task cluste to the abilities.” (Id. The
specific “clusters” of tasks important tiee job of entry-level firefighter were:

e Initial Response to Incidents/Drivingasks that “occur be®en receiving an alarm

and initial fire fighting or emergency adtres, including driving apparatus to and
from various points”);

e Size Up(tasks that involve “evaluating the fiog incident scene to determine actions
which should initially be taken and obtaig information needed for evaluation”);

e Ladder Operationtasks that involve “stabiling ladder trucks and elevating and
operating aerial ladders and platforms idesrto rescue victims, provide access for
ventilation, operate maststream devices, etc.”);
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Climbing and Portable Ladder Activiti€sasks that involvéclimbing ladders, stairs
and fire escapes, and raising and setting up portable ladders”);

Building Entry (tasks that involve “prying @m or breaking through doors or
otherwise entering buildings in order toaseh for and rescue victims and provide
access to the fire for offensive fire fighj, using axes, halligan tool, hooks, rabbit
tools, sledge hammers, powsaws, and other tools”);

Search(tasks that involve “searching fire or assigned area inrdodcate victims
and to obtain further information about fifellowing standard search procedures”);

Rescue(tasks that involve “assisting, camgi or dragging victims from emergency
area by means of interior access (stairiwags, etc.) or, if necessary, by ladders,
fire escapes, platforms, or other means of escape”);

Ventilation (tasks that involve “opening dsreaking open windows, chopping or
cutting holes in roofs, breaking throughllsaor doors, and hanging fans in windows
or doors to remove heat, smaked gas from burning buildings”);

Supplies Water for Hose Operati¢tasks that involvéconnecting or hooking up
engine to fire hydrant and operating puntpssupply water in appropriate pressure
and volume for fire fighting, using hydramvrenches, couplings, hoses, spanner
wrenches, and other tools”);

Hose Operations During Extinguishmeésks that involve “stretching line to fire
scenes and delivering water to scene of fire”);

Overhaul(tasks that involve “opening up waland ceilings, cutting or pulling up
floors and moving or turning over debris, ander to check fohidden fires which
could rekindle or spread, using hopkges, saws and pitchforks”);

Salvage(tasks that involve “moving and cowvegi furniture, appliances, merchandise

and other property, and covering holesbinldings and redirecting or cleaning up

water in order to minimize damage, usipigstic and canvas covers, ropes, staple
guns, mops, squeegees, and other tools”);

Clean Up/Pick Ugtasks that involve “picking ugnd returning equipment to vehicle
and rolling up or folding up hose, so thlaé company can go back in service”);

Equipment Maintenanc@asks that involve “inggrting, cleaning, and maintaining
apparatus, equipment carried on the agparand personal gear and equipment”);

Inspection of Buildings/Hydrant@asks that involve “inspecting buildings for code
violations or hazards on periodic basis or during ¢hcourse of activities, and
inspecting hydrants for operational use”);

Extrication (tasks that involve “extricating viois from vehicles, cave-ins, collapsed
buildings or other entrapments in orderstve lives, using shovels, torches, drills,
pry bars, saws, jacks, hurst tools, air bags, and other equipment”);
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Providing Medical Assistancétasks that involve “mviding first aid and direct
medical assistance to persons requiring emergency attention”);

Elevator Related TasKsasks that involve “controlling elevators and rescuing persons
from stalled elevator cars”);

Training (tasks that involve “participating initls which simulate important fire or
rescue activities, and attendingtigres or formal training”);

Watch Duties(tasks that involve “standing wétdo receive incoming alarms and
information, answering phones, anémtoring access to the station house”);

Station Duties and Choredasks that involve “pé&orming routine housekeeping
chores or ‘committee work’™); and

Miscellaneougtasks that involve “iscellaneous tasks”).

(Seeid. app. E, at USA000371 — USA000380; see dlewy Decl. Ex. FF (“Linking Panel

Worksheet”).) The 18 abilities to which membefghe Linking Panel were supposed to “link”

these tasks were:

Oral Comprehension(the ability to “understand spoken English words and
sentences”);

Written Comprehension(the ability to “understand written sentences and
paragraphs”);

Oral Expressior(the ability to “use English wosdor sentences in speaking so that
others will understand”);

Written Expressior{the ability to “use English wosdor sentences in writing so that
others will understand”);

Fluency of Ideagthe ability to “produce a numbef ideas about a given topic”);

Originality (the ability to “produce unusual @tever ideas about a given topic or
situation,” and to “invent @ative solutions to problems tor develop new procedures
for situations in which standaaperating proceduredo not apply”);

Memorization (the ability to “remember information, such as words, numbers,
pictures and procedures. Pieces of information can be remembered by themselves or
with other pieces of information”);

Problem Sensitivitythe ability to “tell when sonhbing is wrong or is likely to go
wrong. It includes being able to identifyetivhole problem as well as elements of
the problem”);

Deductive Reasonin@he ability to “apply general hes to specific problems to come
up with logical answers. It involveteciding if an answer makes sense”);
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e Inductive Reasonindthe ability to “combine separate pieces of information, or
specific answers to problems, to form getheules or conclusins. It involves the
ability to think of possible reass for why things go together”);

e Information Orderingthe ability to “follow correctly a rule or set of rules or actions
in a certain order. The rute set of rules used must ggzen. The things or actions
to be put in order can inclusdeimbers, letters, words, pices, procedures, sentences,
and mathematical or logical operations”);

e Speed of Closuré€‘involves the degree to which different pieces of information can
be combined and organized into one megful pattern quickly. It is not known
beforehand what the pattern will be. Thaterial may be visual or auditory”);

e Flexibility of Closure(the ability to “identify or deect a known pattern (like a figure,
word, or object) that is hidden other material. The tas& to pick out the disguised
pattern from the background material”);

e Spatial Orientationthe ability to “tell where yoiare in relation to the location of
some object or to tell where thbject is in relation to you”);

e Visualization(the ability to “imagine how something would look when it is moved
around or when its parts are moved or reggea. It requires thforming of mental
images of how patterns or objects wouwddK after certain changesuch as unfolding
or rotation. One has to predict how anealj set of objects, or pattern will appear
after the changes habeen carried out”);

e Perceptual Speeffinvolves the degree to whicbne can compare letter, numbers,
objects, pictures, or patterns, quickly and accurately. The things to be compared may
be presented at the same time one after the other.This ability also includes
comparing a presented object with a remembered object”);

e Selective Attentionthe ability to “concentrate ontask one is doing. This ability
involves concentrating while germing a boring task and hbeing distracted”); and

e Time Sharing(the ability to “shift back and fth between two or more sources of
information”).

(SeeTest Development Report app. F, at USA000397 — USA0003%8yidE, at USA000381 —

USA000382; idapp. F, at USA000384 — USA0003%4.)

% The Test Development Report, included at Exhibit EE of the Levy Declaration and at Exhibite4Foaénkel
Declaration, appears to have certain pages missing from the appendices. Moreover, the Final Task List sets out 14
of the abilities, although a page seems to be missing thienpart of the appendix. The Linking Panel Checklist,
however, includes ratings for 18 of the abilities, and AQ questionnaire includes descriptions of these 18
abilities. The description of 18 abilities isrived from Appendices E and F of the Report.
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The goal of the Linking Panel was to matgh these 18 abilities with the 21 identified
task clusters. (Se&est Development Report app. F ¢ will . . . be asked to rate the
importance of each of the eighteahilities for the performance @ach of the twenty-one task
clusters.”);_see alsbinking Panel Worksheet.) Membeskthe Linking Panel each had to come
up with a rating to reflect how importaeach ability was to each cluster. ($&¢ This rating
was either “Critical to the performance of the task cluster,” “Important to the performance of the
task cluster,” “Somewhat important to the perfonce of the task cluster,” or “Not relevant to
the performance of the task cluster.” (&b

Although this appears to have been the ordp sh the process intded to capture the
relationship between the tasksaofirefighter and the abilities tested on the written examination,
the Test Development Report does not explain bowhy particular tasks were matched with
particular abilities. In factyefore performing this task, Linkg Panel members were not given
any explanation about the meaning of the ratthgg were supposed to provide. (Int. 56.1 § 95.)
No statistical analyses were conducted to confirenreliability of the ratings or the agreement
in ratings among panel members. ($&m@rongiello Dep. 299-300.)

Although the Linking Panel matched the 21 clust® 18 abilities, only nine of the 18
abilities were deemed “testable” in a writtetultiple-choice format: Written Comprehension,
Written Expression, Memorization, Problei@ensitivity, Deductive Reasoning, Inductive
Reasoning, Information Ordering, Spatial Orieiotat and Visualization. (Test Development
Report 11.) The two abiles which incumbent firefightersted highest in importance—Oral
Comprehension and Oral Expression—were aatong those tested, because “structured

interviews” with thousands of cdidates (which would help evalgaoral abilities) would not
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have been feasible. (See, efraenkel Decl. Ex. 1¢Patitucci Il Dep.”), at 131-32, 274-75; see
also Int. 56.1  106; Def. Int. 56.1  106.) dReding the other seven omitted abilities,
Morrongiello stated that he “didn’t do anythingesfic to determine” whether or not they were
testable, and that he was “going by . . . standaetating procedure at that time in our unit . . .
that these abilities” muld not be tested. (Morrongiello Dep. 443.)

To determine how many examination questions would be devoted to each ability, the
“average importance ratings for each of the niestable abilities #hin each cluster were
determined from the individual ratings given thye linking panel.” (Test Development Report
11; see alsad. app. G (setting out column with aveeagnportance rating of ability “to task
cluster”).) The panel multiplied the average a€le importance rating kthe rating that the JAQ
guestionnaires had given to the ability. (@&d.11.) An average ratingas then calculated for
each ability—that rating was “pro-rated” and rounded based on an 85-question, multiple-choice
test. (Id)

The result of this process was a test intended to evaluate nine abilities as follows:
Written Comprehension (9 questions), Written Expression (6 questions), Memorization (11
guestions), Problem Sensitivity (12 questions), Deductive Reasoning (9 questions), Inductive
Reasoning (9 questions), Information Ordgri (11 questions), Spatial Orientation (10
guestions), and Visualization (8 questions). (F$est Development Report, at USA000404;
Levy Decl. Ex. M, at 4 (Admission # 30).) Tiparties agree that atif these are “cognitive”

abilities. (Sed.evy Decl. Ex. M, at 4, 6 (Admission ## 29, 36).)
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3. Test Construction

The next step in the process was to twas a written examination based upon the job
analysis. For Exam 7029, one Lieutenant and foefighters were “givertraining in how to
write exams,” were placed onpanel, and then wrote the examination. (Test Development
Report 11.) A “Review Panel” was assembledeaew the questions on the examination (Int.
56.1 9 124; Test Development Report 12), althougé unclear what this panel reviewed the
qguestions for. One thinthat the reviewers did natonsider was whether “each [question]
measured the ability it was origilly designed to measure.” (I1&6.1 § 124.) Nanalysis of the
reading level of the examinatiovas conducted. (Int. 56.1 § 128.)

This test-writing process was essentially the same for Exam 2043.J¢Beston Dep.
23-28.%*

B. Motion to Strike

The determination of whether an employméest is job-related relies heavily upon
expert testimony. Although discovery in thisseaclosed in October 2008, the City submitted
two new declarations containingpett assertions with its summgndgment papers in February
2009: a declaration from the City’s expert,. Bchemmer (Fraenkeledl. Ex. 2 (“Schemmer
Decl.”) and a declaration frorbr. Catherine Cline, who parimated in the development of
Exam 6019, administered after Exams 7029 and ZB#&3enkel Decl. Ex. §‘Cline Decl.”)).
Plaintiffs have moved to sk& these declarations. (SPecket Entries ## 273, 274.) For the

reasons that follow, the court grants thetion in part and denies it in part.

24 While Exam 7029 was developed by Morrongiello, Exam 2043 was developed by Johnston. The same job
analysis and test plan were used. (B&es6.1 1 12.) According to Johnston, a similar process was used to draft the
guestions, including the convening of a panel of incumbent firefighters to write the tesbripiéstiExam 2043.
(SeeJohnston Dep. 23-28, 122-24.)
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The Intervenors argue that the court shoulfesthese declarations because the deadline
for submitting expert reports was January 21, 2608, all expert and fact discovery closed on
October 31, 2008. _(Seeclaration of Richard Levy tked March 4, 2009 (Docket Entry #
274).) The Intervenors point otltat Federal Rule of Civil Bcedure 26(a) requires a written
report with a complete statement of an expetmess’ opinions, including the reasons for them,
and that Rule 26(e) requires supplementatad that report “ina timely manner.” (See
Memorandum of Law In Support of Motion to Strik@ocket Entry # 274) (“Strike Mem.”) 2-3.)
They further argue that Rule 37(c)(1) preveatparty from relying on information it did not
disclose in accordance wiRules 26(a) and (e)._(Sek at 3.) Because the declarations offer
new expert opinions in violatioaf the discovery rules, the Imteenors ask the court to strike
them.

Under Rule 26(a)(2)(B) of thEederal Rules of Civil Prodere, expert testimony must
be accompanied by a written repamhich shall contain, intealia, “a complete statement of all

7

opinions the witness will express and the basis and reasons for them,” “the data or other
information considered by the witness in formingrth” and “any exhibits that will be used to
summarize or support them.” A party must makese disclosures “at the times and in the
sequence that the court orders.” Fed. R. Civ. R)EZ(C). Rule 37(c)(1) states that if a party
fails to abide by these requirements, “the partyas allowed to use that information . . . to
supply evidence on a motion, at a hearing, oa dtial, unless the faile was substantially

justified or is harmless.” Téh Second Circuit has construec ttanguage in Rule 37(c)(1) to

provide discretion to preclude evidence if “the trial court finds that there is no substantial
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justification and the failure to disclosenst harmless.”_Design Strategy, Inc. v. Davi€9 F.3d

284, 294 (2d Cir. 2006).

The parties have had ample time to condexpert discovery. As Magistrate Judge
Roanne Mann’s Scheduling Orders make clearCibhewas required to make expert disclosures
on business necessity Bgnuary 7, 2008._(S&zheduling Order (Docké&intry # 30) § 4.) That
deadline was extended to January 21, 2008. R&stsed Schedule (Dodk&ntry # 66) | 4.)

The schedule for the City’s expert depositions was amended several times, and the deadline was
last scheduled for the end of March 2008. (Sebeduling Order (Docket Entry # 30) | 5;
Revised Schedule (Docket Entry # 66)  5; MadifScheduling Order (Docket Entry # 86) 1 5.)

A schedule for Plaintiffsrebuttal on business necessitysaaso ordered byudge Mann, with

all expert and fact discovery to conclude on October 31, 2008. M8éi#ied Scheduling Order
(Docket Entry # 181).) The Octobeeadline was set at the direction of this court to ensure that

all discovery would be completed by then. (3geil 10, 2008 Tr. 15-16.)

Clearly, submitting new expert opinions aftthe close of discovery violates the
discovery rules. The City does ndispute this principle, instead arguing that it is simply not
making new expert disclosures. aeding the Cline Declaration, ti@ty states that Dr. Cline is
not being offered as an expervitness, but is, rather, only Img offered as a fact witness to
correct certain remarks about Exam 6019 thatewwade in Intervenors’ summary judgment
papers. (Se&emorandum of Law in Opposition to Mon to Strike (Docket Entry # 276)
(“Strike Opp.”) 4, 6 (contending that Dr. Cline is “not being offered as an expert,” but simply as

“a fact witness concerning hevork” developing Exam 6019).)Regarding the Schemmer
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Declaration, the City states that its submissmarely provides further “detail” on issues already
opined on by Dr. Schemmer. (lak 2-3.)

The City’s position on both counts is disingenuous. First, the Cline Declaration consists
primarily of expert opiniongbout the validity of Exams 7029 and 2043. Except in a few places,
these assertions are based upon specialized |&dgev of the art of test construction and
validation, rather than the persal knowledge of a lay witnessAlthough it appears that Dr.
Cline might have qualified to serve as an expdrad the City offered her, following the proper
procedures—the City has chosen not to do sdr.IfCline is not offered as an expert, she may
not opine about the validity of Exams 204Bd 7029, about which she has no personal

knowledge. _Seéed. R. Evid. 701; United States v. Rig&30 F.3d 208, 224 (2d Cir. 2007)

(“Rule 701(c), which prohibitgestimony from a laywitness that is ‘Ased on scientific,
technical, or other specialized knowledge,’ is moked ‘to eliminate the risk that the reliability
requirements set forth in Rule 702 will be evaded through the simple expedient of proffering an
expert in lay vitness clothing.”).

Based on the court’s review tife Cline Declaration, it is ear that it is nothing more
than an expert declaration submitted followitige close of expert discovery. It would be
prejudicial to Plaintiffs to have to addresgsh new expert opinions from Dr. Cline, who was
never offered as an expert. The Cline Declanashall therefore be ratken. Nevertheless,
those portions of the Declaration that simgharify, as a factual matter within Dr. Cline’s
personal experience, the preparatioftedm 6019, will not batricken. (Sedd. 1T 11 (first six
sentences based on personal knowledge), 12 ¢frsience based on personal knowledge), 16

(first sentence baseaxh personal knowledge) Exam 6019 is not at issue in this litigati@amd it
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would be harmless to supplement the recordroig@ that examination. The court need not
strike those portions dhe Cline Declaration.

Second, the court rejects the City’s argunthat the Schemmer Declaration offers no
new expert opinions. That Deddion contains numerous parggna directly addressing issues
for which the City has offered no reference dotimely report or disclosure. _ (See, g.g.
Schemmer Decl. 1 3-14.) The numerous congjuassertions in th&chemmer Declaration
suggest that they were construtt® fill holes in tle evidence that thei@ failed to gather

during discovery, and to rebut analyses presented ayear ago in Plaintiffs’ expert reports.

SeePoint Prods. A.G. v. Sony Music Entertainment, ,Iido. 93-cv-4001(NRB), 2004 WL
345551, at *9 (S.D.N.Y. Feb. 23, 2004 ¢ accept the contention thie new affidavits merely
support an initial position when they iact expound a wholly new and complex approach
designed to fill a significant and logical gap in the first report would eviscerate the purpose of the
expert disclosure rules.”). Dr. Schemmelasgely conclusory and unsupported statements
strongly suggest an attempt byet@ity to “sandbag” its opponentvith new opinions designed

to defeat summary judgment. SBésability Advocates Inc. v. PatersgnNo. 03-CV-3209

(NGG)(MDG), 2008 WL 5378365, at *11 (E.D.N.Y.eD. 22, 2008) (“The purpose of [the
disclosure rules] is to prevent the practice of ‘sandbagging’ an opposing party with new
evidence.”). It would be prejudicial to Plaintiffs have to address these assertions at this point
in the litigation.

The court will not consider new, conclusory opinions by Dr. Schemmer. The City was
aware of its burden to demonstrate businesssségeduring the discovery process, and it is

bound by the analysis and opinions offebgdDr. Schemmer during that time. Sé&chsler v.
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Hunt Health Sys., Ltd381 F. Supp. 2d 135, 156 (S.D.N.Y. 2003). Indeed, the City does not

even attempt to argue that new evidence should be considered, and simply pretends that the
Schemmer Declaration offers now@pinions. To allow such meevidence to be presented
would undermine the purpose of the discovery rudesumvent the discovery schedule that was
ordered by the court, and prejcel Plaintiffs. Accordingly, the court strikes the Schemmer
Declaration in its entirety.

The court now turns to the merits of the City’s busimessessity defense.

C. Guardians and the Validity of Employment Tests

To be considered job-related, an employne@mination must be properly “validated,”
and the Second Circuit has identified two sourited help determine their validity: (1) “the
testimony of experts in the fielof test validation’and (2) “the Equal Eployment Opportunity
Commission’s ‘Uniform Guidelines on Employeel&xsion Procedures’ EEOC Guidelines”).”
Gulino, 460 F.3d at 382 (citing@9 C.F.R. 88 1607.1-1607.18). Easburce is important to a
court’s decision. As the Sexad Circuit stated in_Gulinowvhile courts “must take into account
the expertise of test validation professionategy “must also remaiaware that reliance upon
the findings of experts ithe field of testing should be teemed by the scrutiny of reason and the
guidance of Congressiahintent.” 1d.(internal citation andjuotation marks omitted}. And,
although courts must “approach the [EEOC]id&lines with the appropriate mixture of

deference and wariness, thiriyd years of using these Guithes makes them the primary

% The Intervenors’ 56.1 Statement describes in detail many of the findings and opinions of Plaintiffs’ experts, Drs.
David P. Jones and Laeetta M. Hough, Dr. Joel P. Wiesen, and Dr. Irwin L. Goldstein, as well as the opinions of
City experts, Drs. Philip Bobko and F. Mark Schemméccompanying this submission are excerpts from the
expert reports of Drs. Jones and Hough (Levy Decl. Ex. U (“Jones-Hough Report”), Dr. Siskin (Levy Decl. Ex. V
(“Siskin 1l Report”), Dr. Wiesen (idExs. R, Z (“Wiesen Report”)), Dr. Goldstein (ix. DD (“Goldstein
Report”)), and Drs. Bobko and Schemmer (Fraenkel Decl. Ex. 1 (“Bobko-Schemmer Report”)), as well as
deposition testimony.
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yardstick by which we measure defendantgerapt to validate” employment tests. ht. 384
(internal citation and quotation marks omitted).
The governing case in this Circuit for assegsthe validity of employment tests is

Guardians Association of the New York Ciiyolice Department, Inc. v. Civil Service

Commission 630 F.2d 79, 82 (2d Cir. 1980). S@elino, 460 F.3d at 385 (“Guardians still

the law in this Circuit.”). _Guardiangvolved a test administerdal the City in1979 to over

36,000 applicants for positions in the New York City Police Department. “The exam was
developed by a fairly elaborate two-stage process,” with stage one involving a job analysis with
input from, among others, numerous panels of pabificers and questionnas to thousands of

police officers, and stage twowuolving additional panels andstequestion revision from police
experts and the New York Ci@epartment of Personnel. 630 F.2d at 83-84. The examination
had a disparate impact, and the principal issue on appeal was “whether the defendants have
rebutted the plaintiffs’ prima facie case by shaythat its test was job-related.” lak 88.

In assessing whether the employmtast was job-related, Guardiarecognized that the

EEOC Guidelines set forth a “sharp distioot between “tests that measure ‘contente., the

‘knowledges, skills or abilities’ requiredy a job—and _tests that purport to measure

‘constructs™—i.e., the ‘inferences about mental processesaits, such as ‘intelligence, aptitude,

personality, commonsense, judgment, &allip and spatiability.” Gulino, 460 F.3d at 384

(quoting Guardians 630 F.2d at 91-92) (emphases addef@o demonstrate ‘content validity,’

the employer must introduce data ‘showing tkia# content of the selection procedure is
representative of important asys of performance on the job fwhich the candidates are to be

evaluated.” _Id.at 384 n.23 (quotin@9 C.F.R. § 1607.5B and citi?p C.F.R. 8§ 1607.14C).
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“To demonstrate ‘construct validity’ on thehetr hand, the employer must introduce data
‘showing that the procedure mwures the degree to whiatandidates have identifiable
characteristics which have been determined to be important in successful performance in the job
for which the candidates ate be evaluated.”_Id(quoting29 C.F.R. 8 1607.5B and citir&p
C.F.R. § 1607.14D).

Guardianscriticized the sharp distinction tveeen “content validity” and “construct
validity.” The court obsrved that, under the EEOC Guidel#n “content validation is generally
much easier to achieve than construct valwmti even though the test types differ more in
degree than in kind. _Icat 384. This is because “contemtd construct represent a continuum
that ‘starts with precise capities and extends to incedagly abstract ones.” _ Id(quoting
Guardians630 F.2d at 93). Becausetbe difficulty in showing “consuct validity,” the court
observed that “a conclusion that construct dation is required would often decide a case
against a test-maker, once a disparate ragiphct has been demonstrated.” Guardi&39
F.2d at 92.

In response to these concerttse court tempered the stimds set forth in the EEOC
Guidelines with a functional appeich to test validation._ Segulino, 460 F.3d at 386 n.25.
Guardiansestablished a five-part test to determihe content validity of an employment test,
which is flexible enough to encomgs concepts of construct validity:

(1) the test-makers must have conigukca suitable job analysis;

(2)  they must have used reasonable coemeEd in constructing the test itself;
(3) the content of the test must be related to the content of the job;

(4)  the content of the test must be représtve of the content of the job; and

(5) there must be a scoring system that usefully selects from among the
applicants those who cémetter perform the job.
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Id. at 384-85 (quotingsuardians630 F.2d at 95).

The first two requirements relate to the “quality of the test's development,” while the
final three “are more in the hae of standards that the teas produced and used, must be
shown to have met.”_Guardigr®30 F.2d at 95. Gulinmstructs that the Guardiamagproach
“has the advantage of tracking the [EEOC] Guidsdistandards while still allowing the courts to
take a more functional approachtb@ analysis,” and frees “theurts from having to draw sharp
distinctions between ‘contenéind ‘construct’ or ‘knowledge’ and ‘ability.” 460 F.3d at 385

(quotingGuardians630 F.2d at 93-94).

The parties do not dispute that Guardignsvides the appropriate standard by which to
evaluate Written Exams 7029 and 2043.

D. Application of Guardians

The court must determine whether the Gigs offered sufficient evidence to create a
disputed issue of materiédct that Written Examinations 7029 and 2043 are job-related under
Guardians The basic question before the court isthler the examinations selected candidates
who would be better firefighters. S&iardians630 F.2d at 88. The more specific question is
whether the City has met the detailed requiats of test validation set out by Guardiai@ee
Lindemann 151 (“Guardiansontains an unusually completesclission of the details of test
validation . . . [and] the validation criteria set forth in Guardamsones that employers should
attempt to satisfy in comparable situations.”).

The court rejects the City’s assertion that ¢hare material factual disputes sufficient to
preclude summary judgment on job-teldness. Even considered in the light most favorable to

the City, the undisputed evidence paints aneewxély troubling picture of the test construction
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process and the content that @igy sought to test. Even under the summary judgment standard,
the City has failed to meet its burden to shibat its reliance on the challenged examinations
was warranted by a valid business justifion. For each of the Guardiarequirements, the
City’s arguments are riddled wiserious defects, and the facts it presents patently fail to satisfy
the demands of test validatiomnsufficient evidence is presedtéor a reasonable fact finder to
conclude that the challenged examinations welaed to the job of firefighter and relied upon

as a matter of business necassiThe court finds itself congtled to grant summary judgment
for Plaintiffs.

As the court sets forth below, the City'sigsnce fails to show valid test construction
under_Guardiandirst and second requiremts, and fails to establisappropriate test content
under _Guardiarisfourth requirement. TheCity’'s showing on_Guardiahghird requirement
demonstrates only a minimal relationship betwdlea content of its examinations and the
content of the job of firefighter. These seriousirfgs culminated in the City’s decision to use
the problem-riddled examinations to impessibly fail and arbitraly rank firefighter
candidates. The imposition of these suprdevices, based upon the results of poorly
constructed examinations, means that th ias failed to meet the fifth Guardiarejuirement.

The examinations were simply unable to “sefemtn among the applicants those who can better
perform the job.”_Guardian$30 F.2d at 95. The recurrence ofese deficiencies at every step
of the court’s review destroyany pretense that the challengedaminations had “a manifest

relationship to the employment in question.” Albemarle Paper 422 U.S. at 425 (citation

omitted).
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1. Job Analysis

“According to the [EEOC] Guidelines, a jadmalysis involves an assessment ‘of the
important work behavior(s) reqeid for successful performance aheir relativeimportance.”
Guardians630 F.2d at 95 (quoting® C.F.R. § 1607.14C(2)). In Guardiatie court concluded
that the City’s extensive job analysis adequaiyntified 42 important workasks or behaviors.
Specifically, the “work behaviors involved in bgia police officer were identified by extensive
interviewing, and subjected &erious review . . . .”_ldat 95; see alsa. at 83 (describing
process by which New York City Personnelgagment identified tasks performed by police
officers and a panel of police aférs honed the tasks identified)he relative importance of the
42 tasks were assessed by “means of an extepsiattibuted questionnat used to rank them.
Id; see alsad. at 83 (noting that over 2,600 police officarsswered questionnaires to help rank
the tasks’ importance).

Nevertheless, Guardiamteemed the overall job analysis to have been of “questionable

sufficiency.” 1d.at 96. In transforming the 42 tasks itibe correspondingkhowledge, skills or
abilities necessary to the effective performancethoke tasks, “no effort was made to explain
the relationship between any of the . . . abilities and the 42 job tasks from which they were
ostensibly derived.”_ld.Because of this shortcoming, tBecond Circuit cautioned that, “[o]nly
if the relationship of abilities to tasks is clgaset forth can there be confidence that the
pertinent abilities have beeneseted for measurement.”_ldt 98.

This deficiency in the City’s job analysis also present hereAs in Guardiansthe City
conducted a job analysis aimed at identifying trekdaof an entry-level firefighter. The City

took measures to develop an extensive taskbbsed on panels and job questionnaires with
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incumbent firefighters. _(Seest Development Report 4-10.) It then used those results to pare
down the list to 21 specific task clusteand 18 necessary abilities._ (See app. E, at
USA000371 — USA000393; iédpp. E, at USA000381 — USA000382; &ghp. F, at USA000397

— USA000398; see aldanking Panel Worksheet.)

However, as in_Guardianshe City has offered no ewdce of “the relationship of
abilities to tasks.” 630 F.2dt 96. The absence of suelidence undermines the court’s
confidence “that the pertinent abilities haween selected for measurement.” Lcbhoking at the
21 task clusters—including such categories as Ladder Operation, Climbing and Portable Ladder
Activities, Building Entry, Search, RescueVentilation, Hose Operations During
Extinguishment, and Extrication—it is not apparent ltbey relate to the nine specific abilities
identified by the City for testing. Indeedhe City has not offered any explanation or
documentation indicating how the task clusteelate to the nine abilities. Cf1.0.C.H.A.

Soc'y, Inc. v. City of BuffalpNo. 98-CV-99C(JTC), 2009 WE04898, at *14 (W.D.N.Y. Mar.

9, 2009) (noting that proceduremcluding linking tasks and aliies, were “painstakingly
documented”).

Not only is there an absence of evidesapporting the relationship between tasks and
abilities, but there is also strong evidence ti@msuch relationship exists. Deposition testimony
of Linking Panel members showgansiderable degree obnfusion about the process and about
the definitions of abilities the members wetpgosed to evaluate. For example, one member
testified that he “probably didn't know” velt Inductive Reasoning meant when providing a
rating, “so | gave it a two since | didn’t know whatwas, quite frankly.” (Frankel Decl. Ex. 20,

at 66-67.) When presented with a definition, he w&hle to explain its importance, but he also
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stated that he had not been given definitionghef abilities at the time he made his linking
determinations. _(19l. This panel member also stateatthl don't believel really knew what
deductive reasoning was at thediof the examination.” _(lcat 72.) Other members testified to
being unsure of the meaning§ various abilities. (Se€raenkel Decl. Ex. 21, at 57 (Problem
Sensitivity)), id.at 57-58 (Deductive Reasoning), &t. 58 (Inductive Reasoning), idt 58-59
(Information Ordering), idat 61-62 (Visualization), idat 62 (Time Sharing); Levy Decl. Ex. I,
at 54-55 (Visualization);Levy Decl. Ex. JJ, at 47-4&Inductive Reasoning, Deductive
Reasoning).) These difficulties seemed to stesm the fact that panel members were not
informed by the test-maker ofdhmeaning of the abilities, (Sé#. 56.1 1 95.)

The parties’ expert submissions highlight gheteficiencies in the City’s job analysis.
First, although the City bears the burdenstmw a proper job analysis, the City’s Bobko-
Schemmer Report does little to satisfy this burden. The Bobko-Schemmer Report simply
summarizes the test construction process, asritbed in the Test Development Report, and
provides a few parenthetical comneabout the steps taken. ktsts that the Test Development
Report:

e updated important task statementsir[Dr. Landy’s] prior task list;

e collected firefighter importance ratings of tasks and cognitive abilities, as well as
links between these two domains (a pesc¢hat is widely used in industrial-
organizational psychology to provide aslsafor demonstrating content validity);

e collected the above information usinggated interviews/observations, a focus
group, and a job analysis survey compldby a sample of A2 firefighters which
included ethnic/racial minority groups and females;

e used an ability taxonomy that isrdgely based on work by Fleishman (the
Fleishman taxonomy provides a consistieatework for researchers to examine
incumbent and expert perceptions melyag the ability demand of jobs);
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e used nine of these abilities to write [questions] for the written exam (nine abilities
also formed the basis for [questionskive earlier [Dr.] Landy . . . written exam);
and

e used and trained panels of incumbenmefighters as [question] writers and
[question] reviewers, withattention to diversityof these panels. (Using
incumbents as preliminary [question] writers has several potential advantages. It
should help ensure that the [question] conigonsistent witlhe firefighter job.

Also, the language and reading level of the [question] text will tend to be
consistent with that ithe incumbent population.)

(Bobko-Schemmer Report 2&.) According to Dr. Bobko and DSchemmer, “the cognitively-
based written exams were developed followingndard job analytic and test development
procedures—thus speaking tbeir job relatedness.” _(Id. Notably, however, the Bobko-
Schemmer Report does not address theidefties in the linking process.

By contrast, Plaintiffs’ expereports provide specific reasons to doubt the validity of the
City’s job analysis process. According to thepert opinion of each of Plaintiffs’ experts, “the
flaws in the [City’s] job analysisvere fatal to the validity of thhexams.” (Int. 56.1  101.) This
is not simply a difference in opinion among experPlaintiffs’ experts deout specific problems
with the City’s job analysis thalhe City’s experts never address.

For example, the Jones-Hough Report inekidour pages of criticism about the
reliability of judgments made by the Linking Panel. (Seees-Hough Report Z83.) It states
that “[tlhe linking panel judgments on whichhé City’s] examination development plan was
based appear to have been done without sufficient understanding on the part of the linking panel
members.” (Jones-Hough Report 35-36.) Adomy to Dr. Jones and Dr. Hough, it was

“[tIroubling in this stage of the project [that] information regarding the degree to which the 12

%6 Although the Bobko-Schemmer Reporatss that the question-writing panels were created with “attention to
diversity,” the Test Development Report actually states, thithough a “female and [H]ispanic firefighter” were
requested for the panel, “the agencyswaable to comply with this request.” (Test Development Report 12.) There
was one black male firefighter on the panel.)(ld.
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firefighters involved in producing the final written examinatgpecification did not understand
and perform their assignment.”_(lak 26.) The Jones-Hough Repsummarizes this critique as
follows:

[T]hough linking panel members appear to have experienced problems in
performing the task they were presentiejr judgments were used to determine

the number of questions that would be used to assess each of the cognitive
abilities measured by the new writtenaexnation. In our professional opinion,

this represents a fatal flaw in the information used to determine the test
development plan for Written Exam 7029.

(Id. at 29; see als@oldstein Report 15 (criticizing the woof the linking panel).) The City
never addresses these deficiencies in the hgnKanel judgments, and based on the undisputed
evidence, a fact finder could noonclude that abilities and tasks were properly matthed.
Another deficiency identified Plaintiffs expsrtelates to the specific tasks and abilities
selected for measurement. In his expert repaomitted for Plaintiffs, Dr. Goldstein opines that
the City inappropriately retained tasks and abilitre#s job analysis that did not meet a “Day
One” standard—in other words, the City tested#dsks and abilities that could be learned on the
job. (Goldstein Report 12.) Citing the EEOC Guidelines, Dr. Goldstein explained that a
“content valid test should measure work behayiactivities, and/or worker [knowledge, skills,
abilities or characteristics] thatre important for the performem of the job and are needed at
entry, rather than learned on the job.” (&l.12 (citing29 C.F.R. 8 1607.14C(1) (“Content

validity is also not an appropriate strateghien the selection procedure involves knowledge,

2" On this point, the City argues only that a change irrsopés view of the importance of certain tasks to the job of
firefighter does not necessarily undermithat person’s prior answer, becaitsmay simply reflect a change of
perspective over time. (Def. Int. 56.1 Y 96.) For thsxceptional proposition, the City cites several depositions
which provide support for it. _(See, e.§raenkel Decl. Ex. 18 (“Wiesen Dep.”), at 102; Fraenkel Decl. Ex. 19, at
35.) But, this argument does not rebut Plaintiffs’ evidence that various Linking Panel members’ ratangs we
compromised by the failure to understand the definitiminthe listed abilities when asked to perform the linking
analysis.
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skills, or abilities which an eptoyee will be expected to leaam the job.”).) As Dr. Goldstein
opined, “content validity models@aconcerned with establishing thia¢ content of a test reflects
the content of a job—in other words, that whatandidate must do ferform well on the test
corresponds to what a worker mulst to perform well on the jobThat critical content validity
link is broken if what the workemust do to perform well on thel) is learned &kr entering the
job (and, thus, after taking the test).” JldThis Day One standard @so reflected in 29 C.F.R.

8 1607.5F, which states that employers should ‘thumaking employment decisions on the basis
of measures of knowledge, skills; abilities which are normalliearned in a brief orientation
period, and which have an advensgact.” The City does not addeets failure to comply with
the EEOC regulations setfj out a Day One standard.

Instead of attempting to address these defoxgsn the City resorts almost entirely to
citing the work performed by Dr. Landy on Ex&084, a predecessor toetlexaminations at
issue in this case. The City repeatedlguas that it was reasonable for it to rely upon Dr.
Landy’s validation study and test plan dievising Exams 7029 and 2043. (Def. BN Mem 5
(“Exam 7029 was developed in 1999 and was dasethe work done by outside consultant Dr.
Frank Landy for Exam 0084.”).Although the City cite extensively to DrLandy’s involvement
in the development of Exam 0084, the cited ewideshows that his work had only limited effect
on Exams 7029 and 2043.

The Test Development Report states thattdsk list developed by Dr. Landy was used
as part of an “updated tasktlishat reflected new input froriorrongiello for Exam 7029._(See
Test Development Report 5 (“The information ded from the interviewsbservations and the

task list from the previous job analysis wereadrporated into an updated task list.”).) At his
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deposition, Morrongiello confirmed that he used Dr. Landy’s work in this way, testifying that he
“started out with the task list that was used on (08#as a starting point . . . .” (Morrongiello
Dep. 478-79; see aldiest Development Report 4 (referring to use of Fleishman’s ability list and
use of those abilities on prior @x).) Indeed, Morrongiello stated his deposition that he had
merely “referred” to Dr. Landy’s report, but that had not “read [it] idetail.” (Morrongiello

Dep. 440;_see aldd. at 478 (stating that he relied on Dandy “to a degree”).) There is simply

no evidence presented that Dr. Landy’s work plagag other role in the process of developing
the examinations at issue. dlndisputed evidence shows tha thsks and abilities lists for
Exams 7029 and 2043 used Dr. Landy’s work oar&X¥084 as a startingpint, nothing more.

In spite of his limited role, the City nonethet refers repeatedly to the work of Dr.
Landy in arguing for the validity of Exams 7028da2043. The City cites several times to Dr.
Schemmer’s statement, which has been strickext,“thiven Dr. Landy’s stture in the field it
would be hard to imagine that one of Dr. Lgisdstudies would possess substantial defects.”
(Def. BN Mem. 5.) As the EEOC Guidelines &siply provide, however, reliance on the stature
of a test-maker cannot stand irr f@ proper showing of validity._ Se29 C.F.R. § 1607.9A
(“Under no circumstances will ¢hgeneral reputation of a test or other selection procedures, its
author or its publisher, or casual reports[itd] validity be accepted in lieu of evidence of

validity.”).?® The mere presence of Dr. Landy in theqess of identifying tasks and abilities for

% The only other evidence on which the City relies istatement from the strickeBchemmer Declaration that
“Exams 7029 and 2043 are in content and substance very representative of entry level firefegtiten sadams
which used more rigorous methods and which were thoroughly documented.” (Def. BN. ™M@uoting
Schemmer Decl. {1 5).) Even were it to be considésethe court, this bare stahent, unaccompanied by any
citation, analysis, or other discussion, cannot stand in for the analysis required by Guakditins Second Circuit
cautioned in_Gulinpa court’s reliance on expertise should “be terad by the scrutiny aeason and the guidance
of Congressional intent.” 460 F.2d 383 (internal quotation marks omifje Moreover, “casual reports of [an
examination’s] validity [canrt be accepted in lieu of evidence of validity29 C.F.R. § 1607.9A. With no basis
provided by Dr. Schemmer—and no particular tests, “rigorous methods” or docuorecttgd or discussed—his
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Exam 0084 does not allowelCity to ignore the problems its job analysis for Exams 7029 and
2043.

Moreover, the City fails to confront thadt that the Landy Report was very different
from the analysis and process usedonstruct Exams 7029 and 2043. (8deBN Reply 8-
10.) The Federal Government points out that Iandy’s own report regarding the work he did
for the City (which is labeled on its front coveitaaft’) explicitly states that he was not able to
complete a job analysis becauke firefighters’ union refused cooperate, and only 217 of the
5,500 job analysis questionnairs. Landy sent to FDNY fifgghters were completed and
returned.” (USA BN Mem. 8-9_(citingandy Report 1-2, 14).) ke the other deficiencies
identified by Plaintiffs, these remain unaddressed by the City.

In sum, with respect to the first Guardiamgjuirement, a reasonable fact finder could
conclude that the City’s job analysis adeelia began by identifying tasks and abilities
important to the job of entry-level firefighteiYet, the undisputed evidence shows that the City
nonetheless failed to establish the relation&@fween the tasks it identified and the abilities it
sought to test, and that it failed to rely on ay[@ne standard in asseggiwhat abilities should
be tested. Accordingly the City’s job analysisthis case is, like the showing in Guardiao
“questionable sufficiency.” 630 F.2d at 96.

2. Test Construction Process

The second Guardiamequirement is a proper test constion process. In analyzing this

requirement, Guardiarset forth two relevant points gliidance. First, Guardiaesplained that

civil service examinations should be constedcby testing professionals. Although observing

opinion does not support the validity of Exams 7029 or 2043, nor does it suppodrthepacific requirement of a
suitable job analysis.
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that “the law should not be dgsied to subsidize specialists,’etlsecond Circuit cautioned that
“employment testing is a task of sufficient diffity to suggest that an employer dispenses with

expert assistance at his peril.”_I@herefore, Guardianariticized the City for allowing police

officers themselves to write test questions. (f@he questions were itnally framed by police
officers, who may have had expsetin identifying tasks involved in their job but were amateurs
in the art of test construction.”). Second,_in Guarditnes City never tested its examination
guestions for reliability, nor did it “perform[] éhminimal sample testing to ensure that the
guestions were comprehensible and unandaugli 630 F.2d at 96. The Second Circuit
therefore cautioned that examination questions shioeitested to ensutteeir reliability. _Id.

In constructing Exams 7029 and 2043, thiy Ghas ignored the Second Circuit's
guidance. The Test Development Report makeardahat no outside expertise was utilized to
construct test questions. Instedwt City relied upon panels ofdifighters to write the questions
for the challenged examinations. While input from incumbent firefighters was crucial in
determining what tasks firefights do, input from testing professionals was needed to devise
questionghat could assess which candidates wdétter perform those tasks. Seeardians
630 F.2d at 97. However thoroughly a test-makerrdetes the important tasks of firefighters,
the resulting examination will be fig@ent if its questions fail to connect to those tasks or fail to
identify which candidates are steequipped to perform themThe City ignored Guardiahs
warning the municipalities should rely on erpeassistance in cotracting civil service
examinations. _Se&uardians 630 F.2d at 96; cfRicci, 2009 WL 1835138, at *5 (test

constructed by exam specialist); Hiolg v. N.Y.S Dep't of Civil Sery.909 F. Supp. 185, 190

(S.D.N.Y. 1995) (tests for Nework State welfare eligibility examiner not constructed by
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testing specialists); CuestaN.Y.S. Office of Court Admin.657 F. Supp. 1084, 1097 (S.D.N.Y.

1987) (noting that the Office of Court Aunistration “duly leeded” the Guardiansarning to
have expert assistanigetest construction).

Second, the City has presented no evidencatthatformed any sample testing to ensure
its examinations adequately and reliably tested the nine identified abilities. Gua@ais2d

at 96; Cuestab57 F. Supp at 1097-98 (civil service exaation questions were “pilot-tested on

selected sample populations to measure theircdlffi, impact, and validity”). Because the City
has not presented evidence ofngée testing, the court is lefvithout any confidence that
Written Exams 7029 and 2043 reliably tested thetegslidentified by the City’s job analysis.

In sum, the City has not offered any eviderof a competent test construction process
under the second Guardiarejuirement. Instead, the Cidygues the same points as it did in
support of its job analysis. (DN Mem. 7.) Even were theseguments sufficient to show an
adequate job analysis—which they are not—they are insufficient to satisfy the separate
requirement of competent tesinstruction. Viewed together, tleegadequacies in the overall
test development process mirror those in Guardiandeed, the City appeato be relying on
the same practices for which it was crizeil by the Second Cirituhirty years ago.

3. Direct Relationship

Guardians third requirement is that the content of the test be directly related to the
content of the job. The third requirement refl€tihe central requiremdrof Title VII” that a
test be job-related. 630 F.2d at 97-98._In Guarditmescourt was satisfied that the “abilities
that were actually tested for . . . adequatelated to most of the identified tasks.” ht. 98.

The abilities tested were “filling out forms,femembering facts,” and applying “general
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principles to specific fa situations.” _ld. The Second Circuit was ssfted that these were the
abilities needed to be a police officer. Id.

Here, the City has offered evidence fromiatha fact finder could conclude that the
abilities it attempted to test had some relationshithe job of entry-levelirefighter. The nine
abilities that the City inted to test on Exams 7029 and 2048re: Written Comprehension,
Written Expression, Memorization, Problei@ensitivity, Deductive Reasoning, Inductive
Reasoning, Information Ordering, Spattatientation, and Visualization._ (Séevy Decl. Ex.
M, at 4, 6 (Admission ## 28, 35).) Although theare all cognitive abilities, the City has
presented sufficient evidence that the nine alsliteflect, to some degreie job of entry-level
firefighter. This uncontroversial poidbes not appear to be disputed.

A major flaw in the City’s showing, howeves identified in the expert opinion of Dr.

Siskin that Exams 7029nd 2043 did not actually teshose nine abilities. To reach this

conclusion, Dr. Siskin conducted two statiglicanalyses. One analysis measured the
“correlation” among test questionshis analysis presupposes thatest questionsre actually
measuring the ability they are intended to measure, then questions measuring tldikyme
will be more highly “correlated” with each other than with questions measuring aitiigies.
(SeeSiskin Il Report 5; see alseraenkel Decl. Ex. 14 (“Clin®ep.”), at 322.) Dr. Siskin
measured the correlation of eachtloé nine abilities wh itself and with each other ability for
Exams 7029 and 2043. (S8iskin Il Report 5-6 & thls. 1 & 2.) This analysis revealed a pattern
showing that the “[questions] intended to measure an individual cognitive ability actually
tend[ed] to correlate as or more highly witjugstions] intended to measure different cognitive

abilities . . . .” (Id.at 6.) “Four of the nine abilities [had questions] that correlate[d] on average
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more highly with [questions] intended to measure differabilities than with [questions]

intended to measure the samality.” (Id. (emphases added).fror Exam 7029, “everything

except the [questions] intended to measuretisfip®rientation correlate[d] most highly with
Written Expression®® (Id) These correlation patterns led [iskin to conclude that “the

[questions] on Written Exams 7029 and 2043 do not ureasine distinct abilities, as they were
designed to do,” and that “the iten examinations fail to measuand weight the nine ability
constructs consistent with what the test dgwels job analysis deemet be relevant to

performance.” (Idat 7.)

To further support his conclusion, Dr. Siskin applied a method called “factor analysis,”
which is “a statistical methodology that, bas@d the empirical data, defines an underlying
structure which can explain the cdatgon among the [questions].”_ ()d.“For the results of
factor analysis to confirm the tgsan, the analysis should find that [questions] group together to
comprise nine or 10 factors in a manner congistgth the test plan, such that the Deductive
Reasoning [questions] group together to form fawéor and the [questions] intended to measure
Inductive Reasoning group togetherféesm a second factor, and so fortfi.”(ld. at 7-8.) Dr.
Siskin’s factor analysis showedaththe data did not “factor intaine distinct &ctors or ability
domains,” but instead “seem to primarily measargeneral cognitive aly (except, perhaps,

Memorization), and to a much lesser extentsemond specific cognitive ability (which is

29 According to the court’s review, sométhe examination questions appear to have tested for Spatial Orientation.
(SeeFraenkel Decl. Ex. 31 (Exam 7029 questions 26, 31, 39, 43-45, 53, 61, 66, 71, 72-74, 75; £xame2fions
15-18, 34-35, 51-54, 65-66, 78-80, 81-83).)

%0 As Dr. Siskin explains, “[ijn addition to nine factors corresponding to the nine discrete abilities, a single common
factor may also be expected to measure a general cognitive abilitg€heral intelligence) that would influence all
the nine discrete abilities.”_(lat 8 n.4.)
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different from any defined by the test developer)(id. at 9). According to Dr. Siskin, “[t]his
result demonstrates that the purported intenthef test design (to measure and weight nine
distinct cognitive ability domains) was not successful.”)(ld.

Dr. Siskin’s analysis undermines the Citgsntention that the examinations tested for
nine distinct cognitive abilities, rather than fagaitive ability in general. In response, the City
argues that a determination that the examinatiested cognitive ability in general is consistent
with expectations. According to the City, experts recognize that, “when a factor analysis is
conducted the analysis should yield only oaetdr,” because “cognitive measures are highly
intercorrelated.” (DefBN Mem. 9.) For this assertion,&lCity relies upon the declaration of
Dr. Cline, whose expert opinion has been sérck Even if considered, however, the cited
statement from the Cline Declaration does not estallisklationship between the abilities
supposedly tested and the actual contentefttaminations, but only attempts_to reaoalysis
tending to disprove that relationship. Moreqvihe Cline Declaratio does not address the
“correlation” analysis performed byr. Siskin, a separate statistical analysis showing that nine
cognitive abilities were not testéd. In any case, apart from its criticisms of the assumptions
underlying the analysis of Plaiff’ experts, the City has preded no evidence to satisfy its
burden to show the relationship between the $ipeabilities it attempted to test and the

questions it used to test thém.

31 According to the court’s review, some of the exation questions appear to have tested explicitly for
Memorization. (Se€raenkel Decl. Ex. 31 (Exam 7029 questions 1-11; Exam 2043 questions 1-11).)

32 Other deposition testimony from Dr. Cline supports reliance on correlation analysisU$8eBN Reply 12
(citing, interalia, Fraenkel Decl. Ex. 16 (“Clink Dep."), at 321-22, 325-26).)

* The Federal Government also argues that Dr. Siskinitelation and factor analyses demonstrate that the City
has not shown what the content of their examinations is, and that the City cannot show urdmewhto be
related to the job of firefighter. (USA BN Mem. 10-12.)
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In spite of the City’s wealshowing on the third Guardiangquirement, a fact finder
could conclude that cognitive abilities, suat Spatial OrientatioiMlemorization and Reading
Comprehension, were tested on the written exatons, and that some of those abilities are
required of entry-level firefightersAccordingly, a reasonable fact finder could conclude that the
some of the cognitive altiles tested are relevanttioe job of firefighter.

4, Representativeness Requirement

As its fourth requirement, Guardiademands that a test be a “representative sample of

the content of the job.” 630 F.2d at 98 (intémpaotation marks omitted). This requirement has
two components: “[t]he first is that the contefitthe test must be representative of the content
of the job; the second is thtte procedure, or methodology, of the test must be similar to the

procedures required by the job itself.” Ith setting forth thesrequirements, Guardiadg] not

require that “all the knowledges, skills, or abilitiegjuired for the job be tested for, each in its
proper proportion,” nor did it requitkat a test “simulate the actwabrk setting” of the job._Id.
Instead, the Second Circuit stated: “it is reastenéd insist that the test measure important
aspects of the job, at least thd®r which appropriate measurermén feasible, bunot that it
measure all aspects, regardless of sigaifce, in their exact proportions.” ldt 99. An
important purpose of this requirement is to “praveither the use of some minor aspect of the
job as the basis for the selection procedure @ndedless elimination of some significant part of
the job’s requirements from the selection process entirely .. . dt 89.

In addition, the Second Circuit specificallgcognized as part oféhfourth requirement
that “although all pencil and par tests are dependent on reggieven if many aspects of the

job are not, the reading level of thettshould not be pointlessly high.” Id.
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i Abilities Tested

In finding that the test in_Guardiameet the representativeequirement, the Second
Circuit was satisfied that the abilities it measiwere “all significaneaspects of entry-level
police work.” 1d** The evidence is starkly different inigtcase. In support of the content of
Written Exams 7029 and 2043, the City’s Bobko-Schemmer Report notes only that the job of
firefighter has “cognitive demands.” In particular, it identifies one of the 21 task clusters
considered by the City’s job analysis, “Size Uarid concludes that this task cluster “invoke[s]
cognitive processes.” (S@&obko-Schemmer Report 27-28.)

This conclusion is insufficient to meet theguerement of represeritéeness. It is not
enough to state that one of the task clusters ft@rCity’s job analysis has cognitive demands.
Instead, the City must provide idence of what the important abilities of a firefighter are, and
must demonstrate the extent to which thosetadslwere tested on its examinations. The City
has not done so. Instedde undisputed evidencaaws that the City failetb test for cognitive
and non-cognitive abilities that airportant to the job of firefigler. This evidence shows that
the cognitive abilities intendeto be tested on Exams 702&d 2043 were not the most
important cognitive abilities fothe job of firefighter. Moreowe it shows that non-cognitive
abilities are more important the job than cognitive abilities.

The City did not test all the important cognéiabilities of the job of firefighter.
According to the City’s own jolanalysis, eighteen cognitive akigs were deemed important to

the job of firefighter, but only nine of those abilities were tested. T8steDevelopment Report

34 Guardiansnoted that its “conclusion would have been easier to reach if the City had spelled out the higlations
between the abilities that were tested for and the job baisatfiat had been identified[, but that] the relationship
[was] sufficiently apparent to indicate that the City was not seizing on minor aspects of the police officas’thi®
basis for selection of candidates.” 630 F.2d at 99.
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11; see alshevy Decl. Ex. M, at 4, 6 (Admission ## 28).) The two mosimportant abilities
were excluded because they involved oral aédit (Patitucci Il Dep. 131-32, 274-75; Int. 56.1
106.) With regard to the seven other omitted &bdj Morrongiello testified that he “didn’t do
anything specific to determine” whether or not thesre testable, and that he was “going by . . .
standard operating procedure at tliraie in our unit . . . that thesbilities” would not be tested.
(Morrongiello Dep. 443.) The @i has provided no explanatidar why it did not test these
seven cognitive abilities that itsvn job analysis deemed important.

Besides these cognitive abilitigbe City has also recognized non-cognitive abilities as
important to the job of firefighter. For example, the City has admitted the importance of:
Resistance to Stress, Teamwork, Responsibiliggire to Learn, Honesty, Cleanliness, Medical
Interest, Achievement Orientation, Dependapiland Conscientiousness. (Int. 56.1 1 114,

115; Def. Int. 56.1 § 115; see alsevy Decl. Ex. CC, at 9 (Admission # 65).) The city’s expert,

Dr. Bobko, has acknowledged that non-cognitive aéditire important to the job of entry-level
firefighter. (Sednt. 56.1 1 117.)

It is undisputed by the City #, “[a]ll other things beingequal, an examination that
measures more of the knowledgeillskabilities or characteristidhat are important for a job is
expected to be more valid than an examomathat measures fewer of the [knowledge, skills,
abilities or characteristicshat are important for that job.” (Int. 56.1 7 103; see h&sgy Decl.

Ex. CC, at 8; Fraenkel Decl. Ex. 12 (“Bobko Dgpat 317.) Nevertheless, the City does not
explain why it ignored this principle in dewvigj the abilities to be tested on Exams 7029 and

2043.
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Plaintiffs’ experts provide further suppoior the conclusion that cognitive and non-
cognitive abilities, which were not tested on Exams 7029 and 2043, are important to the job of
firefighter. For example, irtheir expert report, Dr. Jonemnd Dr. Hough remark that “job
analysis studies . . . show that the firefigigesition involves a host of requirements other than
cognitive abilities. All weragnored by the City’s job angdis study.” (Jones-Hough Report
19.) The Jones-Hough Report cites two “digant, nationwide govement-funded projects”
that “provide a long established history of thgportance of several non-cognitive characteristics
needed for effective performem of firefighter tasks.” _(Idat 24.) According to the Jones-
Hough Report, the first project was performadapproximately 1975 under contract from the
U.S. Office of Personnel Managemd“OPM”) in order to,_interalia, “provide job information
that local fire departments could use in develigpiheir own firefighter selection procedures.”
(Id. at 22 (internal quotation mark omitted).Jhe nationwide study found that 11 of the 20
“required firefighter abilities ah characteristics” were non-cognitive, and that only four were
cognitive. (Id.(internal quotation marks omitted).)

Similarly, as the Jones-Hough Report indisateon-cognitive abilies are idetified by
the Department of Labor’'s @upational Information NetworK'O*NET”), which “provides
comprehensive job descriptive informatianmcluding information about knowledge, skills,
abilities and work styles®® (Id. at 23.) Accordingo Dr. Jones and DHough, this source
identifies the following non-cognitivabilities as an important paof the municipal firefighter

job: Dependability, Cooperation, Coordination, Concern for Others, 8e@rientation, Social

% According to the website for the Employment and Training Administration in the Department of Lalber, [t
O*NET database is a comprehensive source of descriptibhsratings of importance, level, relevance or extent, for
more than 900 occupations that are key to our economy.” USeeDep't of Labor, Employment & Training
Admin., “O*Net — beyond information — intelligence,” available hdtp://www.doleta.gov/programs/ONetfast
visited on July 21, 2009).
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Orientation, Initiative, Persistence, Attention [etail, Self Control, Stress Tolerance, and
Active Listening. (Idat 24.)

In his expert report, Dr. Wiesen opined thia¢ City’s job analysis omitted important
abilities and characteristics. (Wiesen ReporB38])- In doing so, Dr. Wiesen pointed out that
various non-cognitive abilities hav®een recognized as important the job of firefighter and
that, prior to the creation of Exam 7029, thos#iteds were consideretestable. The Wiesen
Report references the development of Written Exam 6012(i85), the O*NET categories (id.
at 34), and a study published the U.S. Civil Service Commsion in 1977 with the goal of
“identify[ing] the major taskperformed by entry-level firefighters across the United Stdfes.”
(Levy Decl. Ex. PP, at VUL 03160; s®é¢iesen Report 32.) As explained in the Wiesen Report,
the Civil Service Commission study shows that filie most important attributes of the job of
firefighter are non-cognitive, and that, of the 20 abilities included in the Civil Service
Commission’s “Weighting Plan” fdiirefighter examinations, onlyotir were cognitive. (Wiesen
Report 32.)

Dr. Wiesen also stated in his expert repbet “[jjJob analysis stdies done in various
jurisdictions nationwide prior to the time gdreparation of Exam 7029 have shown the
importance of non-cognitive abilitiger successful job performam@s a Firefighter,” and cites
studies. (Idat 34.) For example, the WiesenpR# cites a study performed by OPM in 1980
which showed the importance of “mechaniahllity” to the job offirefighter. (Id.at 35.) The

Wiesen Report further states that the City “did not test mechanical ability, a cognitive ability that

% The Intervenors have produced a copy of the I@port of the U.S. Civil Service Commission, entitled “Job
Analysis of the Entry Level Firefighter Position.” (Segvy Decl. Ex. PP.) The Executl Summary states that that
the “nationwide job analysis of the entry-level firefighter position” included a sample of 109 fire nokemtsrt
representing cities from 20,000 to more than 2.5 million peopleatMUL 03160.)
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could have been tested easilydawhich has been refed to be a valictcognitive ability for
predicting job performance of deffighters, and for which tests have been available for many

years.” (ld; see alsd-raenkel Decl. Ex. 8 (“*Schemmer Dgpat 263 (noting that “mechanical’

ability could have been tested at the time of the challenged examinations).)

Similarly, the Goldstein Report criticizesethCity’s decision to test only cognitive
abilities in creating Exams 7029 and 2043. In thadert report, Dr. Goldstein pointed out that
neither Morrongiello (who developed Exam2B) nor Johnston (who developed Exam 2043)
considered testing non-cognitive abilities. He tlopmed that “[t]here is no good scientific or
professional basis given for thlikecision not to conduct a morengprehensive job analysis and
test development process.” (Goldstein Report 16.)

Of course, Guardiandid not require that “all the knowledgeskills, or abilities required

for the job be tested for, each in its propeapartion.” 630 F.2d at 98. But the failure of Exams
7029 and 2043 to test for a considerable number of abilities that are undisputedly important to
the job of firefighter, even according to the Gitpwn evidence, raises significant doubts about
the representativeness of those examinationsFi€Kling, 909 F. Supp at 192The test seized
upon relatively minor aspects of the Eligibiligxaminer job, such as reading comprehension
and arithmetic and ignored others.”).

Some of these exclusions are understanddbde example, the Citgrgues “that it would
not have been feasible forethCity of New York in 199%nd 2002 to have administered
structured interviews or oral comprehensitests as part of the entry level firefighter
examination.” (Def. BN Mem. 10.) This may trae, but Plaintiffs are not challenging merely

the failure of the City to utilize tests for arcomprehension, or tests based on structured

73



interviews. Instead, they chatige the City’s failureto test for important cognitive and non-
cognitive abilities, while administing a test for less relevantilgkes as a threshold for entry
into the Academy.

The City appears to recognize this, and argues that no better testing was available at
the time Exams 7029 and 2043 were administef@tng the Cline Declation, the City argues
that it would not have been feasible, priotthe construction of Exam 6019 in 2007, to test for
the additional abilities that she@lded for that examination._ (SBef. BN Mem. 10-11 (citing
Cline Decl. 11 10-11).) These statements haeanlstricken and, in any case, do not support the
City’s assertion. Instead, thdil@ Declaration wouldctually support a conclusion that tests of
non-cognitive abilities weravailable prior to the developnteof Exam 6019. In it, Dr. Cline
states that, in late 2001, Dr. Cline used “Situal Judgment Exercises,” eventually used for
Exam 6019, in her development of a differentilcservice examination for the City. (Cline
Decl. § 5;_see als@line Dep. 509-12 (indi¢eng that Situational Judgemt Exercises have been
considered valid since a study in 2001).) Morepia. Cline indicates that Perceptual Speed
could have been tested on Exams 7029 and 204ithe(Becl. § 7.) The&ity does not explain
why this ability was not tested.

Moreover, even assuming that certain absittested on Exam 60X®uld not have been
tested before that examination was developeddites not absolve the City’s failure to test any
non-cognitive abilities on Exams 7029 and 2043. There is undisputed evidence that tests for
non-cognitive abilities have been available for decades. For example, as the Intervenors point
out, the DCAS Examiner for Exam 6019 testifachis deposition that non-cognitive tests based

on “biodata” have been availabkince at least the 1980s._ (SEeaenkel Decl. Ex. 25
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(“Alexander Dep.”), at 350-57.) The Inten@s also point to the U.S. Civil Service
Commission’s study on the job ofdfighter in 1977, which includes an appendix listing “studies
showing [the] empirical validity” of tesig for various non-cognite abilities. (Seéevy Decl.
Ex. PP, at 578-82.) Indeed, the City’'s owxpert, Dr. Schemmer, testified that written
examinations evaluating non-cognitive abibtierere available in 1999 and 2002 when Exams
7029 and 2043 were administered. (Sebemmer Dep. 292-98; see alsvy Decl. Ex. RR.)
Based on this evidence, the City has no excuse for its failure to test important cognitive and non-
cognitive abilities.
il. Reading Level

Aside from the City’s failure to testlditional abilities on Written Exams 7029 and 2043,
the City has also failed to satisfy a separate aspect of Guarfiamdh requirement: an
appropriate reading level._ Guardiaagplicitly warned that the reading level of a written
examination “should not bgointlessly high.” _Idat 99. The City has not heeded this warning.
It is undisputed that an alysis of the reading levelvas never conducted before the
examinations were administered, and the Citysdo& now present an analysis to demonstrate
an appropriate reading level. (See 56.1 1 128; Def. Int. 56.1 § 128.)

On the other hand, Plaintiffs’ experts conddctn analysis showing that the reading
level of the two challenged examinations was too high. R&fci, 2009 WL 1835138, at *5
(noting that officers’ test wasaostructed at a reading level be&lthe tenth grade). Dr. Wiesen
analyzed the reading level &f/ritten Examinations 7029 and 2043, and concluded that the
reading level was “above the 12ilade and ‘was too high for thab of Firefighter.” (Int. 56.1

1 127 (quotingViesen Report 58).) To reach th@nclusion, Dr. Wiesen calculated the reading
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level of each examination as a whole, as wefbasdividual questions, relying on a test called

the “SMOG"” formula®’ His reading level analysis showstlhe average reading grade levels

for 7029 and 2043 questions were 12.3 and 12.8, respectively. (Wiesen Report 59, 60.)
Moreover, fifty of the questions on Exam 7028ldifty-six of the questions on Exam 2043 had

a reading level above the 12th grade. @id59.) By comparison, DWiesen observed that the
reading level under the SMOG formula for anothestely used firefighter's examination was at

the 10th grade reading level. {ldDr. Wiesen also stated that, on both examinations, black
candidates left more of the last ten digess blank than white candidates. (&d.74.) He found

this disparity statistically significant and opinedtht might be attributed to the unnecessarily
high reading level. (1)

Dr. Wiesen also found the reading levelb® inappropriate because reading conditions
during the examinations differed fromading conditions at the Academy. Guardians630
F.3d at 99 (noting that “risks @fsing a written test were substially minimized” because “[t]he
reading level necessary to understand the questivas in some cases equal to, but generally
well below, the training materials used in fhelice Academy”). Although Dr. Wiesen did not

asses the reading level of theadlemy’s training materials, heddcontrast the nature of the

37 According to one journal, “[tlhe SMOG formula . . . uses the number of polysyllabic (>=3 syllables) peord
sentence to estimate the minimal grade reading level required for full (100%) comprehension of educational
materials . . . .” Richard Rogers at, The Language of Miranda Warnings in American Jurisdictions: A
Replication and Vocabulary Analysi32 Law & Hum. Behav. 124, 127 (2008).

% In response, the City cites the Schemmer Declaratiore c®hrt has stricken that declaration. Even were the
court to consider it, however, it is not helpful to thiggyC Dr. Schemmer opines that the reading analysis method
used by Dr. Wiesen “was not intended to examine nieltjpoice test,” but was intended for “standard extended
prose passages.” (Schemmer Decl. § 17.) But Dr. Wiesen directly addressed this point by obsertlieg th
majority of questions on each examination contained ri@ne 100 words, and that, overall, Written Examination
7029 contained 11,844 words and Written Exam 2043acwed 11,517 words. The court's review of the
examinations reveals numerous questionsdbatain sizable texjassages._(See, e Braenkel Decl. Ex. 31 (Exam
7029 questions 12-14, 16-18, 24, 36-37, 46-47, 50-52, 57, 60, 63, 65, 80; Exam 2043 quegor=l %, 28-30,

32, 37-38, 40-41, 67-69, 83).)
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Academy training environment with the nature aotesting environment. He observed that,
“[w]hen written material is used in the training léifefighters, both in the Fire Academy and in
the fire station, the firefighterseallowed and even encouragedask questions of supervisors,
trainers or other colleagues.” (Wiesen Rep@t(citing deposition testimony).) Conditions for
taking a written multiple-choice test are different from the Academy because “talking (and
asking questions) is forbidden.”_(ldt 59.) Accordingly, “theeading level requirements of
written test questions should below the reading level of matatiFirefighters may be given to
read at the Fire Academy or in the firetistia where assistance is readily available.” )(1d.
Considered together, the usduted evidence relatingo the fourth _Guardians
requirement—that the content of Exams 7028l £2043 be representative of the job of
firefighter—is extremely weak.From its failure to test veous cognitive and non-cognitive
abilities to its failure to show #t the examinations had an appropriate reading level, the City has
not provided sufficient evidenceahExams 7029 and 2043 were agresentative sample of the
content of the job.”_Guardian630 F.2d at 98. The City’s show in this casas well below
what it showed in Guardiarbirty years ago.

5. Scoring System

In Guardians the court observed that theity’s evidence of content and
representativeness (undequirements 3 and 4) had beera@uhate, while its evidence of proper
job analysis and test constructitunder requirements 1 and 2Yhdeparted “in some significant
respect even from reasonably attainablgumements.” 630 F.2d at 99. Following these
conclusions, the court went on to find that, “eviethe construction of the exam [had] passe|[d]

muster, the way in which it was used to digtiish among candidates seriously departs from the

77



[fifth Guardiansrequirement] . . . and defeats any mladf validity for a testing process the
produces disparate racial results.” &.99-100. The City’s failures on the fifth requirement
have the same dispositive force in this case.

I. Cutoff Scores

In addressing the use of cutoff scores, Guardiuserved that “[n]onatter how valid the

exam, it is the cutoff score that ultimately detemsinvhether a person passes or fails. A cutoff
score unrelated to job performance may well léadejection of applicants who were fully
capable of performing the job.630 F.2d at 105. This commaense principle is embodied in
the EEOC Guidelines, which provide that a €uszore “should normally be set so as to be
reasonable and consistent with normal expextatiof acceptable proficiency within the work
force.” 1d.(quoting29 C.F.R. 8 1607.5(H)). As the Second Circuit held in Guardipmhen a
cutoff score unrelated to job penfoance produces disparate racial lssiTitle VIl is violated.”
Id.

Accordingly, “there should generally be somdependent basis for choosing the cutoff.”
Id. For example, “the employer might establia valid cutoff score by using a professional
estimate of the requisite ability levels, or, at theypeast, by analyzing the test results to locate
a logical ‘break-point’ in thalistribution of scores.” _Id. In Guardiansthe Second Circuit
criticized the City forsimply choosing “as many candidates as it needed, amdstt[ting] the
cutoff score so that the remaig candidates would fail.”_Id.

This method had a particularly problematic effect in Guardlzrsause of reliability

concerns about the examination. #i.105-06. As stated by the court, the “reliability” of an

examination is “the extent to which the exawould produce consistemesults if applicants
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repeatedly took it or similar tests.” ldt 101. “[I]f an exam lackeeliability to such an extent
that results would be sigrmgantly inconsistent if the same apgalints were to take it again, that is
an important indication that the test is not esggciuseful in measunyg their abilities.” _Id.
Reliability concerns are espeltyasignificant because of whatgkeng experts calithe error of
measurement.”_Idat 102. For any given test candidate’s score on sessive versions of that
test will inevitably differ based upon nothing mahan chance, since small differences in scores
might not reflect meaningful differencés a test taker’'s aptitude. Sge Accordingly, grades
within a certain range of one another should “te&oally be treated asquivalent” in order to
account for the likelihood that small differ@es have resulted from chance. &i.102-03.
Based on the error of measurement, the Guardiaust expressed concern that the City’s
selection of a cutoff score had led to a high nunabémistaken passes and failures,” because so
many scores near the selected cutoff scosdylikesulted from chance differences. dt105-06.
The court therefore concluded thgiv]lhen an exam produces daate racial results, a cutoff
score requires adequate justifioatand cannot be used at a peitiiere its unreliability has such
an extensive impact as occurred in this case.’atld06.

The evidence presented by the City indisateat it relied on iappropriate grounds in
selecting the cutoff scores for Exams 7029 and 2043. For Exam 7029, the cutoff score was
based merely on the number of entry-level fgkfer job openings expted by the FDNY. (See
Fraenkel Decl. Ex. 9 (“Wachter Dep.”), at 74-181-82; Patitucci Dep. 91-93.) In making this
selection, the Citygnored_Guardiarisvarning that the City should not “simply chose “as many

candidates as it needed, and then set the cstofie so that the remaining candidates would

fail.” 630 F.2d at 105. For ExaB043, the City based its cutoff@e on the “default” set by the
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City’s civil service rules. (Semt. 56.1 Y 63.) This choice altoff score ignored Guardians
warning against relying solely oncavil service default score. Sék at 104-05 (rejecting City’'s

reliance on civil service law requirementor setting rank-alering); see alsad. (“Title VII

explicitly relieves employers from any dutydbserve a state hiring prision which purports to
require or permit any discriminatory employm@nactice.”) (internal quotation marks omitted);
Eickling, 909 F. Supp at 192 (“[Defendants] merelly ngoon [civil servicerules] which set 70%
of the total possible scoes the passpoint.”).

More importantly, the City has presented nadewce that its chosen cutoff scores bear
any relationship to the necessary qualificatidas the job of entry-level firefighter. _ See
Fickling, 909 F. Supp at 193 (“[Defendants] have afiered any evidence, however, that the
passpoint was either a logical ‘liepoint’ in the distribution o$cores or that corresponded to

the ability level required by the job.”); see alsanning v. Southeastern Pa. Transp. Auti@l

F.3d 478, 489 (3d Cir. 1999) (“[I]n order to show the business necessity of a discriminatory
cutoff score an employer must demonstrate itsatutoff measures the minimum qualifications
necessary for successful perforroarof the job in question.”). The City has conceded that the
cutoff scores were not selected in order toeasure the minimum level of the tested skills,
abilities or other characteristics necessarysiarcessful performance tiie job of entry-level
firefighter in the FDNY.” (Int. 56.1 § 59; see aldaevy Decl. Ex. X, aB6-97.) Nor were they
selected based upon a validity study or the job analysis performed by the CityW4#Se&r
Dep. 85; Patitucci Dep. 93.)

The expert evidence only further undermiriee City’s reliance on the scores. The

City’s Bobko-Schemmer Report does not addthsscutoff scores, which Dr. Bobko explicitly
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recognized at his deposition. (SBebko Dep. 319 (“Q: In the p& of your report where you
talk about job relatedness ahdsiness necessity, you didn’t diss the pass/fail cutoff scores
the City used on written exam 7029 and 2043,ex® / A: Correct.”). In fact, Dr. Bobko
answered “No” when asked whether the his rep@$ “sufficient to establish” that the City’s
use of Exams 7029 and 2043 as a pass/fail scredeiige was job-relateand consistent with
business necessity. (Semenkel Decl. Ex. 15 (“&bko Il Dep.”), at 179-80.)

By contrast, Plaintiffs’ expert evidenceauggests that the cufoscores improperly
screened out candidates. As set forth in his expert report, Din 8@kducted an analysis of all
candidates who sat for both Exam 7029 and 2043. Because the consandtioontent of the
examinations were largely the same, Dr. Sisk@xpectation was that candidates who took both
examinations should have done roughly as well on each. To determine whether this was the
case, Dr. Siskin posited a hypothetical situatromvhich the cutoff score for each examination
was 70, and analyzed whether, based on thaescandidates sitting for both examinations
would have passed each examination. Dr.iSifgund discrepancies ie resulting data:

Among those who took both written exantioas, 54.8 percent (17 out of 31) of

those who failed Written Exam 2043 scored 70 or above on Written Exam 7029.

Of those who scored below 70 on theitten Exam 7029, 75.9 percent (44 out of

58) passed Written Exam 2043. Thus,hage failing either examination at a 70

percent cutoff score, 81.3 percent (61 oli75) failed one written examination

but passed the other. Since these figtefisct a single candidataking different

administrations of what is purpodly the same test, the high degree of

inconsistency affirmatively highlights eéhfact that the cut-off scores on the

written examinations do not reliably gufict the presence or absence of the
minimum cognitive skills and abilities to do the job.

(Siskin 1l Report 19; see alslbnes-Hough Report 39-40.) Drsldn stated that, “[clomparing
the rankings of all 2,667 candidate’ho took both examinations, Viied the typical change in

an individual’s rank between Written Exam B02nd Written Exam 2043 was 458 positions (a
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change of about 20 percent up or down) on the ligiskin Il Report 2425.) Some candidates
moved up as many as two thousand placesamk, and some moved down as many as two
thousand place¥. (Id. at 24.)

In its defense, the City points to the deposittestimony of Dr. Jones to argue that “one
method for establishing a cut-off score, whibas business justification, is based on hiring
needs.” (Def. BN Mem. 11.) The testimong @ity cites does n@upport its position:

Q: What would be wrong with using the . . . anticipated need of hires or
future potential candidates as the b&sisestablishing the cut-off score?

A: Well, | think it can be a consideration but using it to set the cut-off score
specifically and explicitly, bears no rétaship to the standard that people
in my profession like to see, and thmbne of job-relatedness. To say we
need to have X number of peopleadable is not a[] statement of job-
relatedness at all. It's a statem#rdt says: Here is how many people we
want to pass. We don’t know whethkose people passira are either .

. . qualified or . . . not qualified. Pexps some of them who were rejected
would have been qualified. All we knaw that we set the bar so that we
get enough people through the funnahd that's not what | would
consider accepted pramiin our discipline.

Q

Would you consider that business requirement?

A: There is some business justificatidor taking into account how many
people are needed, but that's a latistance from using that information
to justify how you proceed.

(Fraenkel Decl. Ex. 13 (“Jones D8p.at 80-82.) The City citesnly to the last sentence, but
neglects to mention Dr. Joneslear, primary point that relyg on hiring needs alone is
insufficientto constitute business justition for setting a cutoff score.

The City also argues that its cutoff scomsre not unnecessarilydh. It argues that

there is no need to reduce a cutoff score to giaople on an eligibility list if those people will

% The City argues that this discrepancy might be due simply to the passage of timPef(%B#¢ Mem. 14-15.) In

his expert report, however, Dr. Siskin considered that some of the changes might be due to the lapser of tim
change in the candidates’ skills or knowledge, but opihatithe large changes in rank were not likely due to such
factors. (Siskin Il Report 25 & n.37.)
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never be reached. For this basic proposition, mtgdo the testimony of DCline, stating that
“there’s no reason to . . . hire more people ty@uncan use,” and thatcaitoff score might reflect

the fact that “even if you put pple on the list, they’re not going to get hired.” (Cline Dep. 458-
59.) The City contends that this proposition is supported by 29 C.F.R. § 1607.5H, which, its
asserts, “allow[s] for cutoff scores higher thamimal proficiency if candidates scoring below
that score ‘have little or no chance of beingesied for employment.” (Def. BN Mem. 12
(quoting29 C.F.R. § 1607.5H).)

Yet, the City fails to cite the entire regtibn. The regulatiofbegins by stating that
“[w]here cutoff scores are usedethshould normallye set so as to beasonable and consistent
with normal expectations of acceptable proficig within the work force.” 29 C.F.R. 8
1607.5H. As discussed, the Cityshaot attempted to show thas cutoff scores bear any
relationship to “normal expectation of accepgalgroficiency” for the job of entry-level
firefighter. The regulatin goes on to state that:

Where applicants are ranked on thesibaof properly vhdated selection

procedures and those applicants saprbelow a higher cutoff score than

appropriate in light of such expectatidmsve little or no chance of being selected

for employment, the higher cutoff score ynlae appropriatebut the degree of
adverse impact should be considered

Id. (emphasis added). As the Federal Governmpemits out, the City lsproduced no evidence
that candidates who scored below the cutoff sbam “little or no chance of being selected.”
(USA BN Mem. 15.) The evidence suggetite opposite. The cutoff score did not just
determine who would be excluded from the eligipilist, but also prevented applicants from
taking the PPT. Because they were never giverofportunity to take the PPT, those applicants

were deprived of the opportunity to place ahefgassing candidates on the list. ($4sr. 19,
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2009 Tr. 56 (“If you are not ranking on the sathimg you are setting the cutoff score on, then
you can’'t say they had little or no chance of being hired.”).) Because those who failed the
written examination were not permitted to take PPT, those who failed the written portion may
have been selected based on the combinabbrtheir written and PPT scores. As the
Government puts it, “a candidate who scored 83.529 [a failing score] on Written Exam 7029 and
would have scored 100 on the PPT (if the Gigd allowed him to tee it) would have a
combined score of 83.652, much higher than radiceate who scored 84.705 [a passing score]
and received a score of 75 on the PPITUSA BN Mem. at 15-16 _(citindnt. 56.1  65).) This
analysis undermingbe City’s position.

Contrary to the City’s position, 29 C.F.R. § 1607.5H does not permit reliance on a
“higher cut-off score” whenever candidates vdre ranked at the bottoatf a list would not be
hired. Although the regulation allows an employer to set a higher cutoff score when an
eligibility list resulting froma lower score might result in caddies not being reached, it also
requires that, in order to do so, there musitfbe a cutoff score that is “reasonable and
consistent with normal expectations of acceptgirbficiency within the work force.”  Sez9
C.F.R. 8 1607.5H. If certain candidates on an eligibility list have “little or no chance of being

hired” based on a proficiency-baseatoff score, then it may hgermissible to use a higher score

so that they are not needlessly waiting onsa that will never reaclthem. Even then, the
“degree of adverse impachauld be considered.” CM.O.C.H.A, 2009 WL 604898, at *17
(noting that testing professionabnsidered degree of adverse impact in setting cutoff score).
The regulation does not, as the City suggests, @irainicipality carte blarhe to raise or set a

cutoff score according only to hiring needs.
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The evidence convincingly demonstrates thgiermissible groundwere relied upon by
the City in selecting cutoff sces for the two challenged examinations. This is all the more
troubling because of the City’s exceedingly waakification for the construction and content of
Exams 7029 and 2043. Without any showing thtependent” job-related grounds played any
role whatsoever in the City’s cutoff decisions, thex no basis to proceed to a trial on the City’s
pass/fail uses of Exams 7029 and 2043. Forthegsons, summary judgmanust be granted
to Plaintiffs with respect to the City’s usé Written Examination 7029 as a pass/fail screening
device with a cutoff score of 84.705, and B#y’s use of Written Examination 2043 as a
pass/fail screening deviedgth a cutoff score of 70.

ii. Rank-Ordering

The discussion in_Guardiansf rank-ordering revolvediround two basic principles.
First, the court explained that “content validiy not an all or nothing matter; it comes in
degrees.”_ldat 100. As the court explained:

[R]ank-ordering makes such a refined usehef test’s basic power to distinguish
between those who are qualdi¢o perform the job anthose who are not. If a
test is content valid, it maye reasonable to infer thidite test scores makes some
useful gross distinctions between cantkda Candidates with high scores may
well be expected to perform the job bettean candidates with low scores. And it
may even be that within some rangesobres, some incremental improvements in
scores show some positive correlation with improvements in job performance.
But neither of these propositions provides confidence for inferring that one-point
increments among those who took [the exeation] are a valid basis for making
job-related hiring decisions, especialtythe range of scores between 94 and 100.

[That is, a] test may haveaugh validity for makinggross distinctions
between those qualified and unqualified for lay jpet may be totly inadequate to
yield passing grades that show positive correlation with job performance.

Id. In other words, “[rlJank-ordering satisfies felt need for objectivity, but it does not

necessarily select better job performers.’; dée als@Cuesta 657 F. Supp. at 1101 (“[T]o use
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single point differentials on an examination safch limited scope to wholly determine hiring
priority over-inflates tk importance of those abilities measiif). This reasoning recognizes
that the use of rank-ordering based upon theulte of an examination requires strong
justification. _Sed.indemann 159 (“Courts generally reguemployers to present specific and
well-documented justification for . . rank-order set#ion and, accordinglyfrequently reject
rank-ordering selection pracés as inadequately validatedunjustifiaby adverse.”).
Second,_Guardiangentified problems in rank-ordering where the reliability of an
examination has been called into question. Adagrtb the court, “[w]ithout some substantial
demonstration of reliability it is wholly unwarrad to make hiring decisions, with a disparate
racial impact, for thousands of applicants i@ on one-point distinctions among their passing
grades.” _Guardians$30 F.2d at 101. The court highlightedo concerns. The first concern
was the “quality of the exam questions.” I@he more skillfully that test questions have been
formulated, the more certain a court can be that thkgbly test what they aim to test, and that
scores do not “vary because of extranefaacsors such as tesdministration.” _Id.at 101-02.
The second concern regarded thrror of measurement,” which is discussed aboveat|ti02.
Based on these potential problems surroundingdhability of exam results, the court
identified “several ways to increase the justificatfor rank-ordering sufiently to use it.” _Id.
at 103-04. First, the s&maker “can conduct a job analysisd construct the test with a high
degree of adherence to Geilithe requirements.” _Idat 104. To do so, “there must be a
substantial demonstration aflj relatedness and regentativeness to show a sound basis for
making rank-ordering hiring decisions.” _IdSecond, “the test-makean achieve an adequate

degree of reliability by caful design of the exam so that tipgestions will yiedl a satisfactory
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degree of consistent results.” IdTo do so, the test-maker should “pre-test the exam by
successive applications to an appropriate saroplat least analyze the result of split-half
correlations.”® 1d. A test-maker can thegorrect “[ijnconsistencies vealed by these methods.”
Id. Third, a test-maker can simply “acknowledge [tisher] inability tojustify rank-ordering
and resort to random selection from withither the entire group @t achieves a properly
determined passing score, or some segmethiegbassing group shown to be appropriate.” 1d.
Whether or not an employer chooses onthese methods, the court observed, it “cannot
use rank-ordering not shown tme job-related when test scores produce a disparate racial
impact.” Id. This is precisely what the City hasne here. The City has not presented any
evidence that its use of rank-ordering is jobterla As with its cutoff scores, the City’s expert,
Dr. Bobko, stated that his expert report did not establish the validity of using rank-ordering based
on Exams 7029 and 2043. (S#ebko Il Dep. 179-80.) Moreover, Plaintiffs’ expert evidence
shows that the City’s rank-ordering led to probégic results. For example, the Siskin Il Report
shows how insignificant differences in candidatesbres on the written examinations could
result in sizable differences iheir ranking. For example, Dr. Siekooked athose who scored
100 and just below on Written Exam 7029, and opined that:

a candidate who scored 100 on the RfRT got one question wrong on Written
Exam 7029 would have fallen from a xiaum rank of 1 [had he or she not
answered the question incorrectly]aanaximum rank of 440. A second wrong
answer on Written Exam 7029 (i.e score of 98.82) would have dropped the
candidate’s rank to a mawmum of 1,146; four wrong awers to Written Exam
7029 (i.e, a score of 95.294) would have dreppthe candidate’s maximum rank
to 2,454 on the list. Given the standamior of measuremermf Written Exam
7029 (i.e, 2.64) a wrong answer to four questions on Written Exam 7029 is

“0 gplit-half correlation is a method of “dividing each gmment of the test into equaalves and observing how
consistent were an individual's score on each half."atd.02.

87



within the range of noral variation in scoreslue to chance (and may not
represent any true diffemee between individuals).

(Siskin 1l Report 23.) Similarly, for Exam 2043 otir incorrect answers tteer than a perfect
score (which would constitute a drop frons@re of 100 to a score of 95.294 on Written Exam
2043) with a 100 on the PPT, would have droppedralidate['s] rank from a maximum rank of
1 to a maximum rank of 1,713.” _()d. In other words, for botlexaminations, statistically
insignificant differences in test performancecamted to significant éflerences in ranking.

In its defense, the City argues that tteselaw recognizes the availability of rank-
ordering when an examination is “valid.” (D&N Mem. 13 (“If an examination is valid, rank
ordering and selection of candida is permissible.”).) The City goes on to argue that, since
“Plaintiffs have not and cannot m@nstrate that the examinatiom® invalid,” they cannot show
that rank-ordering isnappropriate. (I1d. The City maintains that the validity and reliability of
Exams 2043 and 7029 render their fesssufficient for rank-ordering.

The City argues from faulty premises. FiBtaintiffs are not obligated to demonstrate
the “invalidity” of the examinations. InsteadgetiCity bears the burden to show that its hiring
practices are job-related. Séeilino, 460 F.3d at 382 (citing2 U.S.C. § 2000e-2(k)(1)(A)(1));
see alsa@t2 U.S.C. § 2000e(m). Swad, “validity” in the context of employment examinations is
not “an all or nothing matter, dtomes in degrees.” 630 F.2d1&0. This is beasse “[a] test
might have enough validity for making grosBstinctions between those qualified and
unqualified for a job, yet may be totally inadetputo yield passing grades that show positive
correlation with job performance.” IdThese principles from Guardiansntradict the City’s

assertion that the limited steps it took to ensuse validity allow it to make fine distinctions
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among candidates based on small differencessinst®res. Although thenk-ordering use of

the examinations may have satisfied “a felt need for objectivity,” the City was wrong to “make
hiring decisions, with a dispate racial impact, for thousands of applicants” based on fine
distinctions in scores on tlehallenged examinations. Id.

The City also argues that, becauseexthminations have some margin of error, “there
will always be a risk of choosing between diglates whose scores, though different, may fall
within the margin of gor.” (Def. BN Mem. 15.) But th&econd Circuit was nidlind to these
concerns when it ruled in Guardiathst the City’s use of rank-ordering was impermissible. The
Second Circuit explicitly recognized the hidlurden its approach placed upon employers,
explaining: “[i]f test sores produce disparate racial resudis,employer who wants to use rank-

ordering of the scores for hmg decisions faces a substantial task in demonstrating that rank-

ordering is sufficiently justified to be uséd630 F.2d at 103 (emphasadded). The court then

identified several options available to amployer, including either (1) a substantial
demonstration of adequate jamalysis and test constructio() an adequate showing of
reliability of the examination, supported by pre-testing or split-half testing of the examination, or
(3) random ranking of qualified candidates. #&i.103-04. The City’s submissions fail to
address any of these options.

Finally, the City relies upon the deposition testny of firefighters, as lay witnesses, to
support its use of rank-oedng. These firefighters “believidat people higher on the list are
likely to perform better than those ranked lower ddwDef. BN Mem. 16.)However, their lay
opinion testimony does not support ttamk-ordering used by theit¢. For example, the City

points to a firefighter’'s deposgitn testimony that, “if you're able tarite as well on the written
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test and the score is high oretphysical test, thenegh, you're probably gog to do better than
someone at the end of the list[] than someone iahit as physically capabler doesn’t have as
much deductive reasoning.” r@enkel Decl. Ex. 27, at 108T)he testimony continued, however:

Q: Have you actually seen this retied in your experieze of working with
firefighters, that thos who came off the top—

A: | don’t pay attention to list numberdn my experience, | don’t know. |
don’t know. A new guy walks in the door tomorrow, | don’t know if he’s
on the top of the list or the bottom of the list.

... Once you step inehdoor after school is ovat;s nonessential where
you were on the list . . . .

(Id. at 108-10.) This witness didot even know the rankings other firefighters. Another
witness similarly testified tha@lthough he was “told” thahose higher on the list performed
better in “training school,” he had “never expeiced” any difference in performance, and that
“In]o one in the firehouse . . . knew anybody’s test number.” (Fraenkel Decl. Ex. 28at 72.)

The cited testimony does not support the “refined use” of the Exams 7029 and 2043 that
is required for rank-ordering. At most, reflects a general acdapmce of the written
examinations among firefighters, or the ungrded assumption that those at the top of an
eligibility list must perform better than those at the bottom. Such “nonempirical or anecdotal
accounts” cannot substitute for aaitevidence of validity. Se20 C.F.R. 8 1607.9A. Needless

to say, these anecdotal accounts do not supiher high degree otorrelation between

*! The City’s third witness provided an explanation for tisumption that is totally unrelated to the aptitude of test
takers. A firefighter captain testified that, in general, those at the top of a hiring list perform better than those at the
bottom of a hiring list. (SeEraenkel Decl. Ex. 29, at 63-65.) But, importantly, he_didativibute this difference

in performance to differences in aptitude. Instead, heitsktifiat candidates lower down on an eligibility list have

to wait longer to become firefighteasd, “when you get down towards thele/ou’re getting oldepeople” who are

more “set in their ways” and harday “mold” into firefighters. (Id.at 108-09.) In other words, this witness
attributed the difference in performance to the delay caligduking ranked lower, rather than attributing a lower
ranking to a difference in capability.
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examination score and job performance thateeded to justif rank-ordering. _Se&uardians
630 F.2d at 100.

Based on the evidence presented, no reasoriabtefinder could conclude that the
claimed reliability or validity of Exams 7028nd 2043 sufficiently supports rank-ordering of
candidates. The challengedaexinations have produced a disparate impact upon minority
candidates, and the City has made an inadelat®ing that the tests contained appropriate
content and were properly constructed pangéuo the EEOC Guidelines and Guardiatnder
these circumstances, the City has not justifiedanking of thousands of candidates for the job
of entry-level firefighter. The court must graummary judgment for Platiffs with respect to
the City’s rank-order process) and selection of candidates from the Written Exams 7029 and
2043 eligibility lists.

V. CONCLUSION

There can be no doubt that tjeb of firefighter is cruciato the health, safety and
security of the City’s communitee Our firefighters routinely dplay selflessness and bravery in
fulfilling their critical responsibilies. In the hopes of joining éfr ranks, tens of thousands of
applicants—including thousands of minoritgpdicants—sat for Exams 7029 and 2043. These
examinations, however, have had an undeniadgerse impact on black and Hispanic
candidates, excluding them from positions agyelevel firefighters,and closing the doors of
opportunity for public serge to large segments thfe City’s population.

There is no disputed issue of material fantwhich to proceed to trial in the disparate
impact case. Plaintiffs have established, basedndisputed evidence, thie City’s uses of

Exams 7029 and 2043 have adversely affected laladkHispanic candidates. They have shown
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systemic disparities of statistical and practical significance in the passatéaland eligibility list
rankings of those minority candidates. Ténesnlawful practices lveed over a thousand
additional black and Hispaniapplicants from considerath for appointment as FDNY
firefighters, and unfairly delayatie appointment of hundreds of blaamkd Hispanic firefighters.
Accordingly, Plaintiffs have established a prima facie casksphrate impact on account of race
and national origin in violation ofile VII of the Civil Rights Act of 1964.

In its defense, the City has failed to raigei@ble issue that this disparate impact was the
result of business necessity. €l@ity has failed to demonstead sufficient relationship between
the tasks of a firefighter artthe abilities it intend# to test on Exams 7029 and 2043. It has
failed to take measures to ensure the reliabditthose examinations; it has failed to take steps
to ensure that that the reading level of the exatiuns was appropriate; htas failed to test for
various recognized important akidis of a firefighter; it has failed to test for abilities needed
upon entry into the Academy, ratheathabilities to be learned oretlob; it has failed to retain
testing professionals to devisetbxamination questions; and it Haied to demonstrate that the
examinations it administered actually testeddhdities it intended taest. Compounding these
failings, the City has imposed arbitrary pass/failres, unrelated to the qualifications for the job
of entry-level firefighter, and has constructed eligiplists based on distinctions in test scores
that are unrelated to mesponding differences in the qualificats of firefighter candidates.
Following the Second Circuft’ holding in _Guardiansthe court concludes that the City
improperly relied upon these poorly constructed exations in the face ad disparate impact
upon minority candidates. The undisputed evidence shows that thea@itgt defeat summary

judgment by showing disputed fassues as to its defense.
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Accordingly, the court GRANTS Plaintiffsand Intervenors’ Motions for Summary
Judgment. Plaintiffs have established disganapact liability and amappropriate remedy must
now be considered by the court. Intervenalisparate treatment case also remains pending.

The court shall now proceed with these aspects of the case.

SO ORDERED.
/s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
July 22,2009 UnitedStateDistrict Judge
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