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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
MEMORANDUM & ORDER
Plaintiff, 07-CV-2067 (NGG)(RLM)
-and-
THE VULCAN SOCIETY, IN~C., MARCUS
HAYWOOD, CANDIDO NUNEZ,
ROGER GREGG,
Plaintiff-Intervenors,
-against-
THE CITY OF NEW YORK, FIRE
DEPARTMENT OF THE CITY OF NEW
YORK, NEW YORK CITY DEPARTMENT
OF CITYWIDE ADMINISTRATIVE
SERVICES, and MAYOR MICHAEL
BLOOMBERG and NEW YORK CITY FIRE
COMMISSIONER NICHOLAS SCOPPETTA,
in their individual and official capacities,
Defendants.
NICHOLAS G. GARAUFIS, Unite States District Judge.
For over 200 years, the New York City FDepartment has served the people of New
York with uncommon bravery, skill, and deterntina. New York’s status as one of the world’s
great cities is owed in no small part to thenoaitment and unflagging effort of its firefighters,
who provide the city with a degree of secutitgt is rarely acknowledged only because it is so
rarely called into question. On September2l01, the world witnessed the magnitude of that
commitment, and nobody who was in the city on that day or in the years after will forget the

heroism that was displayed by firefighters asttlagedy unfolded, or the role that the Fire

Department played in rallying and sustaining the city during the aftermath.
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Nonetheless, there has been one persis@nt@t the Fire Department’s record. For
decades, black and other minority firefighteese been severely underrepresented in the
Department’s ranks. According to the mastent census data, black residents make up 25.6%
of New York City’s population; when this sa was filed in 2007, bladkefighters accounted
for only 3.4% of the Department’s force. In atinords, in a city of over eight million people,
and out of a force with 8,998 firefighters, theraevenly 303 black firefights. This pattern of
underrepresentation has remained essentiatlijamged since at least the 1960s. While the
city’s other uniformed servicdgave made rapid progress intagyng black members into their
ranks, the Fire Department has stagnated and at times retrogressed. When it comes to being a
New York firefighter, blacks and other minoritiegé entry barriers that other applicants do not.

In July 2009, this court found that the writtexaminations that the Fire Department used
to screen and rank applicants between 19@926007 had discriminatory effects on certain
minority applicants, including blackpplicants, and failed to testrfielevant job skills. These
examinations unfairly excluded hueds of qualified black appbnts from the opportunity to
serve as New York City firefighters. Today, twurt holds that New York City’s use of these
examinations constitutes a pattern and practiéeteftional discriminon against blacks, in
violation of the Fourteenth Amendment to theitda States Constitution, Title VII of the Civil
Rights Act of 1964, and State@City Human Rights Laws.

l. BACKGROUND
The factual and procedural k@gound of this case is suhbstially detailed in United

States v. City of New York637 F. Supp. 2d 77 (E.D.N.Y. 2009) (“D.I. Opr “Disparate

Impact Opinion”) (granting Federal Governntis and Intervenors’ motions for summary



judgment on their Title VII disparate-impact ctes). Only a general summary and the facts
relevant to the instant motions are recited below.

In May 2007, Plaintiff United States of Amea (the “Federal Government”) brought suit
against the City of New York (the “City”) und&ections 706 and 707 of Title VII, 42 U.S.C. 88§
2000e-5 & 2000e-6, alleging that the City’s proceduior screening andlseting applicants for
entry-level firefighter positions discriminated against black and Hispanic applicants. (See
Compl. (Docket Entry # 1) 11 1, 29-31, 34-3The Federal Government challenged two
separate employment practices;leavolving the City’suse of two written examinations to
appoint applicants to the rank erfitry-level firefighter in the Fir®epartment of the City of New
York (“FDNY” or the “Department”). The fitschallenged practice was the City’s use of the
two examinations — Written Examination 7029, tfmdministered in February 1999, and Written
Examination 2043, first administered in Decem®@d2 — as “pass/fail screening devices” to
eliminate applicants who failed the examinatirom the pool of potential appointees. The
second challenged practice was the “rank-ordecgssing” of applicants, whereby applicants
who passed the written examination and a physical performance test (“PPT”) were placed on a
hierarchical hiring list in degnding rank order of their comigid written-examination and PPT

scores, plus applicable “bonus points.” §eaerallyD.l. Op, 637 F. Supp. 2d at 84-86. The

Federal Government alleged that these pracheaédsa disparate impact upon black and Hispanic
applicants and were not joblaged for the position in queeti or consistent with business
necessity, in violation of Seomm 703(k) of Title VII, 42 U.S.C8 2000e-2(k). These claims were

resolved by the Disparate pract Opinion._See generalyl. Op, 637 F. Supp. 2d 77.




In September 2007, the court permittegl Yrulcan Society, Inc., Marcus Haywood,
Candido Nufiez, and Roger Gregg (the “Imégrors”) to intervene in this actidn(SeeDocket
Entry # 47.) The Intervenors challenge saene practices chatiged by the Federal
Government, but the scope of their claims is tariiglly different. The Intervenors’ Complaint
alleges discrimination only against black, etthan black and Hispanic, applicants.
(Intervenors’ Compl. (Docket Entry # 48) 11 2, Fhe Complaint adds four defendants to the
action: the FDNY, the New York City Departnteof Citywide Administrative Services
(“DCAS”), Mayor Michael Bloomberg, and formétew York City FireCommissioner Nicholas
Scoppetta(collectively, with the @y, “Defendants”). Mostmportantly, in addition to
reiterating the “disparate impact” claimsiin the Federal Government’'s Complaint, the
Intervenors allege that Defendants’ use ofglass/fail and rank-ordering procedures constituted
intentional discrimination agast black applicants._ (149 3, 51, 56.) Thiallegation serves as
the basis for five additional claims not foundhe Federal Government’s Complaint: that
Defendants’ acts violated (1)eHldisparate treatment” provisions of Title VII, 42 U.S.C. 88
2000e-2(a) & 2000e-2(m); (2) the Civil Righast of 1866, 42 U.S.C. § 1981; (3) the Equal

Protection Clause of the Foeenth Amendment under 42 U.S.C. § 1983; (4) the New York State

! The Vulcan Society is “an organization of black firefighters first constituted in the 1940s in response to what was
then quite blatant and open discrimination against firefighters of color.” (Intervenors’ GBropket Entry # 48)

18.) The individual plaintiffs are black applicantstioe position of entry-level firefighter who passed the written
examination and were ranked low on the hiring list. {ff21-23.)

2 Nicholas Scoppetta resigned his position as Fire Commissioner at the end of 2000B&e=, Fire
Commissioner to Stepown at Year-EndN.Y. Times, Oct. 8, 2009, available at
http://www.nytimes.com/2009/10/09/nyregion/09scoppetta.html (last visited Jan. 11, 2010).
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Human Rights Law, New York Executive L& 290 and 296; and (5) New York City Local
Law 59 of 1986, as amended by Local Rule 39 of 1991, §§ 8-16&gefld. 11 57-613

This court has issued several decisions in this case that affect the posture and
determination of the instant motions. First, tase has been bifurcated into separate liability
and relief phases. (Docket Entry # 47.) Tharefthe questions currently before the court on
the parties’ various dismissahd summary judgment motionsncern only the Defendants’
liability for the charged actspd not their obligations, if any, to remedy their behavior. Second,
upon the Intervenors’ motion, this cogertified a clas consisting of:

All black firefighters or firefighter applicants who sat for either Written Exam

7029 or Written Exam 2043 and were harmed by one or more of the following

employment practices:

(1) Defendants’ use of Written Exam 7029 a pass/fail screening device with
a cutoff score of 84.75;

(2) Defendants’ rank-order processing of applicants who passed Written Exam
7029;

(3) Defendants’ use of Written Exam 2048 a pass/fail screening device with
a cutoff score of 70.00; and

(4) Defendants’ rank-order processing of applicants who passed Written Exam
2043.

United States v. City of New Yor258 F.R.D. 47, 67 (E.D.N.Y. 2009)Thus, the Intervenors

are proceeding as a class rather than as indigidaidact which, as will be developed below in

% In support of their motion, the Intervenors have submitted a Rule 56.1 Statement of éaldgmis (Docket
Entry # 344) (“Int. 56.1"), a Declaration of Richard A. Levy (Docket Entry # 345) (“Levy Decl.”), mdviendum

in Support of Intervenors’ Motion for Summary Judgment and in Oppositithretimdividual Defendants’ Motion
for Qualified Immunity (Docket Entry 843) (“Int. SJ Mem.”), a Memorandum in Further Support of Intervenors
Motion for Summary Judgment (Docket Entry # 376) (“Int. Reply Mem.”), and ana&iti@f Paul Washington
(Docket Entry # 125) (“Washington Aff.”). In oppositiaine Defendants have filed a Rule 56.1 Statement of
Undisputed Facts (Docket Entry # 365) (“Def. 56.1"), aase to Intervenors’ Seahent of Undisputed Facts
(Docket Entry # 364), a Declaration \éfilliam Fraenkel in Support of Defendants’ Motion to Dismiss (Docket
Entry ## 320-21) (“Fraenkel MTD Dec),"a Declaration of William Fraenkel fpposition to Intervenors’ Motion
for Summary Judgment (Docket Entry # 360) (“Fraenkel SJ Decl.”), a Declaration of Martha Pierre (Digkét E
361) (“Pierre Decl.”), a Declaratiof Matthew Morrongiello (Docket Entry # 362) (“Morrongiello Decl.), a
Declaration of Alberto Johnston (Docket Entry # 363) (“Johnston Decl.”), a Memorandum of Law in Sifipport
Defendants’ Motion to Dismiss (Docket Entry # 323) (“Def. MTD Mem.”), a Reply Memorandum of Law in
Support of Defendants’ Motion to Dismiss (Docket Entry # 357) (“Def. MTD Reply Mem.”) and aoMetium of
Law in Opposition to Intervenors’ Motion for Summaludgment (Docket Entry # 359) (“Def. SJ Mem.”).

5



Section IV.A.2, has important imphtions for the analysis of their discrimination claims. See
generallyl Lex K. Larson, Employment Discrimination 8 9.03[1] (2d ed. 2008).

A. Disparate Impact Ruling

In July 2009, this court issued a daon granting the Federal Government’s and
Intervenors’ joint motions for summary judgmenmt their prima facie case of disparate impact

and on the City’s business necessity defense. D.].83@.F. Supp. 2d at 82-83. This ruling

established that the City was liable for diggafsimpact discrimination under Title VII._ldt
132. The ruling itself was Bad on two basic conclusions:

First, Plaintiffs have shown that therenis triable issue of facs to whether the
City’s use of Written Exams 7029 and 20M8&s resulted in a statistically and
practically significant adveesimpact on black and Hispanic firefighter applicants.
Black and Hispanic applicants dispropomiely failed the written examinations,
and those who passed were placed dpprtionately lowe down than white
candidates on the hierarchl hiring lists resulting from their scores. Second,
although the City has had ehopportunity to justif this adverse impact by
showing that it used the written examinations to test for the relevant skills and
abilities of entry-level firefighters, theit@ has failed to raise a triable issue on
this defense. Under Second Circuit prergdthe evidence presented by the City
is insufficient as a matter of law to justify its reliance on the challenged
examinations.

Id. at 83.

1. The Plaintiffs’ Prima Facie Case

To establish a prima facie case of digie-impact discrimination, the Federal
Government and Intervenors (callizely, “Plaintiffs”) presented extensive statistical evidence.
For each challenged employment practice filés’ experts conducted analyses that
demonstrated the existence of statistically $igamt disparities betweegroups of candidates.

For each of the pass/fail uses of the examinations, these analyses demonstrate that
the disparities between the pass ratesvbites and minority candidates were

“This class was certified only for the liability phase of inémors’ disparate-treatmeand disparate-impact claims,
and is subject to revision at the remedial stage. United States v. City of Ney2%¥81k.R.D. 47, 68 (E.D.N.Y.
2009).




between 10.5 and 33.9 units of standard atemi. For each ahe rank-ordering

uses of the examinations, the analyses demonstrate that the disparities between the
rankings of whites and minority candidates were between 4.6 and 9.7 units of
standard deviation. These statistical driies show that black and Hispanic
candidates disproportionately failéfritten Exams 7029 and 2043, and were
placed disproportionately lower on thaigibility lists created from those
examinations.

1d. at 93> Under clearly establisbeSecond Circuit precedentjgishowing was more than
adequate to make out a prinzie case against the City. Seeat 94.
Plaintiffs’ evidence also demonstrated that skatistical dispariteewere significant as a
practical matter. Accordg to the expert analyses,
[A]lpproximately one thousal additional black and Bpanic candiates would
have been considered for appointmentFa&NY firefighters had it not been for
the disparities resulting from the exantinas. Further, absent these disparities,
approximately 293 additional black and Hispanic candidates would have been
appointed from the eligibility lists used from 2001 through 2008, and
approximately 249 black and Hispanippéicants who werectually appointed
would have been appointed soon@iven that, in 2007, the FDNY had 8,998
firefighters, including only803 black firefighters and 6@3ispanic firefighters, it

is clear that these disparities have a gufigal practical significance. In fact, the
disparities are overwhelming.

The City did not dispute either the acaty or practical significance of Plaintiffs’
statistical analyses. ldnstead, the City attacked Plaffgi reliance on statistical-significance
testing as a general matter. ef@ity’s principdcontention was that the large sample sizes at
issue in this case rendered stata-significance testing unreliabbeecause, as the City stated in
its opposition papers, “the largire group we are examining, thre candidates who sit for the

exam, the greater our likelihood that some emhwill not do as welhs others.” (City’s

® A full description of the use and probative value efistical-significance and stdard-deviation analysis in
employment discrimination cases can be found in the Disparate Impact OpinioD.l.S&e, 637 F. Supp. 2d at

87, 94. As a general matter, standard-deviation anadysged to determine the likelihood that the difference
between observed and expected values could occur rand®idylarger the standard deviation, the less likely it is
that a result is the product of chance.



Memorandum of Law in Opposition to Pls.” Moti for Summary Judgment on Prima Facie Case
of Disparate Treatment (Docket Entry # 256) atAs)noted in the opinig this argument flew

in the face of common sense, Second Circ@tedent, the testimony ohe of the City’s

statistical experts, and tiaty’s own admissions. Sd.1. Op, 637 F. Supp. 2d at 94-96.

“Rather than undermining confidencestatistical significance $éing, large sample sizes make
such testing more reliable. Larger sangies create a greatiéelihood that random

differences between individuahall even out among all groupand a lower likelihood that
significant differences between the performaofcecial or ethnic groups will have resulted

from chance.”_Idat 95.

The City also argued that Plaintiffs’ stattsti analyses “inapprojately compare[d] the
racial disparity in test resulte a hypothetical world in whircracial and ethnic groups perform
equally well,” id.at 96, and that the disparities betwadnte, black, and Hispanic candidates
could be explained by native differencestinge groups’ “capability and preparedness,aid.

97. This argument misconstrued both the purpdsstatistical-significance analysis and the
nature of the prima facie disparate-impact cddecause the goal ofadistical-significance

testing is to determine whethan observed disparity is the product of chance rather than some
other factor, statistical tésg properly assumes equal aptitude across groupsT hHid.
determination is crucial at the prima facie stdgause the elimination of random chance as an
explanation for the observed disiyapermits the plaintiff to carryts burden of demonstrating

that the disparity is attributable to the challeshg@enployment practiceThe City’s identification

of a possible explanatigimowever dubious) for the disparity, which would only be germane to a
second-stage “business necessity” defense, wésviard to the question of whether Plaintiffs

had demonstrated the existerde practice that adverselffected minority applicants. Id.



Finally, the City urged the court to rety the so-called “80% Rule,” rather than
statistical significance testing, &ssess Plaintiffs’ statistical ilence. The 80% Rule derives
from a Department of Labor regulation stating that a selection ratedorahgroup that is less
than four-fifths the selectiorate for the group with the highest rate (in this case, white
applicants) “will generally be regarded by Federal enforcement agencies as evidence of adverse
impact.” 29 C.F.R. § 1607.4(D). This court denied the City’s reqalsgrving that the 80%
Rule is merely a “rule of thumb” that is nmihding on courts and may be ignored when other
statistical evidence demonstrates disparate impact. D,I6@pF. Supp. 2d at 98. Given the
large sample size and overwhelming standardatien evidence, the court refused to exclude

statistical-significance testing favor of the 80% Rule._Id.

A
Accordingly, based on the strength of Rtdfs’ statistical evidence and the City’s

inability to demonstrate any material dispute rdgey that evidence, this court granted summary

judgment to Plaintiffs on their prima faaase of disparate-impact discrimination. dtd98-99.

2. The City’'s Business-Necessity Defense

The court next turned to the meritstbé City’s business-nessity defense, which
shields employers from Title VII liability if they can demonstrate that a challenged practice is
justified by legitimate business andjeelated considerations. D.l. Q37 F. Supp. 2d at 99.
To be considered job-related, an employmean@ration must be properly “validated,” Gulino

v. N.Y. State Educ. Dep't60 F.3d 361, 383 (2d Cir. 2006), meathat it must be “shown, by

professionally acceptable methods, to be predictiwa significantly correlated with important
elements of work behavior which comprise orr@evant to the job or jobs for which candidates

are being evaluated.” Albemarle Paper Co. v. Mod@2 U.S. 405, 431 (1975). The validity of




an employment examination is assessedgufie five-part test set forth in Guardians

Association of the New York City Police Partment, Inc. v. Civil Service Commission

(1) the test-makers must havenducted a suitable job analysis;

(2) they must have used reasonable cetenpce in constructing the test itself;

(3) the content of the test mustdedated to the content of the job;

(4) the content of the test must be repreative of the content of the job; and

(5) there must be a scoring system tisdfully selects from among the applicants
those who can better perform the job.

630 F.2d 79, 95 (2d Cir. 1980).

This court held that the City had failedrteeet its burden to show that the challenged
examinations were job-related under the Guardséarsdard. The undispd facts established,
inter alig, that (1) the City could not demonstrateorrespondence between the tasks or work

behaviors required of entry-leviefighters and the abilities th#tte examinations were meant

to measure, D.l. Op637 F. Supp. 2d at 110-115; (2) the G#yed to consult outside experts to

construct appropriate test quess, and did not conduct sampéssting on the questions it
adopted, idat 115-16; (3) the examinatis did not actually test fohe job-related abilities they
were intended to test for, idt 116-18; (4) the examinatiofaled to test for cognitive and non-
cognitive abilities that are imporiato the job, the cognitive aliks that were tested for were
not the most important cognitive abilities tbe job, and as a general matter, non-cognitive
abilities were more important to the job than cognitive abilitiesgtid18-22; (5) the
examinations were written at annecessarily high reading level, &.122-23; and (6) the
chosen cutoff scores for the examinationsrditibear any relationghio the necessary job
gualifications, idat 123-28. The undisputed facts almonstrated that the rank-ordering
procedure failed to distinguish between qualifeend unqualified candidates because it relied on
the faulty written examinations and produsighificant differences in ranking based on

statistically insignificant differezes in test performance. lak 128-31. Moreover, the City

10



could not show that an alpgant’s ranking corrgsonded to future job performance. &.130-
31.

Because Plaintiffs had demonstrated the rdxsef any genuine issue of material fact
with respect to their prima faecase of discriminatioand the City’s business-necessity defense,
and because the undisputed evidence was insufficielemonstrate that the City’s pass/fail and
rank-ordering practices we job-related, this cotifound that the City waliable as a matter of
law for disparate-impact discrimination agaibktck and Hispanic firefighter applicants in
violation of Title VII. Id.at 132.

B. Prior Litigation

1. TheVulcan Society Litigation

As this court noted in its previous opinidft]his is not the firsttime the City has been
brought to federal court to defe its entry-level firefighter eminations against charges of
discrimination.” D.l. Op.637 F. Supp. 2d at 81. In 1973, Judge Edward Weinfeld in the
Southern District of New York held that thet’s written and physical examinations for entry-
level firefighters violated thEqual Protection Clause becausehair discriminatory impact on

black and Hispanic applicants. Séglcan Soc’y of New York @y Fire Dep't, Inc. v. Civil

Serv. Comm’n360 F. Supp. 1265, 1269 (S.D.N.Y. 19@8reafter, “Vulcan Society,

affirmed in relevant part b#90 F.2d 387 (2d Cir. 1973). The Vulcan Socighjnion is

instructive not only for its breadth and acuity, but because it furnishes proof of an old adage: the
more things change, the more they remain the same.

In Vulcan Societythe Vulcan and Hispanic Societibrought suit against the New York

City Civil Service Commission, among otheaieging that the FDNY’s hiring procedures

11



discriminated against blacks and Hispanicsiatation of the Eual Protection Clause Vulcan
Society 360 F. Supp. at 1266. The gravamen ofnpiffs’ claim was that the FDNY’s use of a
pass/fail written examinatiomd a rank-ordering protocol baken applicants’ performance on
the written examination resulted in the digportionate exclusion ahinority applicant.
Plaintiffs further alleged that ¢hexamination did not test the skilnd qualifications needed to
become a firefighter. It 1266, 1288.

The testing procedure at issue in Vulcan Socity strikingly similar to the testing

procedures in this case. Applicants wegureed to take a written examination, which was
administered approximately every four yedingise who scored below 70% were disqualified,
while those who passed were @dmn an “eligible list” irorder of their scores. l@t 1267. As
openings occurred in the FDNY, they were filled by candidates in order of their ranking on the
eligible list, provided the calidates passed a second-stag@egss consistingf a physical
fitness test, medical examinati, and character evaluation. Id.

Judge Weinfeld held a bench trial, at whitaintiffs used statistical evidence to make
out a prima facie case of discrimination. Theatigics demonstratedat) while 11.5% of the
applicants who took the written examination wielack or Hispanic, only 5.6% of the applicants
who passed the written examination and welled#o take the second-stage physical and

medical examinations were black or Hispanic. aldl268. Plaintiffs’ statistical expert

® Although the plaintiffs also alleged that the FDNY’smotion procedures discriminated against minorities, Judge
Weinfeld’s opinion only dealt with the FDN¥ entrance procedures. Vulcan Soci&§0 F. Supp. at 1266.

" The Vulcan Societyplaintiffs brought their claim under the Equal Protection Clause, which at the time was held to
prohibit actions that had an unjustified discriminatorpatt on racial minorities, in addition to intentionally
discriminatory actions. Chance v. Board of Examinds8 F.2d 1167, 1176 (2d Cir. 1972); Washington v.

Davis 426 U.S. 229 (1976) (equal protection claim requires proof of intentional discriminafibe)order and

form of proof for such claims was identical to the burden-shifting structure currently used for Title VIl disparate-
impact claims: plaintiffs were required to make out a prima facie case of discrimination (which could be
accomplished by use of statistics dematstg adverse impact), at which poihe burden shifted to the defendant

to demonstrate that the challengeaxdion was “job-related.” Chanc#58 F.2d at 1176.
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established that, among those applicants whcepabe written and second-stage examinations,
the ratio of whites to minorities was 2.3 to 1. dtd1269. Among those applicants who ranked

in the top half of the eligible list and passednbsts of examinations, the ratio of whites to
minorities was 2.8 to 1. IdPlaintiffs’ expert testified that this latter disparity was “statistically
significant to a very high degreati that the odds of such a result obtaining by chance were less
than 1 in 10,000. IdThe expert concluded, in sum, thidte entire examination process had a
substantial discriminatory impact on the minority groups.” Jddge Weinfeld also noted the
“overwhelming disparity between minority repeesation in the Department (5%) and in the
general population of New York City withingrage group eligible for appointment (32%),” an
“extreme incongruity” that was “confirmatoof plaintiffs’ statigical showing.” _1d.

Defendants did not contest the accuracy of the plaintiffs’ statistical analysdsistiead,
they enfiladed the accuracy tbie raw data relied on by plaintiffde sufficiency and scope of
the data sample, and the precisibrthe expert’s findings. ldat 1270-72. Judge Weinfeld
rejected each of defendants’ arguments, tbfeehich bear mentioning here. First, in

contradistinction to th€ity’s current defensersttegy, the Vulcan Societyefendants argued

that the sample size at issnas too small to yield meaningfanalysis. Judge Weinfeld
declared this attack to Beithout substance,” as the 14,16&dalates who sat for the written
examination and the 7,987 candidates on the eligible list constituted a data sample that was
“certainly sufficient . . . to yield meaningful information.” lat 1271. Second, defendants
argued, as the City did in the present casd,the adverse impact of the examination on
minorities [was] explicable in terms of the educational and cultural deprivations of minority
groups.” Id.at 1272. Judge Weinfeld rejed that contention intguage that the City would

have done well to heed here:

13



It is no defense . . . that the discriminatory impact of the examination procedure

may be due to socio-economic disadegeis suffered by minority groups. The

very essence of the concept of de facto discrimination . . . is that when state action

which is neutral on its face unintentionalijsadvantages racial minorities in

areas such as public employment, theeskats the burden of demonstrating that

the action in question has at least a substantial relation to a legitimate state interest

such as hiring qualified employees. Inquiniet ultimate causes are irrelevant.

The law views de facto racial classificats, whatever their ultimate sociological

explanation, as sufficiently suspect ptace upon the stta heavy burden of

justification.
Id. Finally, defendants objectedatiplaintiffs’ evidence did ngirove that the adverse impact
was the result of the written examination, ratihan the second-stage examination procedures.
Id. at 1271. Judge Weinfeld found, to the cant, that the evience established the
“overwhelming likelihood” that the writteportion standing alone had a substantial
discriminatory impact. _Idat 1272. Moreover, any apportionm@f fault among the constituent
parts of the testing procedure could not obscure the ultimate conclusion that the overall
procedure had a “significant and substdrdiscriminatory impact upon minorities.” ldt 1272.
Plaintiffs’ statistics therefermade out a prima faciessaof discrimination._ld.

Judge Weinfeld further held that deflants had failed to og their burden of
demonstrating that the examination was job-rdlatéome of the reasons for this holding have
the quality of déja vu. For example, Judge Weinfeld found that (1) the FDNY failed to validate
the written examination, inasmuch as the Depantrfagled to identify the job-related abilities
that the examination was meant to testaidl274-75; (2) many dhe questions on the
examination had “little apparentlationship to the job of firemaréind therefore did not test for
job-related abilities, idat 1276; (3) miniscule differencéestest performance produced
significant differences iapplicants’ rankings, idand (4) defendants failed to demonstrate that

an applicant’s performance on the written ekation corresponded to future job performance,

id. at 1273.
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Accordingly, Judge Weinfeld held thagpitiffs had proved that the FDNY’s written
examination violated the Equal Protection Claoseause of its discriminatory impact on black
and Hispanic applicants. ldt 1277.

2. History of the FDNY Postulcan Society

As part of the remedy in Vulcan Socigfyidge Weinfeld ordered the defendants to hire

one minority applicant for every three non-minoggndidates hired. Vulcan Soc. of New York

City Fire Dep't. Inc. v. Civil Serv. Comm;90 F.2d 387, 391 (2d Cir. 1973). This order and

the underlying liability finding were upheld by the Second Circuit.atd98-99. Judge
Weinfeld also ordered the def@ants to create a new examnion that did not discriminate

against blacks and Hispanics,described in Berkman v. New Yqork36 F. Supp. 177, 183

(E.D.N.Y. 1982 In 1973, the City, using money obtained from a Congressional grant,
contracted with a private consing firm to construct validatedritten and physical tests; three
years later, however, the Citgncelled these contracts, ostblysdue to a fiscal crisi®. Id. at

184. The Vulcan Sociefypjunction lapsed in 1977. (Id6.1 § 9.) That year, the City

abandoned the 3:1 hiring ratio and instituted angiprocedure that required applicants to take a
cognitive examination and demonstrate minimappointment requirements such as college
credits, a driver’s license, arértified first respondewith defibrillation training. (Affidavit of

Paul Washington (Docket Entry # 125) (“Wash. Aff.”)  5.)

8 In Berkman female candidates for the job of entry-level firefighter challenged the physical examination
component of a prior FDNY test. SBerkman 536 F. Supp. at 205-16.

° It is not clear why the City’s fiscal problems shibblve required cancelling the consulting contract, since the
contract was funded with federal money. As District Court Judge Charles P. Sifton notechiaiBerk

What the fiscal crisis prevented was the hiringheffiremen . . . who were to be the subjects of the
validation study. Since . . . the [consultants’] study contemplated a criterion-based validation study to find
out whether the test scores accurately predicted gotupkerformance, the failure by the City to do any

hiring is said to have made such a criterion stugyossible. The fiscal crisidoes not, however, entirely
explain why a concurrent validation study not involving new hiring . . . could not havgpédermed with
[federal] money.

Berkman 536 F. Supp. at 184 fn.1.
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The subsequent history of the FDNY demaatsts that whatever practical effect Judge
Weinfeld’s injunction may have had on minortying dissipated shortly after the injunction
expired. Indeed, the history suggests that anlp sffect constituted little more than a brief

departure from an otherwise relentless pattémril963, ten years before the Vulcan Society

litigation, 4.15% of all FDNY employees (inding non-uniformed employees) were black. (Id.

11.) In 1971, that number was essentially unchanged. Aldhe time of the Vulcan Society

litigation, blacks and Hispanics constituted 3@#the City’s populatn, but only 5% of the

Department._Vulcan Societ860 F. Supp. at 1269. In 1990, almost two decades later, blacks
made up 29% of the City’s population, but only 4#8irefighters. (Int. 56.1  11.) In 2002,

25% of the City’s residents were black, comparednly 2.6% of its firefighters. D.l. Op637

F. Supp. 2d at 80. Between 1991 and 2007, black firefighters never constituted more than 3.9%
of the force, and by the time this case was filed in 2007, the percentalgelofirefighters in

the FDNY had dropped to 3.4%. (Int. 56.1 1Y 14-15.)

This pattern of underrepregation becomes starker whenxjaposed against the hiring
patterns of other large municidfae departments. The followg table, based on a report by the
City’s Equal Employment Préices Commission (“EEPC”) ardhta from the most recent
census, compares the racial composition of tieedepartments and logabpulations in eight of

America’s nine largest citié%

10 SeeU.S. Census Bureau, State & County QuickFacts, availabipatiquickfacts.census.gov/gfd/index.html
(last visited on December 24, 2000)S. Census Bureau, Incorporateddes of 100,000 or More, Ranked by
Population, available dttp://www.census.gov/population/www/cen200@ts/phc-ts/tables/tab02.pdf (last visited
December 28, 2009); Declaration otcRard A. Levy dated February 2, 2009 (Docket Entry # 264) (“Feb. 2 Levy
Decl.”) Ex. D (showing percentages of minority firefightepresentation in American cities in 1999). The Feb. 2
Levy Declaration does not include information about the Phoenix fire department.
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Table 1.

City Black Population | Black Ratio of Black Representation in
(% of total Firefighters (% | Municipal Fire Department to Black
population) of force) Representation in Municipal

Population

Los 11.2 14.0 1.25

Angeles

San 6.8 7.0 1.01

Antonio

San Diego | 7.9 7.7 0.97

Dallas 25.9 18.1 0.70

Houston 25.3 17.1 0.68

Philadelphia] 43.2 26.3 0.61

Chicago 36.8 20.4 0.55

New York | 26.6 2.9 0.11

The ratios in the right-hand column of Taldl measure the degree to which the actual
percentage of blacks in each municipal fire dpant departed from the percentage that would
obtain if blacks were represedtm the fire department in @portion to their representation in
the local populationt What this table demonstrates is fhudtthe fire departments in the nine
largest American cities, two daoughly the expected numberhkaéck firefighters, and in a
third, the Los Angeles Fire Department, blackfiijeters were actually overrepresented. Four
of these fire departments hadween one-half and seven-tenthe #xpected number of blacks.
The FDNY, however, had approximately one-tethign expected number of blacks. The
proportional representation of blacks in the FDNYsvige times lower than the municipal fire
department with the next-lowest ratio, and alettimes lower than the department with the

highest such ratio.

1t is appropriate to base expectedng outcomes on local radidemographics because, “absent explanation, it is
ordinarily to be expected that nondiscriminatory higimgctices will in time result in a work force more or less
representative of the racial and ethnic compositich@population in the community from which employees are
hired.” Int'l Bhd. of Teamsters v. United Statd81 U.S. 324, 340 n.20 (1977).
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This pattern of underrepresentation has bepeated at the local level as well. In May
2001, the New York City Public Advocate sernetier to the Fire Commissioner and Deputy
Mayor that included the following e illustrating that “the firefihter force is the least diverse

ethnically [and] racially . . . of athe uniformed services in the Citg”

Table 2.
Department Blacks(%) | Latinos (%)
Fire Department 3.8 3.2
Police Department 16.6 18.0
Sanitation Department  24.3 14.6
Correction Department 61.4 18.0

As Table 2 demonstrates, the proportionptesentation of blacks was over four times
greater in the New York City Police Deparmé¢‘NYPD”), over sixtimes greater in the
Sanitation Department, and over 16 times greattdrarCorrection Department. This disparity
has only become more pronounced: as of 20098, the percentage of black rank-and-file
officers in the NYPD had increased to 18%, witile percentage of black firefighters had
actually decreased to 3.4%.

Il. DEFENDANTS’ MOTIONS TO DISMISS

Motions from both parties are currently befohe court. The Intervenors have moved
for summary judgment against all Defendants on all claims that were not resolved by the
Disparate Impact Opinion. (Docket Entry # 343he Intervenors’ remaing claims allege four
types of illegality: (1) dispate treatment, in violation dfitle VII; (2) intentional

discrimination, in violation of the Equal Protext Clause and 42 U.S.C. § 1981, (3) intentional

12 Seelnt. 56.1 1 20-21.

13 SeeAl Baker, “Police Commissioner Plans to Put Moreadtity Officers in Top Posts,” N.Y. Times A20 (June
26, 2009), available #tttp://www.nytimes.com/2009/06/26/nyregion/26nymchl (last visited on July 21, 2009);
D.l. Op, 637 F. Supp. 2d at 80.
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discrimination, in violation of State and City hamrights laws; and J4lisparate impact, in
violation of State and City human rights laws.

Defendants have filed a motion seeking: (Bhdssal of all claims against the FDNY and
DCAS; (2) dismissal of the Title VII claimsgainst Mayor Bloomberg and Commissioner
Scoppetta; (3) dismissal of the intentionaadimination claims against the City, Mayor
Bloomberg, and Commissioner Scoppetta; and (#)emalternative, summary judgment with
respect to the intentional-discrimination atai against Mayor Blanberg and Commissioner
Scoppetta, on the basis of qualified immunity. (Beeket Entry # 319.)

Because Defendants’ three dismissal motg®ek to pare down the number of claims
and defendants, the court discusses them hrstarfiorder to clarify the issues for summary
judgment. Mayor Bloomberg’'s and Commaser Scoppetta’s entitlement to qualified
immunity, however, turns on quesi®of constitutional law thatre necessarily raised by the
Intervenors’ motion for summary judgment, and dourt will return to the Defendants’ qualified
immunity motion in Section VI, following itsliscussion of the Inteenors’ intentional
discrimination claims.

A. Dismissal of All Claims Against the FDNY and DCAS

Defendants assert, and Intervenors dadiggute, that the FDNY and DCAS are not
suable entities. Under Rulg (b)(3) of the Federal Rules Gfvil Procedure, a party’s
amenability to suit in federal court is determirmdthe law of the state in which the district
court is located. The State of New York haghe stated nor implied that the FDNY or DCAS
can be sued individually. To the contrary, unitie New York City Charter, “all actions and
proceedings for the recovery of penalties ferwiolation of any law shall be brought in the

name of the City of New York and not in thatany agency, excepthere otherwise provided
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by law.” N.Y. City Charter Ch. 17, § 396. Itlimvs that the FDNY and DCAS are not suable

entities, and that all claims agat them must be dismissed. $&arheit v. City of New York

2006 U.S. Dist. LEXIS 58167, at *40 (S.D.N.Xug. 15, 2006) (FDNY not suable); Damino v.

City of New York 2004 U.S. Dist. LEXIS 18243, at *11.(EN.Y. Sept. 13, 2004) (DCAS not

suable).

B. Dismissal of Title VII Claims Against Mayor Bloomberg and Commissioner
Scoppetta

It is firmly established thahdividuals are not subject t@bility under Title VII.

Patterson v. County of Oneida75 F.3d 206, 221 (2d Cir. 2004); Wrighten v. Glow&i&2 F.3d

119, 120 (2d Cir. 2000) (per curiam). Acciogly, the Title VII claims against Mayor
Bloomberg and Commissioner Scoppeita dismissed in their entirety.

C. Dismissal of Intentional Discrimingion Claims Against the City, Mayor
Bloomberg, and Commissioner Scoppetta

Defendants move to dismiss the Interven@smplaint on the ground and to the extent
that it fails to state a claim for intentionasdiimination against the §i Mayor Bloomberg, and
Commissioner Scoppetta. The timing of this motiocuisous, to say theedst. The Intervenors
filed their complaint in September 2007, and Defants filed the instant motion in September
2009. (Sedocket Entries ## 48, 319.) In the tweay interim, there we 270 entries in the
case docket. The parties have engaged in exgention practice, and this court has issued
rulings denying the Intervenors’ motion to ardeheir complaint (Docket Entry # 182), denying
Defendants’ motion to dismiss the Intervend@@smplaint on timeliness grounds (Docket Entry
# 231), partially granting the Intervenors’ natifor class certification (Docket Entry # 281),
and granting the Intervenongquest to compel the depositiof Mayor Bloomberg (Docket

Entry # 301). The parties have also engagexkiansive discovery, ¢hfruits of which are
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currently before the court in tlierm of five separate declaratis submitted in connection with
the parties’ various motiondnterrogatories and documeaeuests have been exchanged,
litigated, and answered; the naimdefendants have been deposed; experts on both sides have
exchanged reports and been deposed; and lateh save moved for summary judgment. In
short, this case has moved well beyond the pleadings.

Nonetheless, Defendants now assert for the first time that the Intervenors’ Complaint is
deficient on its face. Although Defendants declineit®e any particular Federal Rule of Civil
Procedure in support of their motion (¥@ef. MTD Mem. at 1-7), it is clear from the substance
of the motion that Defendantsek relief under Rule 12(c). Spkcally, Defendants assert that
the allegations against the Cand individual defendants fad meet the pleading standard

announced in Ashcroft v. Ighal29 S. Ct. 1937 (2009).

In addition to their motion papers, both parties have submitted declarations and exhibits
in support of or in opposition to Defendants’ motion to dism{§ze, e.g.Levy Decl.;
Wahsington Aff.; Fraenkel MTD DeglFraenkel SJ Decl.; Pierecl.; Morrongiello Decl.;
Johnston Decl.) Both partiestibmissions are voluminous, anawrheavily from the discovery
materials produced in thidijation. The exhibits to thesdeclarations include, intafia, expert
testimony, deposition transcripts, city administratieports, scores of letters and emails, reports
and communications from the EEPC and Edtraployment Opportunity Commission, and the
deposition testimony afumerous individuals.

When matters outside the pleadings aregmtesl in connection with a motion to dismiss
for failure to state a claim, “a district court must either exclude the additional material and decide
the motion on the complaint alone or conibé& motion to one for summary judgment under

Fed. R. Civ. P. 56 and afford all parties the opputy to present supporting material.” Friedl v.
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City of New York 210 F.3d 79, 83 (2d Cir. 2000) (internabtption marks omitted). This rule

applies where, as here, a motion to dismis$aiture to state a claimpon which relief can be

granted is brought under Rule 12(a}her than Rule 12(b)(6ellers v. M.C. Floor Crafters

Inc., 842 F.2d 639, 642 (2d Cir. 1988). In either cteeDistrict Court has broad discretion to
determine whether to convert a motion to dssrinto one for summary judgment. _Carione v.
United States368 F. Supp. 2d 186, 191 (E.D.N.Y. 2005).

Because a summary judgment motion can r@swatbinding determination on the merits,

the non-movant must be given notice and an dppay to respond before the court converts a

motion to dismiss. Groden v. Random Hqu&EkF.3d 1045, 1052 (2d Cir. 1995). However,
formal notice is unnecessary when “the partiesewe . apprised of the likelihood of conversion
by less formal or direct means and, in fact, &adifficient opportunity tpresent the materials
relevant to a summary judgmenbtion.” 5C Charles A. Wrigh& Arthur R. Miller, Federal
Practice and Procedure 8§ 1366 (3d ed. 2004he ‘Bssential inquiry is whether the [non-
movant] should reasonably have recognized the pos$githiit the motion might be converted
into one for summary judgment or was takgrsurprise and deprd of a reasonable

opportunity to meet facts outside thegdlings.”_Inre G. & A. Books, Inc770 F.2d 288, 295

(2d Cir. 1985). Significantly, g] party cannot complain of lack a reasonable opportunity to
present all material relevant to a motiongammary judgment when both parties have filed
exhibits, affidavits, counter-affidavits, depogits, etc. in support of and in opposition to a
motion to dismiss.”_Id.

The court finds that conversiamappropriate in this cas&®oth parties have presented
substantial factual materials @nnection with the dismissadotion. Moreover, both parties

have submitted materials and briefing in conimectvith the Intervenors’ motion for summary
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judgment. That is, the parties have not onlg adreasonable opportunity to meet facts outside
the pleadings” — they have in fact engagetlll motion practiceover facts outside the
pleadings. Given the highly developed record betioeecourt, neither partshould be surprised
by the court’s decision to convert Defendamisition to dismiss to a motion for summary
judgment, and neither party shoddd surprised by the court’s retance, at this late date, to
ignore years’ worth of discovery materials and amfts inquiry to the facial sufficiency of the
Intervenors’ Complaint.

Accordingly, the court converts Defendsiniotion to dismiss the intentional
discrimination claims against the City, May®loomberg, and Comrssioner Scoppetta into a
motion for summary judgment. Because therir@rors have moved for summary judgment on
the same claims, and because the disposititmothf motions will turn on common questions of
law and fact, the court addi®es the motions jointly in Sections V and VIl below.

D. The Intervenors’ Remaining Claims

Based on the disposition of Defendants’ de&sal motions, the Intervenors’ motion for
summary judgment is reduced to the followaigims: (1) disparateeaatment under Title VII
against the City only2) intentional discrimination und& 1981 and the Equal Protection
Clause; against the City only; (3) intentiodadcrimination under the State and City Human
Rights laws against the City; (4) intentionaaimination under federand state law against
Mayor Bloomberg and Commissian8coppetta, subject to a finding of qualified immunity; and
(5) disparate impact under state and local law,ratjétne City only. Theaurt considers each of

these claims in turn.
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. SUMMARY JUDGMENT STANDARD
“Summary judgment is appropriate whitre pleadings and admissible evidence
proffered to the district court shatlvat there is ‘no genuine issuetasany material fact and that

the moving party is entitled to a judgment asatter of law . . . .””_Major League Baseball

Props., Inc. v. Salvino, Inc542 F.3d 290, 309 (2d Cir. 2008) (quoting Fed. R. Civ. P. 56(c)).

“Material facts are those which ‘might affébe outcome of the suinder the governing law,’
and a dispute is ‘genuine’ if ‘the evidence is stit a reasonable jury aldl return a verdict for

the nonmoving party.””_Coppola v. Bear Stearns &,@89 F.3d 144, 148 (2d Cir. 2007)

(quoting_Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986)). Conclusory allegations or
denials are insufficient to create a genuineassumaterial fact. e R. Civ. P. 56(e)(2);
Anderson 277 U.S. at 256. Factual disputes that aedevant or immateriab the disposition

of a case cannot preclude a grant of summary judgmentLd8i@eev. Gorman306 F.3d 1271,

1282-83 (2d Cir. 2002).
In considering a motion for summary judgmehg court construeséhacts “in the light
most favorable to the nonmoving party,” and draws “all reasonable inferences in its favor.” SCR

Joint Venture L.P. v. Warshawsky59 F.3d 133, 137 (2d Cir. 2009). “[T]he moving party bears

the burden of demonstrating the absence of a gemsoe of material fact.”_Baisch v. Gallina

346 F.3d 366, 371-72 (2d Cir. 2003)tijoy Celotex Corp. v. Catre#77 U.S. 317, 323 (1986)).

In response, the nonmoving party “must do more than simply show that there is some

metaphysical doubt as to the material$act. .”” Jeffreys v. City of New Yorki26 F.3d 549,

554 (2d Cir. 2005) (quoting MatsushiteeE! Indus. Co. v. Zenith Radio Carg75 U.S. 574,

586 (1986)).
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IV. INTERVENORS’ TITLE VIl PA TTERN-OR-PRACTICE DISPARATE
TREATMENT CLAIM

A. Proving Pattern-or-Practice Disparate Treatment Claims

1. Standard of Proof

The Intervenors assert thaetlity’s use of the written examinations and rank-ordering
procedure to screen entry-level firefighters constitutes a pattern or practice of intentional
discrimination against black applicants. This “disparate treatment” claim differs significantly
from the “disparate impact” claim previously giited in this case. Whereas disparate impact
liability can be established byqwf that an employer’s policy Hainjustified adverse effects on
a protected group, a disparate treatment claim resjaidditional proof thahe challenged policy

was adopted with the intent to discriminatginst the protected group. Ricci v. DeStefd2®

S. Ct. 2658, 2672-73 (2009). In pattern-or-pra&ctisparate treatment cases, plaintiffs must
establish by a preponderancedlué evidence that the defendémdk the challenged action

“because of” its adverse effects on the pri@@class, Watson v. Fort Worth Bank & Tru&R7

U.S. 977, 985-986 (1988), and that such intentidiszrimination was the defendant’s “standard

operating procedure.”_Int'l Bhd. of Teamsters v. United Stat®% U.S. 324, 336 (1977).

2. Mode and Order of Proof

Courts recognize that lieect evidence of intentional dismination is hard to come by,”

Price Waterhouse v. Hopking90 U.S. 228, 271 (1989) (O’'Conndr,concurring), and that

plaintiffs will rarely be able to produce “‘eyewitness’ testimony as to the employer’s mental

processes.” USPS Bd. of Governors v. Aiket80 U.S. 711, 716 (1983). Accordingly, the
Supreme Court has devised a system of sigiividentiary burdens for Title VII disparate-
treatment claims that is “intended progressitelgharpen the inquiry into the elusive factual

guestion of intentional discriminationTexas Dept. of Cmty. Affairs v. Burdind50 U.S. 248,
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255 n.8 (1981); see alMuatson 487 U.S. at 986. The plaintiff bears “the initial burden of

offering evidence adequate to create an imiegdhat an employment decision was based on a

discriminatory criterion . . . .”_Teamster31 U.S. at 358; sedsoMcDonnell Douglas Corp. v.

Green 411 U.S. 792, 802 (1977). The burden theftssto the defendant to “provide a
nondiscriminatory explanation for the appahg discriminatoryresult.” Teamsterst31 U.S. at

360 n.46; sealsoMcDonnell Douglas411 U.S. at 802. This general back-and-forth framework

applies to both individualral pattern-or-practice suits. Teamsters431 U.S. at 358, 360.
A class-action pattern-or-practice suit is tyfhcdivided into “liability” and “remedial”

phases, as has been done in this tasreeid. at 360-62United States v. City of New York

2007 U.S. Dist. LEXIS 65668 (E.D.N.Y. Sept. 5, 2007).t# liability stage, the plaintiffs must

first make out a prima facie case of a policy, pattern, or practice of intentional discrimination

against the protected grotfh.Teamsters431 U.S. at 360; Cooper v. Federal Reserve B4Bik
U.S. 867, 876 n.9 (1984). At this stage, the piffsnare “not required to offer evidence that
each person [who] will ultimately seek relief sva victim of the employer’s discriminatory
policy. [Plaintiffs’] burden is to establishpgima facie case that such a policy existed.”
Teamsters431 U.S. at 360.

In order to meet this burden, plaintifigoically depend on two types of circumstantial

evidence: “(1) statisticavidence aimed at establishing thefendant’s past treatment of the

% The plaintiff in an individual disparate-treatment suit bears the additional burden, if the plaintiff wishes to
undertake it, of proving that the nondiscriminatory explanation offered by the defendant is in fact a pretext for
discriminatory motive._SelcDonnell Douglas411 U.S. at 804. This showing is not required in class-action
pattern-or-practice suits. Teamstet81 U.S. at 360; Robinson v. Metro-North Commuter RB7 F.3d 147, 158-
59 (2d Cir. 2001).

15 As the Second Circuit has noted, “[r]eferring to the first phase of a pattern-or-practice disparate treatment suit as
the ‘liability phase’ is something ofraisnomer because . . . the remedial pladse implicates gestions of liability,

albeit liability to each individual class member rather ttoatine class as a whole.” Robinson v. Metro-North
Commuter R.R.267 F.3d 147, 158 n.4 (2d Cir. 2001).

% The term “pattern or practice” is not a term of art, but is instead intended to denote “more than the mere
occurrence of isolated or ‘accidental’sporadic discriminatory acts,” Teamstef81 U.S. at 336 & 336 n.16.
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protected group, and (2) testimony from protecieds members detailirgpecific instances of

discrimination.” "Robinson. Metro-North Commuter R.R267 F.3d 147, 158 (2d Cir. 2001)

(internal quotation marks omitted). As the Sarpe Court has observed, statistical evidence of
workforce disparities is partitarly probative of widespreadtentional discrimination:

Statistics showing racial or ethnic imbalance are probative in [disparate-treatment
cases] because such imbalance iderofa telltale sign of purposeful
discrimination; absent explanation, it is ordinarily to be expected that
nondiscriminatory hiring practices will in tenresult in a work force more or less
representative of the racial andheit composition of the population in the
community from which employees are lireEvidence of long-lasting and gross
disparity between the cqguosition of a work force and that of the general
population thus may be significant . . . .

Teamsters431 U.S. at 340 n.20. Therefore, although aoedtevidence may be useful to bring
“the cold numbers conrcingly to life,” id. at 339, statistical evidencesufficient on its own to

establish a prima facie case. Robins2si7 F.3d at 158-59; Rossini v. Ogilvy & Mather, |nc.

798 F.2d 590, 604 (2d Cir. 1986).

If the plaintiffs make out a prima facie cadde burden then shifts to the employer to
defeat the prima facie showing @fpattern or practice by demtnaging that the [plaintiffs’]
proof is either inaccurater insignificant.” _Teamster<l31 U.S. at 360. The Second Circuit has
clarified the means by which a defentlaan meet this burden of production:

Three basic avenues of attack aspen to the defenda challenging the
plaintiff[s’] statistics, namely assault dhe source, accuracy, or probative force.
The defendant can present its own staaststimmary treatment of the protected
class and try to convince the fact findéhat these numbers present a more
accurate, complete, or relevant picture tkta plaintiffs’ statistical showing. Or
the defendant can present anecdotal ahdraton-statisticagvidence tending to
rebut the inference of discrimination. &prudent defendant will follow all three
routes if possible, presenting its owrrsien of the numbers game, attempting to
undermine the plaintiffs’ version with spific attacks on fte] validity of the
plaintiffs’ statistics, an@jarnering non-stestical evidentiay support as well.
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Robinson 276 F.3d at 159 (quoting 1 Arthur Larsetnal., Employment Discrimination §
9.03(2), at 9-23 to 9-24 (2d ed. 2001)). If tedendant either does not respond or fails to

sustain its burden, judgment mustdrgered for the plaintiffs. Burdind50 U.S. at 254.

If the defendant meets its burden of productitre trier of fact then must consider the
evidence introduced by both sides to determinethdr the plaintiffthyave established by a
preponderance of the evidence that the defendaaaiged in a pattern or practice of intentional
discrimination.” "Robinson276 F.3d at 159. Upon a finding that such a policy existed, “the
court may proceed to fashion class-wide injunctive relief.” Id.

If, as in this case, the pldiffis seek individual relief such as back pay or compensatory
recovery in addition to injunctive relief, theuwrt must conduct an additional “remedial” phase.
The proof at this phase (that égch individual’s entitlement to refj is also established using a
burden-shifting framework. By virtue ofdtadverse finding against the employer at the
“liability” stage, however, class plaintiffs “emtthis second phase with a presumption in their
favor ‘that any particular employment decisidaying the period in which the discriminatory
policy was in force, was made in pursuit of that policy.” (lguoting Teamstergl31 U.S. at
362). Thus, a class plaintiff at the remediabst “need only show that he or she suffered an
adverse employment decision and therefore wastential victim of the proved class-wide
discrimination. The burden of persuasion theaftsto the employer to demonstrate that the
individual was subjected to the adverse emplent decision for lawful reasons.” kt 159-60
(internal quotation marks omitted).

B. The Intervenors’ Prima Facie Case

As outlined above and detailed in the Qsgte Impact Opinion, the Intervenors have

presented sufficient undisputed sttal evidence to support a panfiacie case that the City had
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a pattern or practice of disgrinating against black applicant$he expert analyses that
Plaintiffs used to make out their disparate impact case establish that, from February 2001
through at least January 2008, the City engagéolinemployment practices — the use of Exams
7029 and 2043 on a pass/fail basis, and the rard-prdcessing of apghants on the basis of
their performance on the two examinations — taat statistically sigficant adverse effects on
black candidates. Sé&el. Op, 637 F. Supp. at 85-86, 89-92.
Plaintiffs’ analyses demonstrate that white pass rate of white candidates for Exam
7029 was 89.9%, the pass rate of black candidates was only 60.3%, a disparity equivalent to 33.9
standard deviations. ldt 88. The practical effect ofishdisparity, according to Plaintiffs’
experts, is that somewheretWween 457 and 519 black candidates who would not have failed the
examination but for the disparity weeéminated from consideration. IdAccording to one
expert’s calculations, 114 additial black firefighters would havseen appointed to the force
absent the disparity. Id-or Exam 2043, the pass rateswiite and black candidates were
97.2% and 85.4%, respectively, a disparity equivaie 21.8 units standard deviations. dd.
89. Plaintiffs’ experts estimated that, abgéetdisparity, between 150 and 165 black candidates
would have passed Exam 2043, and 30 additiomakidirefighters wouldhave been appointed
to the force._ld.The net effect of the City’s passlfexamination policy ighat between 607 and
684 black applicants who would not have failegl &xams but for the disparity were eliminated,
and 144 black firefighters were denied appointments they would have otherwise received.
With respect to the rank-ordering use of éixaminations, Plaintiffs’ experts determined
that, on average, black candidates who paEgac 7029 were ranked 630 places lower than
white candidates, a disparity equabté units standard deviations. &.90. As a result, 68 out

of 104 black candidates were appethto the force a total opproximately 20 years later than
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they would have been absent the disparity. Within the pool of applicants who passed Exam
2043, black candidates were ranked an averf§&4 places lower than white candidates,
amounting to a disparity of 9.6 standard deviationsati®1. As a practical matter, 44 out of 80
black candidates were appointed a total of axiprately 14 years later than they would have
been absent the disparity. I@The net effect of the City’s m&-ordering policy is that 112 black
applicants were denied approximately 34 yeaxw'th of wages and samity that they would
have received absent the policy’s disparate effects.

This statistical showing is plainly sufficieto establish a primiacie case of disparate
treatment. The Second Circuitsheonsistently recogned that statisticalisparities exceeding
two or three standard deviatiooan make out a prima facie case that an employer had a pattern

or practice of intentional discrimination. Sé&isome v. Port Auth. of N.Y. & N.J948 F.2d

1370, 1376 (2d Cir. 1991) (“Social scientists coesi finding of twostandard deviations

significant, meaning there is about one chan@ithat the explanationifa deviation could be
random and the deviation mustdecounted for by some factohet than chance. A finding of
two or three standard deviatiofme in 384 chance the result is random) is generally highly

probative of discriminatory treatment.”) (citation omitted); Ottaviani v. State University of New

York, 875 F.2d 365, 372 (2d Cir. 1989) (“It is certgitrue that a finding of two to three

standard deviations can be highly pribb&of discriminatory treatment”); sedsoHazelwood

School Dist. v. United State433 U.S. 299, 309 n.14 (1977) (“gealerule” in employment

discrimination cases with large samples is tldhe difference between the expected value and
the observed number is greater than two arelstandard deviations, then the hypothesis that
[employees] were hired without regard to raemuld be suspect”). The calculated standard

deviations in this case range from 6.5 to 3tfls, well in excess dfoth the Second Circuit’s
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benchmark and the statistical showings that festablished a prima facie case of pattern-or-

practice disparate treatment in similar cases. VBeght v. Stern450 F. Supp. 2d 335, 347-48

& 364 n.18 (S.D.N.Y. 2006) (disparities in “wagromotions” between minority and white
employees ranging from 4.2 to 5.3 standard dewna “demonstrate a tiarn or practice of

discrimination”); NAACP v.Town of East Haver892 F. Supp. 46, 48, 50 (D. Conn. 1995)

remanded on other grounds By F.3d 219 (2d Cir. 1995) (statistichsparity of 4 to 6 standard

deviations between number of blacks employetwn’s private sector and number of blacks

employed by city sufficient to establish prifieeie case of pattern-quractice discrimination);

Brown v. Nucor Corp.576 F.3d 149, 154, 156 & n.9 (4th G2009) (statistical disparity in
promotions between white and black employefe®.54 standard deviations sufficient to
establish prima facie case oftygan-or-practice discrimination).

Moreover, as described above in Secti@dnd below in Section V.B, the Intervenors
have supplemented their statistical showing wiktensive historical, anecdotal, and testimonial
evidence that intentional discrimination vtae City’s “standard operating procedure.”

Teamsters431 U.S. at 336. Together, Vulcan Socgi€&yardiansand this court’s Disparate

Impact Opinion demonstrate that the City’s usdis€riminatory testing procedures to select
uniformed service-members is a decades-abiblpm. The historical data amassed by the
Intervenors shows that blacks have been ctergly and drastically underrepresented in the
FDNY relative to their representation iretlity population; thablacks have been
underrepresented in the FDNY rel&ito their representation in the fire departments of other
large cities; and that blacks have been umgeesented in the FDNY relative to their
representation in New York’s other uniformed-sees agencies. The Citipes not dispute this

evidence.
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As developed below in Section V.B, theralso convincing evidence that the City, its
agencies, and relevant decisionmakers haea bevare that theDINY’s hiring procedures
discriminate against black applicants and haveetieless refused to take steps to remedy this
discrimination'” Over several years, the EEPCeatedly informed Commissioner Scoppetta
and his predecessor that the preliminary resulEsxain 7029 revealed a wide disparity between
the pass rates of white and blacgtitakers, and that this disparitiolated the 80% Rule. (Int.
56.1 11 75-76, 80-93.) Neither @missioner took corrective acti, despite a municipal law
requiring them to assess the discriminatory impétihe FDNY’s hiring pactices and to explore
viable alternatives._(Id]f 47, 52, 81-93.) When the EEPC sent a report documenting the
FDNY’s hiring disparities andompliance failures to Mayor Bloomberg, he responded that he
was satisfied with the FDNY’s efforts. (1§ 95-97, 100; Fraenkel MTD Decl. Ex. 3; Levy
Decl. Ex. Z.)

The Department of CitywidAdministrative Services (“DCAS”), which is the City
agency responsible for designing and administetine Exams, was also aware of the challenged
policies’ discriminatory impact. DCAS alyzed test-takerscores on Exam 7029 and
determined that setting the cutoff score at 84Ww06ld result in an 89.84% pass rate for whites,
but only a 61.19% pass rate for blacks. (@&l T 103.) Although DES officials lobbied
against the 84.705 cutoff score dodts discriminatory effecthe FDNY required DCAS to use
it. (Fraenkel SJ Decl. Ex. 9 (“Wachteep.”), at 74-75, 165-66, 177-78, 181-82.)

The Intervenors’ undisputedasistical and anecdotal evidence is powerful evidence that,
when it came to the City’s firgfhter hiring policiesintentional discrimination was the City’s

“standard operating procedure.” TeamstdBl U.S. at 336. Accordingly, the court finds that,

Y This evidence is analyzed in muclegter detail in Section V.B, below, ane ttourt incorporates that analysis by
reference here.
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as a matter of law, the Intervenors have established a prima facie case that the City had a pattern
or practice of disparate treatment.
C. The City’s Defense

1. Sufficiency of the Intervenors’ Proof

Because the Intervenors haatisfied their prima facie requirement, the City bears the
burden of “demonstrating that the [Intervenorsgqiris either inaccuta or insignificant” by
attacking its “source, accuraay, probative force.” _Robinsg267 F.3d at 159. In its opposition
papers and submissions, however, the City appedrave abjured this responsibility entirely.
The City has not offered a competing “statist&@ainmary treatment of the protected class,” has
not attempted to undermine the Intervenors’ stesisvith “specific attaks on [their] validity,”
and has garnered no “anecdotal [or] other nonstitzl evidence tending rebut the inference
of discrimination.” _1d.

Instead, the City attempts to circumvestburden of production &rely by arguing that
the Intervenors have not proved thiad City harbored aubjective intent to discriminate against
black applicants. In its oppositianemorandum, the City statestlithe only material issue”
with respect to the Intervenorsitle VII pattern-a-practice claim “is whether defendants acted
with an intent to discriminate,” and that the imtnors’ failure to producdirect evidence of the
relevant decisionmakers’ culpaliteental state is therefore fataltteeir claim. (Def. SJ Mem. 1,
5-9.) Perhaps believing thaiglargument is a self-proving atus, the City has chosen to

support it with a single peremptory paragraph in its brief and a two-page statement of facts
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concerning the Exams’ development and the FDNY's recruitment effo(8eeDef. SJ Mem.
2; Def. 56.1.)

As developed below in Section V, the Citgssertion that the Imteenors have failed to
adduce sufficient proof of intentional discrimirmatiis incorrect as a factual matter. Itis
unnecessary to recite that evidence heogjever, because the City’s basic argument
misapprehends the fundamental nature and steicff the Title VII disparate-impact inquiry,
and therefore fails as a matter of lawabut the Intervenors’ prima facie case.

The City is of course correct that, as a gahmatter, liability in a disparate-treatment
case “depends on whether the protected traiactually motivated themployer’s decision.”

Hazen Paper Co. v. Biggins07 U.S. 604, 610 (1993); see aoci, 129 S. Ct. at 2672-73.

Assuming the existence of damages and caumsdtie dispositive factual question at the ehd
any Title VII disparate-treatment inquirywhether or not the employer harbored a
discriminatory motive, and plaintiffs who fail persuade the factrider that the employer
possessed the requisite mental state will nedgsksse their claim. It does not follow,
however, that the plaintiffs in a Title VII caaee obligated to present “smoking-gun” proof of
intentional discrimination in ordeo obtain judgment. Direct pof of an employer’s state of
mind is “hard to come by,” Hopking90 U.S. at 271, and intentional discrimination may be
revealed through circumstaaltievidence alone. Sdeéken, 460 U.S. at 714 n.3 & 716. ltis for
this reason that the Supreme Court interposedithe VIl burden-shifting structure, which is
“intended progressively to sharpen the inquity ithe elusive factual question of intentional

discrimination.” Burdine450 U.S. at 255 n.8; sedésoDister v. Continental Group, In@59

18 Defendants’ Opposition Memorandum consists, in its&ytiof one argument reiterdtever nine double-spaced
pages. Despite its slightness, this memorandum is riddled with misspellings, elisions, and novel citation formats. It
is disappointing that, in the face of a carefully briefed and voluminously suppont@tus judgment motion that

could subject the City — and, ultimately, its taxpayers sutustantial monetary damages, the City has declined to
mount a similarly deft or vigorous defense.
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F.2d 1108, 1112 (2d Cir. 1988) (“The allocatiorbafdens and imposition of presumptions in
Title VII . . . cases recognizes the reality thaiedi evidence of discrimination is difficult to find
precisely because its practitioneeiberately try to hide it.”).

In order to effectuate its evidentiary purppthe Title VII burden-shifting framework
prescribes a mandatory mode andewsrof proof. Any departure from this framework is fatal to a
party’s claim or defense, and neither partymeoceed to the ultimate factual question of

discriminatory intent until it has satisfied itssggned burden.__St. MasyHonor Ctr. v. Hicks

509 U.S. 502, 506-507, 509-10 & n.3 (1993); Robing&7 F.3d at 159. Thus, for example, the
plaintiffs in a pattern-or-praicie case may not create a jurgus simply by adducing some shred
of undisputed factual evidence suggestive s€dmination; they must introduce sufficient
statistical and anecdotal eviderioeestablish a prima facie casediscrimination, as defined by
case law._Robinsg267 F.3d at 158. The establishmehthe prima facie case creates a
mandatory presumption that the employer ufléiy discriminated against the employees.
Hicks, 509 U.S. at 506. This “presumption” is tbfare more than just an inference or a
threshold showing; it is a prexdite finding that obligates the employer to come forward with an
explanation or contrg proof. Teamsterst31 U.S. at 361; Hick$09 U.S. at 506. If the
employer fails to respond to plaintiffs’ prima facie €aar if it fails to cary its burden to dispel
the prima facie case, then the court “miured the existence of theresumed fact of unlawful
discrimination and mustherefore, render a verdictr the plaintiff.” Hicks 509 U.S. at 509-10
n.3 (emphasis in original); sedésoBurding 450 U.S. at 254 (“[I]f the eployer is silent in the
face of the presumption, the court must enternuelgt for the plaintiff because no issue of fact

remains in the case”); Teamste481 U.S. at 361.
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What is important to note that in either case, althougtethltimate question as to the
employer’s state of mind is technically left esolved — since the fact-finder has not found by a
preponderance of the evidence that the emplagted with discriminatory purpose — the
employer’s failure to discharge the obligatiomgposed on it by the buea-shifting framework
mandates a finding of unlawful discrimination. &i.506. It is onlyoy introducing evidence
which, taken as true, would permit the conclusiat the plaintiffs’ proof “is either inaccurate
or insignificant,” Teamstergt31 U.S. at 36, that the defendant may force the fact-finder to
proceed to the ultimate question of whetherlantiffs have established by a preponderance of
the evidence that the employegaged in a pattern or practiogintentional discrimination.
Robinson 267 F.3d at 159. The reason for this rulelagious: if defendants were allowed to
sustain or circumvent their burden of produetiny invoking the ultimate issue of intent, the
burden-shifting structure would become a nullity. The operation of the rule is unexceptional: the
burden-shifting framework “is a proceduddvice, designed . . . totablish an order and proof
of production,” and, like other pcedural rules, subjects mmmpliant parties to default
regardless of the objective merit of their claims or defelséticks, 509 U.S. at 522 (emphasis
in original); see alsal. at 510 n.3 (“It is this practical coercion which causes the . . .
presumption to function as a means of armagghe presentation efvidence”) (internal
guotation marks omitted).

The City’s appeal to what it believesais absence of direct evidence of intentional

discrimination is therefore unavailing. Becatise Intervenors have established their prima

19 As Justice Scalia noted in a slightly different context in Hitkse books are full oprocedural rules” that

require parties to either respond in a particular mannieser “A defendant who fail® answer a complaint will,

on motion, suffer a default judgment . . .. A defenddmise answer fails to contasitical averments in the

complaint will, on motion, suffer a judgment on the pleadings . ... And a defendant who fails to submit affidavits
creating a genuine issue of fact in response to a motiufomary judgment will suffer a dismissal . . . .” 509

U.S. at 522.
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facie case, the City’s obligation is to come fard/with specific evidese attacking the source,
accuracy, or probative force of the Intervenatatistical and anecdotal evidence. Robinson
267 F.3d at 159. At this stagack of direct proof regardinipe employer’s mental state is
simply immaterial to the quesn of whether the City canbeat the presumption of unlawful
discrimination created by thetgrvenors’ prina facie showing.

2. TheCity's Evidence

The City does not attempt to meet or undaathe Intervenors’ statistical evidence, and
instead offers a brief statement concerrilrgydevelopment of the Exams and the FDNY’s
efforts to recruit black firefighterd. (Def. 56.1.) This failure ahe is sufficient to mandate
entry of judgment for the Intervenors, since thekayer’s responsibility at ik stage is to attack
the sufficiency or force of the plaintiffs’ procdther than construct a competing account of its
behavior._Sed@eamsters431 U.S. at 360 (employer’s burdsrto “defeat the prima facie
showing of a pattern or practice dgmonstrating that the [plaintiffs’] proof is either inaccurate

or insignificant) (emphasis added); Robinsad267 F.3d at 159. Nonethefg this court believes

that it would serve the interests of complets=nand finality to assess the City’s factual
submission and its probative value in reimgt the Intervenors’ prima facie case.

The City offers three statements derived from the testimony and affidavits of “[t]he
individuals who were prinpially responsible for devehing Examinations 7029 and 2043,”
Matthew Morrongiello and Albertdohnston. (Def. 56.1 { 1.) ThéyCstates that Morrongiello
and Johnston (1) “attempted to develop the exatian in accord with what they believed were

appropriate and acceptable test developmerttadst; (2) “did not, prior to developing the

20 Although this document is captioned “Defendants’ StatemieDisputed Material Factsit is clearly intended to
be a statement of additionaldisputed facts pursuant to Local Rulelh&&nd the court tresmit as such. _(See
Docket Entry # 365.)
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Examinations consult with couglsor review the Guardiargecision”; and (3) “did not intend to
discriminate against any protected group.” {Ifi.1-3.) As a means of sustaining the City’s
burden of production, this testimonypatently inadequate. Theagments concerning the test-
makers’ state of mind during the developmeiaicess are precisely tiype of conclusory
denials of key fact elements that the Supreme Court has considered insufficient to create a
genuine issue of nberial fact,_seénderson277 U.S. at 256, and at any rate are inapposite
because they go to the ultimate question of disoatory intent rather than to the City’s
intermediate obligation to rebtlie prima facie case. Whatever the City hopes to accomplish by
revealing that the Exams’ desegs failed to consult relevanttaorities about ta legality of
their actions, meanwhile, it canrm to demonstrate that thadrvenors’ proof is weak.

More importantly, however, Morrongielland Johnston’s testimony does not bear
directly on the Intervenors’ claims. The Intenors are not challengingetlexistence or utility
of the exams per se; they araltbnging the City’s policy opractice of using the exams as
pass/fail and rank-ordering deviceSor purposes of the Intervenors’ claim, then, it does not
matter whether the City requires firefighter calades to take a written exam, complete the
Sunday crossword puzzle, or navigate a hedgeemwvhat matters is (1) whether the City has
policies of screening and rankiagplicants based on how welkthperform the required task,
(2) what effect those policies have on blacklegants, and (3) why the City decided to adopt
those policies. Thus, the subjeetimotives of the people who desigribd Exams are only
circumstantially relevant to the questiof whether the City’s decision to use Exams as
screening and ranking devices vaiscriminatory. On the othérand, a showing that the Exams

were_constructed properythat is, that they test for relentgob skills and pperly differentiate

between better and worse candidates — woulddigyhielevant to the City’s defense because it
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would support an inference that the City’s atintent in enforcing the pass/fail and rank-
ordering policies was to selecetbest candidates, and that bhervenors’ prima facie showing
of disparate impact is merellge unfortunate by-product of a legitimate, neutral policy. The
City’s previous attempt at suclshowing was inadequate, however, Bele Op, 637 F. Supp.
2d at 100-31, and to the extent that the Cayld raise a business-necessity defense here, that
defense is affirmatively undercut by the desighadsnission that they did not consult the very
sources that could have shown them howdsign a job-related examination. Glardians
630 F.2d at 100-106.

The City also submits evidence demonstigathat “[t]he current administration has
devoted increased manpower, funds, spendingomslion advertising, ahelping to develop
the FDNY High School, in an effort to reach eoiblack communities and increase the number
of blacks taking the entry level examination."efD56.1 { 4.) While laudable, these facts do not
raise any doubts about the Intergesi proof. The issue in thsase is not whether the City
recruited enough black alpgants, but whether thecreening and ranking predure that the City
applied to those applicants waially discriminatory. The bervenors have made out a prima
facie case that the City used the exams to disaataiagainst black applicants — in other words,
that the exams illegally harmed black test-takers. If more blacks were taking the exam as a result
of the City’s recruitment efforts, then morexbks were being illegallgarmed, and the City’s
evidence is relevant only to the scope of the Ipjoot its source. If, on the other hand, the City
is only referring to recruitment efforts that were instituted after the challenged policies were
discontinued — that is, after the City stoppeithgigExams 7049 and 2043 as hiring devices — then
those efforts bear no relation to the City’s metin enacting and enforcing those policies. Cf.

Teamsters431 U.S. at 341-342 (an employer’s “latbianges in its hiring and promotion
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policies could be of little comfoto the victims of the earlier . . . discrimination, and could not
erase its previous illegal conduct or its obligatomfford relief to those who suffered because
of it.”).

The City also asserts that “the defemidahave increased the frequency of the
examination for promotion to firefighter whichadvs on larger [sic] minority pool of EMTs and
paramedics.” (Def. 56.1 1 5.) This fact is simylarrelevant to the Cit\s burden of proof. The
promotion exams for EMTs and paramedics are nigsat in this case, nor have they ever been.
And for the reasons just stated, any invocatiothefCity’s attempts to increase the number of
minority test-takers is purely anodyne.

Based on the foregoing, it is clear that theneoigienuine issue as to any material fact
relating to the Intervenors’ disparate-treatmeatnal The Intervenors have established a prima
facie case that the Cisyuse of Exams 7029 and 2043 to screen and rank candidates for the
position of entry-level firefighter constitutes atean or practice of intentional discrimination
against black candidates. Thiy(has failed to present evidence from which a reasonable trier
of fact could conclude thatehntervenors’ proof is “inaccut@or insignificant,” Teamsterg31
U.S. at 36. Accordingly, the Intervenors arettedito judgment as a matter of law, and their
motion for summary judgment against the Citytoair Title VII dispaate-treatment claim is
GRANTED.

V. INTERVENORS’ FEDERAL INTEN TIONAL-DISCRIMINATION CLAIMS
AGAINST THE CITY OF NEW YORK

A. Proving Section 1981 and Equal Protection Claims

1. Standaraf Proof

The Intervenors assert thae City’s pass/fail and ranidering policies discriminate

against black applicants in vailon of 42 U.S.C. § 1981 and tRgual Protection Clause of the
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Fourteenth AmendmeAt. As with the Intervenors’ Title VII disparate-treatment claim, these
claims require the Intervenors to prove yraponderance of the evidence that the City’s
policies adversely affected black applicants, tad the City enforced or reaffirmed these
policies “at least in part” ith the intent to discriminate against black applicdhtSeePers.

Adm’r of Mass. v. Feeney42 U.S. 256, 279 (1979) (Equal Protection Clause); General Bldg.

Contractors Ass’'n v. Pa458 U.S. 375, 391 (1982) (§ 1981).

2. Mode and Order of Proof for § 1981 Claims

The Supreme Court has expressly held émaployment-discrimination claims under 8
1981 are governed by the same scheme of @®aditle VII disparate-treatment claims.

Patterson v. McLean Credit Uniof91 U.S. 164, 186 (1989). Thigants are subject to the

same system of mandatory presumptiamd shifting burdens, and must make the same
evidentiary showings in order to esliab or rebut a prima facie case. &.186-88. Class-
action employment discriminationatins under 8 1981 follow the Teamsteradel, with its
bifurcated “liability” and “remedial” phaseand corresponding burden structures. See

Attenborough v. Constr. & Gen. Bldg. Laborers’ Local Z009 U.S. Dist. LEXIS 91104, 40-41

L Section 16 of the Civil Rights Act of 187@dified at 42 U.S.C. § 1981, provides, iradig, that “[a]ll persons

within the jurisdiction of the United States shall havethme right in every Stad@d Territory to make and

enforce contracts .. ..” 42 U.S&1981(a). Although the statutert'is face relates primarily to racial
discrimination in the making and enfement of contracts,” tfeupreme Court has heldatti'§ 1981 affords a

federal remedy against discrimination in private employment on the basis of race.” Johnson v. Railway Express
Agency, Inc, 421 U.S. 454, 460 (1975).

22 The Intervenors’ equal protection claim is brought udd@t.S.C. § 1983. In order to hold a municipality liable
under 8§ 1981 or § 1983, “the plaintiff is required to show that the challenged actsenfermed pursuant to a
municipal policy or custom.”_Patterson v. County of One8¥%b F.3d 206, 226 (2d Cir. 2004); see generally

Monell v. Dep't of Social Servs436 U.S. 658, 690-91 (1978). The City does not dispute that it had a policy or
custom of using the firefighter entrance exams as pass/fail and rank-ordering devices, nor casldntdidputed

that the exams were administered on a pass/fail basis, using a fixed passing score, to each of thausarglsfdho
applicants who took them. SBel. Op, 637 F. Supp. 2d &4-86. It is also undisputed that each of the tens of
thousands of applicants who passed the exams were ranked according to a uniform formula based in part on thei
exam score, IdThus, the only question this court needs to answer in order to determine the City’s liability is
whether those two policies violated § 1981 and the Equal Protection Clause.
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& n.5 (S.D.N.Y. Sept. 29, 2009); Lowew Circuit City Stores, In¢158 F.3d 742, 759 n.6 (4th

Cir. 1998); Payne v. Travenol Laboratories, 1603 F.2d 798, 818 (5th Cir. 1982).

3. Mode and Order of Proof for Equal Protection Claims

The Supreme Court has suggested, without &tirfyg that it is appropriate to use the
Title VII framework to prove the existence a@iscriminatory purposander the Equal Protection

Clause._Washington v. Dayithe seminal case announcing the “discriminatory purpose”

requirement, involved facts similar to thoseehe426 U.S. 229 (1976)A class of black

plaintiffs brought suit againstehDistrict of Columbia, claiming that the Police Department’s
written examination violated the equal protectcomponent of the Fifth Amendment because
the exam was not job-related and excluded aajmptionately high number of black applicants.
Id. at 232-35. Although the Court ruled against tteenpiffs because they had failed to establish
that the exam was administenedh discriminatory intent, idat 239-48, it indicated that
evidence of disproportionate pact could establish a prinfi@cie case of intentional
discrimination, and that, “[w]ith a prima facie eamade out, the burden of proof shifts to the
State to rebut the presumption of unconstituti@eéion by showing that permissible racially
neutral selection criteria amqutocedures have produced thenochromatic result.”_Icat 241

(quotations omitted); see alfeeney442 U.S. at 284 (Marshall, J. dissenting). Whether

holding or dictum, this approach to ascelitagndiscriminatory purpose was not adopted in

subsequent opinions; nor, however svitaconsidered and rejected. Qaéngton Heights 429

U.S. at 269; Feeney4?2 U.S. at 275-77, 284. In fact, in its most recent pronouncement on the

matter, the Supreme Court assumed @ase construing the McDonnell-Dougteseduction

burdens, that the Title VII framework “is fullypplicable to racial-discrimination-in-employment

claims under 42 U.S.C. § 1983.” Hick9 U.S. at 506 n.1. To support this assumption, the

42



Court cited its opinion in Pattersomwhich held that the Title M framework applies to claims

under § 1981, 1d.

What the Supreme Court has suggested bygpathe Second Circuit has resolved by

decree._Se8orlucco v. New York City Police Dep'888 F.2d 4, 7 (2d Cir. 1989). The law in

this circuit is clear: “[T]he aalytical framework of a workplace equal protection claims parallels

that of a discrimination claim und@itle VII,” Cunningham v. N.Y. State DQOL326 Fed. Appx.

617, 620 (2d Cir. 2009) (unpublished opinion), and wleeTitle VII claim is paired with an

equal protection claim, “the two muststieor fall together.”Feingold v. New York366 F.3d

138, 159 (2d Cir. 2004) (holding thalaintiff’'s submission of dticient evidence to establish
elements of a Title VII claim necessarily dafed defendant’s motidar summary judgment on

plaintiff’'s equal protection claim); see alBe@moret v. Zegarelld51 F.3d 140, 149, 151 (2d Cir.

2006), overruled in part on other grounBsirlington Northern an@anta Fe Ry. Co. v. White

548 U.S. 53 (2006). Although it does not appeardhgtof the courts in this Circuit have
specifically considered whether the Teamstemework applies to aks-action equal protection

claims — as distinguished from the kttquestion of whether the McDonnell-Douglas

framework applies to individual equal profectclaims — nothing in the Second Circuit’s

jurisprudence suggests thhe coextension is limited fadividual claims._Sednnis v. County

of Westchesterl36 F.3d 239, 245 (2d Cir. 1998) (“Inayzing whether conduct was unlawfully
discriminatory for purposes of § 1983, we berrhie burden-shifting framework of Title VII

claims.”); Jemmott v. Coughljr85 F.3d 61, 67 (2d Cir. 1996) (obgeg that “Title VIl law . . .

is utilized by courts considering § 1983 EquaitBction claims” and th&several circuits have
held that, when § 1983 is used as a parallel dgméth Title VII in a discrimination suit . . . the

elements of the substantive cause of actiertla same under both stt#s.”); Patterson v.
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County of Oneida375 F.3d 206, 225 (2d Cir. 2004) (“Most of the core substantive standards

that apply to claims of discriminatory conductiolation of Title VIl are also applicable to
claims of discrimination in employent in violation of § 1981 dhe Equal Protection Clause . . .
). These cases strongly suggest that the Teansstikesne of proof applies to class-action
pattern-or-practice employmediscrimination claims under the Equal Protection Clause.

Applying the same analytical frameworkloth types of claims makes sense as a matter
of logic, jurisprudence, and expedience. Bbithe VIl and the Equal Protection Clause are
meant to eradicate the same discrete andgeus harm: intentional discrimination against
individuals on the basis of their meetbhip in a protected class. Sesmamsters431 U.S. at 335
n.16; Davis 426 U.S. at 239. The adjudication aflaim under either provision therefore
requires a searching inquiry, by means of the &eailable proof, into “the elusive factual
guestion of intentional discrimination.” Burdirg50 U.S. at 255 n.8.

The Title VII burden-shifting structure was created to serve this very purpose: it is “a
carefully designed framework of proof to detergjim the context of disparate treatment, the
ultimate issue whether the defendant intentionally discriminated against the plaintiff.” Patterson
491 U.S. at 186. It accomplishes this purpos@&hbgtioning as a “sensible, orderly way to

evaluate the evidence in light common experience as it bean the critical question of

discrimination.” _Furnco Constr. Corp. v. Wate488 U.S. 567, 577 (1978). Thus, under
Teamstersa prima facie showing of statisticalignificant hiring déparities creates a
presumption of discrimination “because suclatance is often a tedite sign of purposeful
discrimination; absent explanatidahis ordinarily to be expeetl that nondiscriminatory hiring
practices will in time result in a work force naoor less representatioéthe racial and ethnic

composition of the population in the communityrfr which employees are hired.” Teamsters
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431 U.S. at 340 n.20. Courts presume that thetlaat£ause these disparities, “if otherwise
unexplained, are more likely than not based enctimsideration of impermissible factors. And
we are willing to presume this largely becawseknow from our experience that more often
than not people do not act in a totally &idny manner, withoudny underlying reasons,

especially in a business settihdcurncqg 438 U.S. at 577 (emphasis added).

The employer’s responsibility to rebut thenpa facie case by offering contrary proof or
a legitimate explanation for the disparity is grded in similar practical considerations. Given
the existence of the prima facie case, the eygls failure to carry its burden is highly
probative of intentional discrimination because, “when all legitimate reasons for rejecting an
applicant have been eliminatad possible reasons for the eaydr’s actions, it is more likely
than not the employer, who we generally assants only with some reason, based his decision
on an impermissible consiagdion such as race.” _IdThus, regardless of whether the Title VII
burden-shifting structure is apprgte for equal protection clainis other areas, it is uniquely
well-suited to adjudicating such claimstie employment-discrimination contéxt.

Accordingly, this court believes it &ppropriate to apply the Teamst&sbinsonsystem of

mandatory presumptions and shifting burdens obpto the Intervenors’ equal protection claim
in order to determine whether the City ackath discriminatory purpose in enforcing or

reaffirming the pass/fadnd rank-ordering policies.

% There are, of course, salient differences between the flaiction created by Title VIl and § 1983. To mention

a few obvious examples, § 1983 plaintiffs do not need to exhaust administrative remedies prior to bitnging su
individuals are subject to suit und&0983; and § 1983 doest place a cap on awards for emotional distress
damages. By the same token, Title VII claimants may bring suit against private employers in addition to
government employers, and Title VIl “offers assistancewestigation, conciliation, cosel, [and] waiver of court
costs.” Johnsgm21 U.S. at 460. These practical differences do not mitigate the value or applicability of the Title
VII framework to employment-discrimination claims under § 1983. Any objection on thatdjis at any rate
foreclosed by the Supren@ourt’s decision in Patterspwhich applied the Title Viframework to § 1981 claims,
despite similar differences in the tstatutes’ scope and structure. 86& U.S. 164; JohnspA21 U.S. at 460.
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Where, as here, the plaintiffs in an elquatection case challengefacially neutral
policy on the grounds that it was adopted or reatd for an invidious purpose, a finding that
the defendant acted at least in part out @disariminatory motive daenot end the inquiry.
Rather, such proof shifts the burden to the government to prove by a preponderance of the
evidence that “the same decision would heagilted even had the impermissible purpose not

been considered.”_Arlington Heigh#?9 U.S. at 270-71 & n.21lifmg Mt. Healthy School

District v. Doyle 429 U.S. 274 (1977)). This requiremengas the structures of proof for the

Intervenors’ Title VII and equal protecti@taims by creating analogous “liability” and

“remedial”’ phases. As under Teamstansl Robinsonthe Intervenors must use a burden-

shifting framework to prove that the City engdge a policy of intentional discrimination, at
which the point the burden will shift to the Cttydemonstrate that any individual class member
was not hired for legitimate reasoffs.

As noted above, where a single course of action is claimed to violate both Title VII and
the Equal Protection Clause, the two clafmsist stand or faltogether.” _Feingold366 F.3d at
159. This court’s entry of judgmeon the IntervenorsTitle VII pattern-a-practice claim is

therefore presumptively disposiwf the Intervenors’ equal peattion claim. Nonetheless, it

%4 The equal protection burden-shifting requirement announced in Arlington Hisidfstsed on a structure laid out

in Mt. Healthy SeeArlington Heights 429 U.S. at 271 n.21. In Mt. Healtlthe Supreme Court held that if a
government employee proves that she was fired or demoted based on her constitutionally pretatiethsp

burden shifts to the government to prove by a prepanderof the evidence that it would have taken the same
action even if the speech had never occurred. Mt. Hed#$/U.S. at 287. Although the language of Arlington
Heightssuggests that the specific actioattthe government must defend isdé&ision to adopt or reaffirm the
challenged policies — here, the pass/fail and rank-ordering policies — that formalist approach makes little sense in the
context of a class-action employmentedisiination case where the essence afniffs’ claim is that they were
harmed by the ineluctable consequerdfethat policy — in this case, their exclusion from the applicant pool or their
placement near the bottom og&thiring list. _‘Mt. Healthysuggests that, at least in the employment-discrimination
context, the defendant’s burden is to demonstrate that the employee would have suffaptkthdverse
employment action absent the purposeful discrimination. This approach aligns the equal proteaisarkavith

the Title VII framework: under Teamstewad_Robinsononce the plaintiffs have shown that the polgy
discriminatory at the “liability” stage, the employer’s burden at the “remedial” stage is not to demonstrate that it
would have adopted the policy anyway, but to demonstrate that each individual plantdfhave suffered the
identical_adverse employment actieven in the absence of the policy. Feamsters431 U.S. at 362-63;

Robinson 276 F.3d at 159-60.
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would be imprudent to pass lightly over a 140ryeld corpus of jurisprudence whose “clear and
central purpose” is “to eliminate all official stedources of invidious c&l discrimination.”

Loving v. Virginia 388 U.S. 1, 10 (1967). Accordinglyjgltourt proceeds to analyze the

merits of the Intervenors’ prima facie case #mCity’s defense indiht of the particular
requirements of the Equal Protection Clause. @&halysis applies equaltg the Intervenors’ §

1981 claim._Gratz v. Bollingeb39 U.S. 244, 276 n.23 (2003).

B. The Intervenors’ Prima Facie Case
In order to establish that an employer aetét discriminatory purpas, the plaintiffs in
an equal protection case must rely on “such cistantial and direct evidence of intent as may

be available.”_Arlington Height<l29 U.S. at 266. “The inquiry gactical. What a legislature

or any official entity is ‘up to’ may be plaindm the results its actions achieve, or the results
they avoid. Often it is made clear from what haen called, in a differecbntext, ‘the give and
take of the sitation.” Feeney442 U.S. at 279 n.24 (citation omitted).

The Supreme Court has identified certain tygesources of evidence as particularly
probative of discriminatory intent:

The impact of the official action — whethié bears more heavily on one race than
another — may provide an puartant starting point. Sometimes a clear pattern,
unexplainable on grounds other than race, emerges from the effect of the state
action even when the governing legigla appears neutral on its face. The
historical background of the decision is amédentiary source, particularly if it
reveals a series of official actionském for invidious purposes. The specific
sequence of events leading up to thalleimged decision also may shed some
light on the decisionmaker’s purposes.

Arlington Heights 429 U.S. at 266-67 (internal quotatiomsl @itations omitted). The court uses

this guidance as a rough framework for its analgsthe Intervenorgdrima facie case of

intentional discrimination undé¢he Equal Protection Clause.
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1. Disparate-Impadvidence

At the risk of belaboring the evidenceisitclear that the Intervenors have submitted
convincing proof that the City’gass/fail and rank-ordering lpoes had a statistically and
practically significant adverse effect on blaclplgants. The differences in pass rates and
average ranking far exceed theetthold of two standard deviatis, and the net effect of these
policies is that between 607 and 684 black applicants who wotilldave failed the exams but
for the disparity were eliminated; 144 black fighters were denied appointments they would
have otherwise received; and 112 black applicants were denied approximately 34 years’ worth of
wages and seniority that they wdllave received absent the polegisparate effects. D.l. Op.

at 85-92. Such evidence is “important ende of purposeful exesion,” Rogers v. Lodget58

U.S. 613, 624 (1982), and, as noted above, is sufficiats own right tcestablish a prima facie

case of intentional dcrimination. Robinsar?67 F.3d at 158-59; RossiTi98 F.2d at 604.

This statistical showing is more than merely circumstantial evidence of discriminatory
purpose: it is direct evidence that the City wdeawely indifferent to the interests of black
applicants. The statistics make clear thaleast with respect to the pass/fail use of Exam 7029,
the City imposed a burden orabk applicants that it wodilnot have imposed on white
applicants. For Exam 7029, “the cutoff scoreswsased merely on the number of entry-level
firefighter job openings expectéy the FDNY,” meaning that the {@ichose as many applicants
as the FDNY anticipated would beaessary to fill its ranks, andett set the cutoff score so that
the remaining applicants failed. D.l. 0§87 F. Supp. 2d at 124. This cutoff score therefore
bore no relation to firefigier ability. Id.at 124-25.

12,915 white applicants took Exam 7028d 11,613 passed, a pass rate of 89.9%.

(Siskin Aff. Table 1.) 1,749 black applicants took the exam, and 1,054 passed, a pass rate of
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60.26%% (Id.) Had white test takers failed the exanthat same rate as black test takers, only
7,783 white applicants would have passed. rélsalt would have been a deficit of 3,830
firefighters, leaving the FDNY uthéde to replenish or expand its ranks. Presumably, in that
situation the City would haveueered the cutoff score to increabe number of firefighters; the
vital point is that in the instasituation it did not lower the cufcscore to increase the number
of blacks. In other words, the City enfora@donsequence against black applicants — the
elimination of 39.74% of test-taks — that it would not, and cauhot, have enforced against
whites. The City’s willingness to treat blagbpdicants differently — to tolerate adverse
outcomes against one race that it would noréadéeagainst anotheris; if not the textbook
definition of discriminatory intenits nearly indistinguishable synonym.

2. Comparativé&vidence

The disparate impact of the City’s hiripglicies is reflected ithe FDNY’s racial
composition. When this litigation commence®Db07, blacks constituted 3.4% of the firefighter
force. (Int. 56.1 § 15.) During the peria@06-2008, blacks constituted 25.1% of the City
population?® As stated above, this disparityhighly probative of dicrimination because,
“absent explanation, it is ordinigrto be expected that nondigminatory hiring practices will in
time result in a work force more or less repregergaf the racial and ethnic composition of the
population in the community from which employees are hired.” Teamd&tdJ.S. at 340

n.20.

% Although DCAS informed the FDNY of this disparityetRDNY refused to alter theutoff score. (Wachter Dep.
at 74-75, 165-66, 177-78, 181-82.)

% SeeU.S. Census Bureau, New York City, New York ACS Demographic and Housing Estimates: 2006-2008,
available ahttp://factfinder.census.gov/servieBPTable? _bm=y&-geo id=16000US3651000&-
gr_name=ACS_2008_3YR_GO00_DP3YR5&-ds_name=ACS 2008 _3YR_GO00_&- lang=en&-_sse=on.
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The magnitude of this disparity stands in neatkcontrast to the situation in the nation’s
other large cities. Ademonstrated in Table 1, above, the edterhich blacks are represented in
the FDNY relative to their propaan in the City population is fiveémes lower than that of any
other municipal fire department the nation’s nine largest citié5.The Intervenors’ evidence
also establishes thatel*DNY has a far lower proportion ofduk firefighters than the City’s
other uniformed service agencies, and Waite the proportion of blacks in the NYPD has
increased over the past decade, the proportitaack firefighters has actually decreased. See
Table 2, supra

These statistics serve two important functionghis case. The national data refute any
assumption, conscious or otherwise, that thetdediblack firefighters in the FDNY is a matter
of broad-based cultural preferences or dislikéisat, as a general matter, whites are simply
“more interested” in becoming filighters. In large cities othénan New York, blacks seek and
obtain employment as firefighteirs rough proportion to their preace in the local population.
Therefore, to the extent the racial composition of the FDNréflects a tradition of cultural
conformity or social self-selection, that tragin is strictly localand its conventions are
powerful enough to distort the hiring outcomes thatild ordinarily be expected in the absence
of discrimination._CfTeamsters431 U.S. at 340 n.20. The City-agency data eliminate any
possible explanation based on local idiosyncraByr example, that blacks in New York have
historically avoided the uniformeskrvices, or that some extrinsic condition differentiates the
City’s black population from that afther large citieslf the absence of btks in the FDNY is

the product of deep-seated so@al historical forces that are beyond the simple powers of a

?’Table 1 does not include information about Phoenix, Arizona.s@wen.10.
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City agency to remedy, then those same fodoesot seem to be at work on the NYPD, the
Correction Department, the Sanitation Depemt, or their respective applicant pools.

3. HistoricalBackground

The history of the City’s efforts to remedyg discriminatory firéighter hiring policies
can be summarized as follows: 34 years trimsigence and deliberate indifference, bookended
by identical judicial declarations thattiCity’s hiring policies are illegal.

In 1973, Judge Edward Weinfeld held that the City’s practice of using non-validated
written examinations to screen and rank peasive firefighters was illegal because it had
statistically and practically significant adveedéects on black applicangd was not justified

by legitimate business necessities. Bakan Society360 F. Supp. at 1265. In 2009, this court

held that the City’s practice of using non-dalied written examinations to screen and rank
prospective firefighters was illeghécause it had statisticallpdpractically significant adverse
effects on black applicants and was not jiesdiby legitimate business necessities. B¢eOp,
637 F. Supp. 2d 77. In the interim, the City egcthrough six mayoral atnistrations and ten
fire commissioner&® The percentage of black firefighsein the FDNY, meanwhile, held steady
at around 3%. (Int. 56.1 1 8.) In 2001, the FDINA almost half as many black firefighters as
it did in 1965, one year after the passage of Title VII. {I&3.)

The City contends that this stark historyriglevant to the Intervenors’ discrimination
claim, and that “the only material issue” is whatthe Intervenors can affirmatively demonstrate
that all present-day decisionmakers or actore-City does not state which decisionmakers or

actors — were motivated by a specific desire tonhialack applicants. (Def. SJ Mem. 1, 5-9.)

28 SeeFElected Mayors of New York City, available at
http://www.nyc.gov/html/nyc100/html/classroom/hist_info/raesthtml (last visited Jan. 8, 2010); List of New
York City Fire Commissioners, availablehdtp://en.wikipedia.org/wiki/New_York City Fire_Commissioner (last
visited Jan. 8, 2010).
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The court rejects this contentiand its underlying rationale as caary to both law and logic.
As explained above, the City’s appeal to the wdtierfact question of subjective intent misstates
the Intervenors’ burden at the prima facie stagkia insufficient to cayrthe City’s burden at
the rebuttal stage. SsapraSection IV.C.1. As a matter afilsstantive equal protection law, the
notion that the history of the Cigstreatment of black firefighteapplicants is irrelevant to an

inquiry into present states ofind is simply incorrect. Se&rlington Heights 429 U.S. at 267.

The sequence of events in this case Adirig of illegal discrimination, followed by an

injunction against the discriminatory conduct|deed by a return to the proscribed conduct
upon the lapse of the injunction — brings therveaors’ claim squarely within the Supreme
Court’s precedents. “Evidence lastorical discrimination is relewh to drawing an inference of
purposeful discrimination, particularly in cases where the evidence shows that discriminatory
practices were commonly utilized, that they&vabandoned when enjoined by courts or made
illegal by civil rights legislatin, and that they were repladeyg laws and practices which,

though neutral on their face, servanaintain the status quo.” Roged$8 U.S. at 625.

Any discussion of the histaal record in this case musegin with_Vulcan Societgnd

Judge Weinfeld’s finding, based on clear Secoirdu@ precedent, that the use of non-validated
written exams to screen and rank firefighter aggpits is illegal where such use results in
statistically significantacially disparate outcomes. 3B0Supp. at 1268 (citing Chance v.

Board of ExaminersA58 F.2d 1167, 1175-77 (2d Cir. 1972)). The Vulcan Soojgityion is not

an inscrutable oracle. It clearly placed the @itynotice that, at any given moment, the legality
of its firefighter hiring policies was a matter of statistical record and the City’s test-validation

efforts. More importantly, the ruling informekde City that what it wadoing with respect to
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firefighter hiring was not merelgad policy or a disfavored bimess practice; it was illegal
conduct.

The banality of this observation should notabws its significance. What the City has
been persisting in for the 33 years since Jullgafeld’s injunction lapsed is not benign
neglect, well-intentioned dithering, or, as théyQiuts it, “at worst a display of bureaucratic
failure and of aspects of the test preparatiotiffglthrough the cracks.” (Def. SJ Mem. 5.) It
is unlawful discriminatory conduct, as previoudfined by the United St District Court for
the Southern District of New York andaffirmed by the Second Circuit in Guardiar&eeD.I.
Op., 637 F. Supp. 2d at 110, 115-16 (observing that “"Guardiamsins an unusually complete
discussion of the details of teatlidation,” but that, in creatintpe exams, the City “ignored the
Second Circuit’s guidance” and “appears to be relying on the same practices for which it was
criticized by the Secon@ircuit thirty years ago”). Thaatt differentiates this case from the
typical equal protection casewhich plaintiffs face the uphithsk of demonstrating that a
longstanding and apparently bengplicy is nonetheless infected with discriminatory purpose.

See, e.g.Feeney442 U.S. at 278-81; United States v. Mod&i4 F.3d 92, 97-99 (2d Cir. 1995).

Here, the policy at issue was not appdyeimenign; it was presumptively illegal.
The fact that the City has repeatedly adopted or reaffirmed a presumptively illegal policy
prevents it from using the Supreme Court’s narrofindimn of “intent” to immunize its actions.

It is true, as the City observes, that “[d]iscrimatory purpose’ . . . implies more than intent as
volition or intent as awarenessadnsequences. It implies thaettlecisionmaker . . . selected or
reaffirmed a course of action at least in pagtcduse of,” not merelyrispite of,’ its adverse

effects upon an identifiable group.” Feend$2 U.S. at 279. Thus, the City reasons, the fact

that the City was (or should have been) anafrthe non-validated exams’ effect on black
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applicants does not mean that its decisions® them was discriminatory. The holding in
Feeneyhowever, was conditioned by factual circumstances. According to the Supreme Court,
the foreseeability of the sexually disparateet$ of Massachusetts’ veterans’-preference law
could not “ripen into proof” because “the imp&essentially an unavoidable consequence of a

legislative policy that has in itseddways been deemed to be legitimate .” I1d.at 279 n.25

(emphasis added). The policy at issue heyesontrast, has not witood “repeated legal
challenges” or “always been deemed legitimate” like the statute in Feseny. at 267, or even
gone untested like the pod examination in Davisee426 U.S.at 232-234. Rather, it has been
proved to be illegitimate by fedemistrict and appellate coungth jurisdiction over the City.
The difference between proceeding with kiedge that an action will produce certain
consequences and proceeding with knowledgeathartion is illegal isne of kind, not degree.
This court does not need to reach the gaeof whether persistee in a course of
illegal action is direct evidence of a culpablemad state. Regardless of what constitutes final
proof of discriminatory intent, the foreseed#hibf adverse consequences will support “a strong
inference that the adverse effects were desired .. ..” Fe#t2y).S. at 279 n.25. At the prima
facie stage, strong inferences areend, not a means. The fdw@t the City was on notice after

Vulcan Societyand_Guardianthat exam policies with unjtiBed adverse effects on black

applicants were presumptivelyeigjal, and nonetheless continueatdorce such policies, is, at
the very least, powerful evidea supporting an inference iofentional discrimination.

4. The Sequence of Events Leading Up to the Examinations

“The specific sequence of events leadingaifa] challenged decision . . . may shed

some light on the decisionmakeparposes.”_Arlington Height#l29 U.S. at 267. As Justice

Jackson noted in a different context, “[e]Jnvironment illuminates the meaning of acts, as context
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does that of words. What a man is up to faylear from considering his bare acts by
themselves; often it is made clear when we ktieeweciprocity and sequence of his acts with
those of others, the interchange between him aothar, the give and take of the situation.”

Cramer v. United State825 U.S. 1, 33 (1945) (cited by Feené$2 U.S. at 279 n.24). In this

case, the sequence of events leading up tdebisions to use Exani®29 and 2043 as pass/fail
and rank-ordering devices revetiat the City was deliberately indifferent to those policies’
discriminatory effects oblack applicants.

The City has been aware for years that ddtkve tended to perform worse than whites
on the firefighter selection exams, both in teroh pass rates and ranking. (Levy Dec. Ex. YY
(testimony of former Fire Commissionehdmas Von Essen).) After Exam 7029 was
administered in 1999, DCAS analyzed test-takers’ scores and determined that setting the cutoff
score at 84.705 would result in 88.84% pass rate for whitpg@icants, but only a 61.19% pass
rates for black applicants. (Int. 56.1 1 103.) [tedpeing aware of thidisparity, and despite
the fact that DCAS’s AssistaCommissioner for Examinatiotsbbied against using it, the
FDNY imposed the 84.705 cutoff score. (WkeetDep. at 74-75, 165-66, 177-78, 181-82.) The
City does not suggest that this knowing impositiba racially dispara&timpact was tempered
by a good-faith belief in the Exam’s legality, ramuld it, given the candid testimony from the
Exams’ designers that they “did not, priod@veloping the Examinations consult with counsel
or review the Guardiargecision.” (Def. 56.1 1 2.)

In May 2000, the City’s Equal EmploymeRtactices Commission (“EEPC”) sent a letter
to Fire Commissioner Thomas Von Essen inforniiimg that the preliminary results of its audit
of Exam 7029 showed that the pass rate dfestwas 91.6%, while the pass rate of blacks was

only 61%. (Int. 56.1 § 75.) The EEPC'’s letterexfahat this disparity violated the 80% Rule
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and therefore “indicate[d] adverse impact.” (d76.) Commissioner Von Essen responded that
the impact of the written examination “is a DCAS issue.” {I180.) Over the next two years,

the EEPC continually asked the FDNY to conduct a study on the adverse impact of the written
examination, and reminded the Commissionerhiedtad a legal duty under the City’s Equal
Employment Opportunity Policy (‘EEO Policytd examine the FDNY’s hiring practices for
possible discriminatory impacts. (Ififf 47, 52, 81-93.) Each time, the FDNY (now under the
direction of Commissione®coppetta) either refused to condina study outright or claimed that

it was taking the EEPC’s suggestion under consideratighd. 11 85-93.) In the spring of 2003,
the EEPC finally issued a report concerning thé&l¥[3 failures directly to Mayor Bloomberg, a
measure it had only had to resort to twice befover the course of approximately 200 agency
audits. (1df1 95-97, 100.) This report recounted tistory of the EEPC’audit, including its
statistical findings of disparate pass rates betwwhite and black candidates, and documented
the FDNY'’s failure and refusal to implementioais corrective measures aimed at bringing it
into compliance with the City’s EEO policyFraenkel MTD Decl. Ex. 3.) In October 2003,
Mayor Bloomberg responded in&o-paragraph letter that eas satisfied with the FDNY'’s

compliance effortg’ (Levy Decl. Ex. Z.)

29 Commissioner Scoppetta also testified that in April 200participated in a meeting with Mayor Bloomberg and
Vulcan Society President Paul Washington regarding the lack of diversity in the . FMNY56.1 § 126.) In

September 2002, Commissioner Scoppetta was quoted in the New York Daily News as saying, “the Fire Department
is 93% white and male — there’s somettsegiously wrong with that picture.” (14.127.)

% The evidence demonstrates that Mayor Bloombergpleaed on notice of the exgmolicies’ discriminatory

effects on multiple occasions. 1022, Mayor Bloomberg held a meeting witie Vulcan Socigt during which the
Vulcans raised questions about the legality of the exaraimatind expressed their belief that the exams did not test
for job fitness. (se®ashington Aff. § 19.) The Mar met with the Vulcans again in 2006. At this meeting, the
Vulcans reiterated their position that the exams wereidis@atory; Mayor Bloomberg “conceded that there was a
serious problem with the low numbers of blacks in the FEANY that high scores on the exam did not necessarily
correlate with becominggood firefighter.” (1d.f1 27-28.) Mayor Bloomberg also received letters about the
possibly discriminatory nature of the firefighter testing and hiring procedures from vagbusahking government
officials, including members of the City Council, then-State Senator David Paterson, and menfisets 8f t
Congress. (See itExs. 18, 20, 21, 22).
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The City continued using Exam 7029 toestlentry-level firefyhters through December
2004. (Int. 56.1  116.) When it came timeteate Exam 2043, the City used the same
development process it had used for Exam 7028ding the same job analysis and Test
Development Report. D.I. Q637 F. Supp. 2d at 100. Although the City lowered the cutoff
score for Exam 2043, they again failed to link #usre to any permissible job-related rationale,
instead choosing a “default” score set by@iy’s civil service rules._D.l. Op677 F. Supp. 2d
at 124. In doing so, the City “ignored Guardiamsarning against reing solely on a civil
service default score.” ld.

The evidence therefore suggests thailenthe challenged policies were being
implemented, the City was on notice of their distnatory effects buttok no corrective action.
The fact that the top officials in the administratiwere aware of these discriminatory effects is
significant, not because their knowledge is necgdsamake out a claim (as the City appears to
believe), but because it demonstrates that policensait the highest levetd the administration
were willing to acquiesce in racially exclusiopgractices, and that sl acquiescence was not
confined to a few rogue individils or sub-agencies. The féeat the City’s top officials
exhibited an attitude of deliberate indifferencéhte discriminatory effects of the hiring policies
that they were charged with overseeing raisgsamg inference that intentional discrimination
was the City’s “standard operating procedure.” TeamsA&kU.S. at 336. Accordingly, the
court finds that Intervenors have establish@dima facie case that the City had a pattern or
practice of intentional discrimination.

C. The City’'s Defense

As detailed above in Section IV.C, above, @ity has entirely failed to carry its assigned

burden under Teamstesad Robinsomo demonstrate that the Intervenors’ statistical evidence of
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significant discriminatory impact “is eith@raccurate or insignificant.” Teamsted81 U.S. at
36; Robinson267 F.3d at 159. Moreover, for the reasginen in that section, the City’s
submission of evidence regarditige exams’ designers and the FDNY'’s recruitment efforts is
either incredible or inapposite.

In the Defendants’ motion to dismiss théelwenors’ equal protection and 8§ 1981 claims
— now their motion for summgajudgment — Mayor Bloomlsg and Commissioner Scoppetta
assert that they were either not ultimatelypoessible for formulating examination policies or not
intimately involved in setting sugbolicies, and thatherefore they cannot be shown to have
acted (or failed to act) out discriminatory motives. (DeMTD Mem. 14-15.) Arguments to
this effect also appear in the City’'s summpuggment opposition brief. (Def. SJ Opp. Mem. 4-
5.) The City offers testimony from Mayor Blmberg that he did not personally review the
exams, and that he relied on the assurancéBNfY employees to conclude that the exams did
not discriminate on the basis of racera@nkel MTD Decl. Ex. 5 (Aug. 26, 2009 Deposition of
Michael R. Bloomberg) (“BloomberDep.”) 61:24-63:3, 75:23-77:2, 123:25-124:18.)
Commissioner Scoppetta asserts, as his predecessor did, thaptiresitality for test formation
and administration lies with DCAS and ribe FDNY. (Fraenkel MTD Decl. Ex. 6 (Aug. 21,
2008 Deposition of Nicholas Scoppetta) (“ScoppbBta.”) 83:15-85:12.) To the extent this
evidence is intended to demonstrate that the @itiys role as employer, did not intentionally
discriminate against black firefigdt applicants, it is insufficient to rebut the Intervenors’ prima
facie case.

It is true that a supervisonfficial cannot be held liable for unconstitutional acts he did
not directly participate in or knoabout, and that where an offitis charged with violations

arising from his superintendent responsibilities, he must be stwhave acted with the specific
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intent to harm the plaintiffs. _Ighal29 S. Ct. at 1949. By supier&l analogy, this principle

could suggest that, if a city’s highest pghmaking officers are ndiable for intentional
discrimination, then the city cannot be either. Buthe same way th#fte defendant in a Title

VII pattern-or-practice case is the compamg not the CEO, the defendant in a § 1983
municipal-policy case is the City and no¢tiMayor. And in the same way that a CEO’s
testimony that she heard that the human-ressudepartment was ag a bang-up job is not
particularly probative of whetlheéhe company’s hiring policies wediscriminatory, the Mayor’s
testimony that various firefighters told him thag #xams were not biased says little about the
subjective motives of those who actually devised and implemented the City’s firefighter hiring
policies.

This is not to say that the Mayor’s andr@missioner’s knowledges irrelevant. As
explained above, the fact that the Mayor andh@assioner were deliberdyendifferent to the
exams’ impact on blacks is circumstantialdewice that the City engaged in purposeful
discrimination against black applicants. But the very thiagtiakes their knowledge of the
adverse impact of the City’s poles probative of the existemof a pattern or practice of
discrimination — their remote posih at the apex of the governmahstructure -also blunts the
force of their testimony that they were naisgly involved in the iplementation of those
policies. It is significant thahe higher-ups knew about and talied the effectsf the City’s
hiring policies; it is not partidarly significant that they wergnorant of the formulation and
operation of those policies.

These considerations foreground another defigiémthe City’s rebuttal. Whatever the
Mayor’'s and Commissioner’s formafatutory authority over hiringolicy may be, the thrust of

the City’s arguments and eviderisdhat they simply were ndlirecting the formulation and
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implementation of the policies at issugeeDef. MTD Mem.13-16.) Mayor Bloomberg
suggests that, although his office is ultimatespensible for ensuring that the EEO policy is
followed, he relied on various firefighterssurances that the exam policies were not
discriminatory. (Bloomberg Dep. 61:24-8375:23-77:2, 123:25-1248.) Commissioner
Scoppetta claims that DCAS had ultimate cesbility for formulating the exams and,
therefore, the pass/fail amank-ordering policies. (Scoppetta Dep. 83:15-85:12.) DCAS'’s
Assistant Commissioner for Examinations, meanwlhdstified that, at least with respect to
Exam 7049, the FDNY dictated the cutoff score tkatlted in the advee impact. (Wachter
Dep. at 74-75, 165-66, 177-78, 181-88.)s not clear from the ord where the buck stops in
the current City administration, ontigat it is constantly in main. As a result, the testimony of
any one officer is not particularly probative o&t@ity’s intent in reaffirming and enforcing the
challenged policies.

Finally, as a matter of substantive equal g@cbon law, the subjectevmotivations of two
individuals who were not directipvolved in setting or enforcing éhpolicies at issue have little
evidentiary value. The Intervenors’ burden i$ toagprove that the emé City government was
inflamed with discriminatory animus, but to keaout a prima facie sa that the relevant

decisionmakers who were responsible for the chgéld policies acted “at least in part” out of

discriminatory motives. Feeng442 U.S. at 279. “Rarely can it be said that a legislature or
administrative body operating under a broad manaiaige a decision motivated solely by a
single concern. ... Thus, the @ constitutionalnquiry is not whether atflicit consideration
was the primary or but-for cause of a decisior,rather whether it had appreciable role in

shaping a given legislative enactment.” dtl282-283 (internal quotation marks omitted).
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The Intervenors having made out a prima faeise that the City was motivated at least
in part by a discriminatory purpesit follows that the City’®urden is to put forward evidence
from which a reasonable trier f#ct could conclude that thtte City was not motivated by
discriminatory purpose at alln the absence of statistical rélalievidence, it is critical that the
City present testimonial or anecdotal evidencenftbe particulamdividuals in the particular
administrative agency that enacted the challepgdéidies. By failing tgprovide evidence about
the motivations of the people who actually desd, instituted, reaffirmed, or implemented the
pass/fail and rank-ordering policies, the Citg In@cessarily failed to rebut the Intervenors’
prima facie case.

Accordingly, the court finds that there is nowgae issue as to any material fact relating
to the Intervenors’ equal protémn and § 1981 claims against the City. As a matter of law, the
Intervenors have established a prima facie caggertional discrimination, which the City has
failed to rebut. The Intervenors are entitlegliigment as a matter of law, and their motion for
summary judgment on their equal protection 8ri®81 claims against the City is GRANTED.

VI. INTERVENORS’ DISPARATE-TREATM ENT CLAIMS AGAINST THE CITY
OF NEW YORK UNDER STATE AND CITY HUMAN RIGHTS LAWS

The Intervenors claim that the City’s pass/émd rank-ordering dixies violate the New
York State Human Rights Law (“NYSHRLgnd the New York City Human Rights Law
(“NYCHRL").*! Both statutes make it unlawful for amployer to refuse to hire an individual
“because of” his or her race. N.Y. Exec. Law § 296(1)(a) (McKinney’'s 2009); NYC

Administrative Code § 8-107(1)(a).

31 The Intervenors’ claimagainst Mayor Bloomberg and Commissioner Scoppetta under the NYSHRL and
NYCHRL are discussed in Section VI, below.
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Both parties agree that employmergedimination claims under the NYSHRL and
NYCHRL use the same liability standard andgdrstructure as Title VII claims, and are
analyzed in the same manner. (8d¢eSJ Mem. 19-20; Def. SJ Mem. 3-4.) This accord reflects

the prevailing law in New York &te and the Second Circuit. Jemrest v. Jewish Guild for the

Blind, 3 N.Y.3d 295, 305 & n.3 (2004) (employment discrimination claims under NYSHRL and
NYCHRL are analyzed using TitMll standard of proof and burden-shifting framework); Torres
v. Pisang 116 F.3d 625, 629 (2d Cir. 1997) (“We haepeatedly noted that claims brought

under New York State’s Humandgits Law are analytically identical to claims brought under

Title VII"); Ortega v. New York City Off-Track Betting Corpl1999 U.S. Dist. LEXIS 7948, at

*7 n.2 (S.D.N.Y. May 24, 1999) (“The same analysiaged to determine the sufficiency of Title
VIl claims as that for employment discriminatiolaims brought under the state and city [human
rights] statutes”). Because of this congruelnewveen Title VIl and ta NYSHRL, “a finding in
favor of the plaintiff on one claim necessitaéefinding for the plaintiff on the other claim.”

Song v. Ives Laboratories, In@57 F.2d 1041, 1048 (2d Cir. 1992)he defendants have not

offered any reason why this rule should apply to claims under the NYCHRL as well.

As it has elsewhere, the City argues dhigt the Intervenors must prove that the
challenged policies were adoptedenforced for the purpose discriminating against black
applicants, and that the Intervenors’ failur@toduce direct evidence of a culpable mental state
is fatal to their claims undehe NYSHRL and NYCHRL. _(Seleef. SJ Mem. 3-4.) For the
reasons stated above in Section 1V.C and repéat8dction V.A.2, only té first part of this
argument is correct; the second is a misstatemahedaw and of the City burden of proof.

The Intervenors have established a prima facie ttet the City had a pattern or practice of

intentional discrimination under Title Vilhe NYSHRL, and the NYCHRL. The City’s

62



obligation under all three statutes is to “defeatghima facie showing @ pattern or practice by
demonstrating that the [Intervesdrproof is either inaccurater insignificant.” _Teamster<l31
U.S. at 360. Because the City has faileddoy this burden, sumary judgment for the
Intervenors is required asmatter of law._ldat 361; Hicks509 U.S. at 509-10 n.3.
Accordingly, the Intervenors’ motion for sumrggudgment on their dispate-treatment claims
under the NYSHRL and NYCHRL is GRANTED.

Vil. MAYOR BLOOMBERG'S AND COMMISSI ONER SCOPPETTA'S IMMUNITY
FROM SUIT

The Intervenors allege that Mayor Bloomipand Commissioner Scoppetta intentionally
discriminated against them in violation®f981, the Equal Protection Clause, the NYSHRL,
and the NYCHRL. The Mayor and Commissioneyuer that they are entitled to qualified
immunity with respect to the federal-law claiarsd official immunity with respect to the state-
law claims. This court agrees.

A. Federal Claims: Qualified Immunity

The federal doctrine of quakfd immunity shields governmeofficials “from liability
for civil damages insofar as their conduct doetviolate clearly established statutory or

constitutional rights of which reasonable person would have known.” Harlow v. Fitzgerald

457 U.S. 800, 818 (1982). An official's entitlemi¢o qualified immunity is, at root, an
objective question of legal notic§t]he relevant, dispositiveniquiry in determining whether a
right is clearly established wghether it would be clear to aagonable officer that his conduct

was unlawful in the situation fenfronted.” _Saucier v. Kat533 U.S. 194, 202 (2001); see

alsoAnderson v. Creightgrd83 U.S. 635, 640 (1987) (“The contours of the right must be

sufficiently clear that a reasonable official wduinderstand that what fedoing violates that

right . . . in light of pre-eisting law the unlawfulness musé apparent”). To make the
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immunity determination, a district court mssirvey relevant case law to ascertain if the
particular right claimedby plaintiff was so clearly estahtied that a reasonable officer would

have been aware offt.SeeMitchell v. Forsyth 472 U.S. 511, 530-536 (1985); Brosseau V.

Haugen 543 U.S. 194, 200-201 (2004). If the couttedmnines that the right was not clearly
established, then the officer is granted iamity and the suit againkim is dismissed.

In this case, the particular right asseitgdhe Intervenors agast Mayor Bloomberg and
Commissioner Scoppetta is the tigh be free from acts of intentional discrimination committed
by individuals in their capacities aspervisory officials. In oraddo hold a supervisory official
liable for violating § 1981 or tnEqual Protection Clause, a pl#if must “prove that the
defendant acted with discriminatory purpose,” Igi&9 S. Ct. at 1949. A supervisor’'s “mere
knowledge of his subordinate’s discriminatory pose” is insufficient to g¢ablish his individual
liability. 1d.

For the reasons set out in Sectio®\2, above, there are strong logical and
jurisprudential reasons to ag@ Title VII burden-shifting aalysis to the Intervenors’
employment-discrimination claimlt stands to reason that thisfnework should also be used to
determine whether the Mayor and Commissionezdaatith discriminatory purpose in approving

or acquiescing in the challengedihg policies. As far as thisourt is aware, however, neither

the Supreme Court nor any court in thicuit has used the McDonnell-DouglasTeamsters

frameworks to determine whether an individued opposed to a governmental employer, is

%2 Under_Sauciercourts were required to determine first whether the facts alleged or shown by plaintifiuhade
violation of a constitutional or statutory right; if so, then the court would continue on to determine whether the right
at issue was clearly established. Sau&88 U.S. at 201. In Pearson v. Callahk?9 S. Ct. 808, 818 (2009), the
Supreme Court ruled that the Saugescedure is no longer mandatory, and that “[t]he judges of the district courts
and the courts of appeals should be permitted to exercise their sound discretion in decafiraf thiei two prongs

of the qualified immunity analysis should be addressetifiigght of the circumstances in the particular case at
hand.” Here, the court declines to consider whether the Intervenors have made out an equahmmofetd81

violation against the Mayor or Commissioner, as the individual defendants’ entitlement to qualified immunity is
wholly dispositive of these claims.
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liable for discrimination under either § 1981 oe taqual Protection Clause. A ruling applying
Teamsterso the claims against the Mayor and Fdr@mmissioner would therefore require an
extension, rather than an autdimapplication, of existing precedents. In the absence of such
precedent, the Mayor and Fire Commissionerdowltt have reasonably anticipated that their

actions would need to conform to the requirements of Title VII. AcPatterson v. County of

Oneida 375 F.3d 206, 221 (2d Cir. 2004) (individualgliing supervisorsre not liable under
Title VII).

As outlined above, the Intervenors’ proafosigly indicates that Mayor Bloomberg and
Commissioner Scoppetta were delitehaindifferent to the discrimiatory effects of the City’s
examination policies. “Discriminatory purposkpwever, implies more than intent as volition
or intent as awareness of cegsences. It implies that the decisionmaker . . . selected or
reaffirmed a particular course a€tion at least in part ‘because’ ofot merely ‘in spite of,’ its
adverse effects upon aretifiable group.”_Feeneyl42 U.S. at 279. The Intervenors have
submitted copious evidence from which a reasonable fact-finder could infer that the Mayor and
Commissioner harbored an intd¢atdiscriminate against bla@pplicants — evidence which,
under a Title VII framework, might well estah a prima facie case of intentional
discrimination as a matter of law — but no evidethat directly and unmistakably proves that
fact. Even assuming that the Mayor and Corsiaiser were aware of éhpolicies’ effects and
nonetheless chose to continue or enforce thoseigmlit would not have been clear to them
from the governing legal precedehat such conduct violate€gl1981 or the Equal Protection
Clause. Absent direct evidemthat Mayor Bloomberg and @mnissioner Scoppetta acted with
discriminatory purpose, the cowdnnot conclude — and no reasonable jury could conclude — that

they could not have reasonably beéidwthat their actions were legal.
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B. State-LawClaims: Official Immunity

New York State immunity law “affords publafficials considerably greater protection
from individual capacity suits than the fedettattrine of qualified immunity.” Hirschfeld v.
Spanakos909 F. Supp. 174, 180 (S.D.N.Y. 1995). The New York Court of Appeals has framed
the official immunity standard as follows:

Whether an action of a governmental eoyple or official is cloaked with any
governmental immunity requires an anadyef the functions and duties of the
actor’s particular positionral whether they inherently entail the exercise of some
discretion and judgment. If éise functions are essentially clerical or routine, no
immunity will attach . . . . If a functiohanalysis of the actor’s position shows
that it is sufficiently discretionary in natito warrant immunity, it must then be
determined whether the conduct giving risghe claim is related to an exercise
of that discretion. Obviously, governmentaimunity does not attach to every
action of an official having discretionaguties but only to those involving an
exercise of that discretion.

Mon v. City of New York 78 N.Y.2d 309, 313, 574 N.Y.S.2d 529, 532 (1991); see also

Haddock v. City of New York75 N.Y.2d 478, 484, 554 N.Y.S.2d 439, 443 (1990) (“when

official action involves the exercisd discretion or gpert judgment in policy matters, and is not
exclusively ministerial, a munigal defendant generally is not answerable in damages for the
injurious consequences that action”).

The Intervenors do not attempt to argi@t Mayor Bloomberg’s and Commissioner
Scoppetta’s duties with respectsietting or approving firefightdriring policies are ministerial,
or that their actions in this case were not esexf their discretionafynctions. Instead, they
cite language from Haddod& the effect that immunity is gnavailable if the official is in
compliance with the municipal progeres that constrain or diretie exercise of his discretion.
SeeHaddock 75 N.Y.2d at 485, 554 N.Y.S.2d at 443._In Hadddle& plaintiff sought to hold

the City liable for a sexual assault commitbgda City employee who was hired despite having
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an extensive criminal historyin rejecting the City’s immunitglefense, the Court of Appeals
reasoned as follows:
The difficulty with the City’s contention that is entitled to a cloak of immunity
for the discretionary decision tetain [the employee] in &istatus is that there is
no evidence that, prior to the rape, thigyGn fact made any such decision or
exercised any such discretion. This is aatase of a mere error of judgment of
City officials in choosing to retain [themployee] in his work assignment after
learning of his criminal record. There i® indication that, dere the attack on
plaintiff, the City made any effort toomply with its own personnel procedures
for employees with criminal recordsya@no indication that it made a judgment of
any sort when it learned that [the employee] both had a criminal record and lied
egregiously about it.
The immunity afforded a municipy presupposes an exercise of
discretion in compliance with its own medures. Indeed, the very basis for the
value judgment supporting immunity andngleng individual recovery for injury

becomes irrelevant where the municipahtplates its own internal rules and
policies and exercises fuodgment or discretion.

The Intervenors argue thainder the reasoning in Haddodkayor Bloomberg’s and
Commissioner Scoppetta’s failuredbey the City’s EEO policies precludes them from raising
an official-immunity defense. The EEO policyisgue required agency heads to assess their
agency’s hiring procedures, to ascertain whetthese procedures hadacially disparate
impact, and if so, to evaluatiee job-relatedness of the pasture and the availability of
alternatives with less ingt. (Levy Decl., Ex. F.) Itis ungiated that neither official fulfilled
this mandate, at least with respectite FDNY and Exam 7029. (Int. 56.1 { 94, 146.)

This argument is unavailing for two reasons. In Haddtiekmunicipal procedure that
the City flouted was intended to control the decision to hire the employee. In other words, the
procedural rule directly governdde challenged conduct. Here, that was not the case. A rule
requiring an official to conduct a study ofeangy hiring practices and explore alternative

approaches is not the same thing as aragairing the official to alter or abandon those
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practices upon a showing of adverse impdtte EEO policy cited by &hintervenors did not
constrain either official’'sliscretion to take the challengediac — that is, to enact or approve

the pass/fail and rank-@ering policies. (Semt. 56.1 1 64, 68 (EEPC is charged with

monitoring EEO compliance, but has no indemamadnforcement authority).) Thus, the

exercise of their discretion was not conditioned on compliance with the municipal procedure that
the Intervenors claim they ignored.

Second, the holding in Haddowakas premised on the findingathin hiring an employee
with an extensive criminal background, the @iompletely failed to exerse its discretion or
“[make] a judgment of any sort.” Haddqcks N.Y.2d at 485, 554 N.Y.S.2d at 443. Because
the limited purpose of official immity is to avoid deteing government officials in the exercise
of their discretionary authority, decisions that made pursuant to automatic or ministerial
procedures are nohmunized; in Haddockhe Court of Appeals found that, by failing to follow
established hiring proceduresaamduct even minimal screening, the City was essentially acting
in a ministerial capacity whenliired the criminal employee. |d’5 N.Y.2d at 484, 554
N.Y.S.2d at 443. By contrast, it is cleats case that the Mayor’'s and Commissioner’s
actions (or inactions) were the product of consgichoice, inasmuch as they were aware of the
hiring procedures’ discriminatory effects and nonetheless ratified them or permitted them to
continue. (Seént. 56.1 11 47, 52, 81-93, 95-97, 100; FraéMED Decl. Ex. 3; Levy Decl. Ex.
Z)

Accordingly, the Defendants’ motion for quaidl and official immunity with respect to
the Intervenors’ claims against Mayor Blooeng and Commissioner Scoppetta under § 1981,
the Equal Protection Clause, the NYSHRL, and the NYCHRL is GRANTED, and the

Intervenors’ motion for summaryggment against them is DENIED.
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VIll. INTERVENORS’ DISPARATE-IMP ACT CLAIMS AGAINST THE CITY

The Intervenors claim that, based ondeérminations and hdihg in the Disparate
Impact Opinion, they are also entitled to suanynudgment on their disparate-impact claims
against the City under the NYSHRL and NYCHRTLhe City does not respond to these claims
or the Intervenors’ argumeés in its motion papers.

Both the NYSHRL and the NYCHRL forbmployers from maintaining employment
practices that have a disparate impactammat minorities and aneot job-related._SeN.Y.

Exec. Law § 296; NYC AdmirCode § 8-107(17); see alBeople v. New York City Transit

Auth., 59 N.Y.2d 343, 348-49, 452 N.E.2d 316, 318 (1983). This court has previously found that
the City engaged in precisely this probed conduct by usingon-validated written
examinations to screen and rank black applicemtthe job of entry-leel firefighter, all in

violation of Title VII. See generall.l. Op, 637 F. Supp. 2d 77. As described above in

Section VI, employment-discrimination claimader the NYSHRL and NYCHRL are analyzed
in the same manner as Titlél\¢laims. Accordingly, for the same reasons set forth in the
Disparate Impact Opinion, the Intervenors’ roatfor summary judgment with respect to their
disparate-impact claims against thigy@inder the NYSHRL and NYCHRL is GRANTED.
IX. CONCLUSION

Although the court rules today that the City héolated a wide array of constitutional
and statutory prohibitions, the esse of its ruling is simpleThe Intervenors have marshaled
extensive statistical, testimoniaind anecdotal evidence to ceeatprima facie case that the
City’s examination policie constituted a patteor practice of intentional discrimination. The
City’s burden — its legal oblig@n — was to respond in kind tr undercut the Intervenors’

proof. Instead of shouldering this burden, the Gy tried to cast it off entirely. Attempts of
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this sort are rarely rewarded in the law, aoahty’s ruling is no exceptionThe City has failed to
raise a triable issue of fact with respectitbex the Intervenors’ prima facie case or its own
evidentiary burden, and as a ri¢she Intervenors arentitled to judgment as a matter of law.
What the Intervenors have demonstrated —vamat the City has faitéto rebut — is that
the City’s use of written exams with discrimiagey impacts and little relation to the job of
firefighter was not a one-time mistake or the proddidcienign neglect. It was part of a pattern,
practice, and policy of intentiondlscrimination against black appdicts that has deep historical
antecedents and uniquely disabling effects. ddmesequences that this illegal policy had for
blacks who wished to serve theity as firefighters have alrdg been levied; the consequences
that this illegal policy will hae for the City will be addrssed at the remedial stage.
Accordingly, and for the reasons set lioabove, the Intervenors’ motion for summary
judgment with respect to thastaims against the City underetiEqual Protection Clause, Title
VII, 42 U.S.C. § 1981, and the New York State and New York City Human Rights Laws is
GRANTED, and Defendants’ motion for summamggment on the Intervenors’ equal protection
claim against the City is DENIED. Defendantsotions to dismiss all claims against the FDNY
and DCAS and for summary judgment with resgeall claims against Mayor Bloomberg and
Commissioner Scoppetta are GRANTED, and theri/@nors’ motion for summary judgment on

their claims against those drs and individuals is DENIED.

SO ORDERED.
/s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
Januaryl3,2010 UnitedStateDistrict Judge
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