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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
MEMORANDUM & ORDER
Plaintiff, 07-cv-2067 (NGG) (RLM)
-and-
THE VULCAN SOCIETY, INC., for itelf and
on behalf of its members; MARCUS
HAYWOOD, CANDIDO NUNEZ,
ROGER GREGG, individually and on
behalf of a class of all others similarly situated,
Plaintiffs-Intervenors,
-against-
THE CITY OF NEW YORK,
Defendant.
NICHOLAS G. GARAUFIS, Unitd States District Judge.

Plaintiff United States of Aserica (the “Federal Government”), as well as the Vulcan
Society, Inc. (the “Vulcansbr the “Vulcan Society”), Macus Haywood, Candido Nufiez, and
Roger Gregg (the “Indidual Intervenors) (together with the Vulens, the “Intervenors”),
brought suit to challenge the use by Defendaity & New York (the “City”) of two written
examinations in the screening and selection of applicants for entry-level firefighter positions in
the Fire Department of New York (“FDNY”)Based upon extensiuwiefing and voluminous
factual submissions from the parties, thaurtofound the City liablefor disparate-impact

discrimination on July 22, 2009 (séxcket Entry # 294) and tentional discrimination on

January 13, 2010 (s@&mocket Entry # 385).
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Following its two liability rulings, the coumow proceeds to the remedial phase. The
parties have briefed remedial proglssin light of the court’s fitsliability ruling — the disparate
impact decisiot. The parties have also briefed theervenors’ motion to continue class
certification for the purposes of the remedial phase. [Re¥et Entries ## 328-35, 352, 354,
366.) In this Memorandum & Order, the court slaet order any particular form of relief.
Instead, the court outlines theobd contours of relief and rdges several basic disputes
regarding the implementation afremedy. The courtserves ruling on mangf the subsidiary
details that require further information from tparties, and raes numerous issues regarding
those detailé. These issues are listed in the Conclusion Section, afichthe parties should be
prepared to address them at a conference to be scheduled for the second week in February (the
“February Conference”).

In essence, the court concludes that two broad forms of relief are needed to remedy the
City’s discrimination: (1) compensation for tiaentified victims of the City’s discriminatory
testing practices, and (2) compliance measuresensure that the City implements and
administers a fair and job-related test for yhéwel firefighters. These forms of relief are
simple in concept, but will be complex in eméon. Achieving these basic aims will require
ongoing oversight, attention to myriad detadlsd resolution of dispas among the parties.

As set forth in more detail below, the cowitl order the followng measures designed to

compensate identified victims of discriminatio(t) there will be a notice-and-claims procedure

! The Federal Government submitted a Proposed Relief Order (“PRO”) on September 10, 20D@cKSeEntries
## 315-16.) The court subsequengygeived responses from the Intervenorsyelt as the City, and reply briefing
from the Federal Government. (S@ecket Entries ## 328, 3449, 353, 358.) The cdualso accepted comments
on the remedy from the Uniformed Firefighters Association (the “UFA”) as amncigtige (SeeDocket Entry #
346.)

2 The parties should also be prepared to schedule further briefing on the ramifications of the latest ligjlfiyrrul
the scope of relief.
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by which the approximately 7,400 minority applitamho sat for Written Examinations 7029
and 2043 will have the opportunity to claim entitlement to relief; (2) the City will have the
opportunity, and the burden, to shtmat any of these individuabndidates were not victims of
discrimination because they were not hiredlégitimate reasons; (3) the remaining, identified
victims of discrimination will be eligible fomonetary relief, apportioned on a pro rata basis
among them; (4) 293 victims of discrimination — gh@rtfall of minority hies resulting from the
City’s use of Written Examinations 7029 and 204&i#t be eligible for priority hiring relief,
provided that they meet the current requiremémtsappointment as an entry-level firefighter;
and (5) retroactive seniority will be availablepgnority hires, as well as to those whose hiring
was delayed by the City’s discrimination. The ¢quovides further detail on these areas below,
and raises several issues for the pattesddress at the February Conference.

The court will also order the following comptiee relief: (1) the City, in conjunction
with the other parties, wildevelop a new testing procedui@ the position of entry-level
firefighter; (2) the court will conduct a hearing tonsider the validity of the City’s current
examination, Written Examination 6019, and to decide whether and how the City may use that
examination on an interim basis; (3) followitige development of a new test, the court will
consider whether that new test serves the Cligggimate needs as well as, or better than, Exam
6019, and has less discriminatory impact on niipocandidates, and ishus a preferable
nondiscriminatory alternative to Exam 601%da(4) if the new examination is a better
alternative to Exam 6019, the cowill order steps to implement that examination and consider
measures to ensure ongoing compliance with Vitle In reaching these conclusions, the court

declines at this time to impose interim hiring quaitaghe City as part of its remedy. The court



provides further detail on these areas belomd saises several questions for the parties to
address at the February Conference.

In what follows, the court lggns by setting out thbasic legal framework for the types of
relief ordinarily available inTitle VII cases. The court then provides a summary of the
preliminary relief order proposed by the FedeéBmvernment (the “PRQO”). Next, the court
addresses the scope of indivilaad compliance relief. The court goes on to address some of
the proposals made by the Uniformed Firefightasociation (“UFA”) and the Intervenors.
Finally, the court addresses tlesue of remedial-phase clasartification. In the Conclusion
Section, the court summarizes itgnpipal conclusions and lists tiesues that the parties should
be prepared to addresstla¢ February Conference.

l. BASIC FORMS OF AVAILABLE RELIEF

“The primary purposes of Title VII are tprevent discrimination and achieve equal

employment opportunity in the future, and to makeole the victims opast discrimination.”

Assoc. Against Discrimination in Engpiment, Inc. v. City of Bridgepor647 F.2d 256, 278 (2d

Cir. 1981) (internal citations omitted)_(“AADE In order to achieve these purposes, a “district
court has broad, although not unlimited, powerfashion the relief it believes appropriate.”

Berkman v. City of New York705 F.2d 584, 594 (2d Cir. 1983)Courts have generally

recognized three categories of eélin Title VII cases: compliagcrelief, compensatory relief,
and affirmative relief._Seigl. at 595.

Compliance relief is “designed to erase tiscriminatory effect of the challenged
practice and to assure compliance wititle VIl in the future.” 1d. Among other measures,

compliance relief involves “restricting the use af invalid exam, specifying procedures and



standards for a new valid selection procedund, @uthorizing interim hiring that does not have a

disparate racial impact.” _Guardians AssocNefv York City Police Dept., Inc. v. Civil Service

Comm’n 630 F.2d 79, 108 (2d Cir. 1980) (“Guardigns It may alsoinvolve “restricting

appointments from an eligibilitydt compiled by reference to the riéswof an invalid test. . . .”

Berkman 705 F.2d at 595. Compliance relief is “appraf@ whenever a Titl®1l violation has

been found, irrespective of any history of prior discriminatory practices or the intent of the

defendant.”_Id(citing AADE, 647 F.2d at 278 and Guardia680 F.2d at 108 & n.25).
Compensatory relief is “designed to ‘neakvhole’ the victims of the defendant’'s

discrimination.” _Id. “The object in making a gintiff whole is simply toplace the injured party,

as near as may pen the situation he would haveccupied if thewrong had not been

committed.” _Sands v. Runyp@8 F.3d 1323, 1329 (2d Cir. 1994) (internal quotation marks,

alteration and emphasis omitted). Such make-whole relief typically includes “backpay, payment
of the value of past fringe benefitand retroactive seniority.”_ Berkmai05 F.2d at 595.
“These forms of relief are generally appropgiainder the same circumstances as compliance
relief.” Id. (citing AADE, 647 F.2d at 278-80). “To the exteéhat an order requires the hiring
of a . .. victim of the discrimination . . .[,] it constitutes both compliance relief and compensatory
relief.” Id. at 595-96.

Finally, affirmative relief is “designed princifyato remedy the effects of discrimination
that may not be cured by the granting ofnpdiance or compensatory relief,” ldt 596. This
type of relief may involve “setting of long-terhiring targets or the imposition of a requirement
that the defendant actively recruit or train mensbof the Title VII-protected group,” as well as

“interim hiring relief that is extended to persarther than members of the plaintiff class and in



proportions exceeding the ratio of plaintiff damembers to the total applicant pool.” 18uch
relief is only appropriate when a “defendant’salimination has been intentional, or there has
been a long-continued pattern of egregious discrimination.” Id.
Il. THE PROPOSED RELIEF ORDER

The PRO submitted by the Federal Government is the starting point in fashioning the
appropriate remedy. It is laid out in eighttens, each addressing dféient aspect of the
proposed remedial plénSection | provides definitions of terms that are used later in the PRO.
(SeePRO 11 1-10.) Section I, entitled “General Injunctive Reli,” prohibits the City from
(1) relying on Written Examinations 7029 or 2043 mest of a firefighter selection process,
(2) retaliating agairtsany person who has complained abdistrimination, participated in the
investigation or litigabn of discrimination, orsought or obtained refiein this litigation
(3) using any written examination as part ofirefighter selection pycess in a manner that
results in a disparate impact upblack or Hispanic applican@snd is not job-related, or in a
manner that is otherwise inconsistent with the requirements of Title VII, or (4) using any written
examination for the job of entry-level firefightesthout prior approvabf the court. (Sedl. 11
11-13.)

Section lll, entitled “Interim Hiring Procedure, daresses the City’s hiring needs in the
period during which a final remedy is imposed.isT&ection permits theitg to continue using
its current open-competitive eligible list from its current written examination, Written

Examination 6019. Under the PRO, the City magtinue using Exam 6019 until the earlier of

% There are numerous aspects of the psapthat none of the parties address in their briefing. The court does not
review every aspect of proposed relief in this Memorandu@rder. This overviews intended to summarize the

PRO, not to revise its detailed provisions. To the extent that the PRO is inconsistent with the rulings of the court —
set out in a later section of this Memorandum & Order — the court’s rulings control. As indicated below, the Federal
Government will eventually need to submiteaised PRO to reflect the court’s rulings.
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January 1, 2011 or the date on which a neéwgibdity list is creaed based upon newly
established selection proceduf#ise development of which is grided for later in the PRO).
(Seeid. 1 14.) The City would subsequently haeehire from among the black and Hispanic
applicants on the Exam 6019 eligibility list whad not yet been reachéat selection until any
“shortfall” of such applicantgesulting from any disparate impact form the interim use of
Examination 6019 had been remedied. (8e® 15.)

Section 1V, entitled “Individual Relief,” sets ouprocedures to determine which
individuals have been affected by the City’s dimation and to establish the amount and kind
of relief they are entitled to. This Section regaithe City to deposit into an interest-bearing
account the total amount of moneatlwill eventually be paid imonetary awards to identified
black and Hispanic victims of discriminatién(Seeid. {7 16-17.) It establishes a notice-and-
claims process for black and Hispanic applicants who sat for Written Exams 7029 and 2043,
which would notify victims of the availability atlief, and require eadile submit a claim form
to the Federal Government, (See 1 18-20.) Claimants would be required to indicate the
form of relief sought. (Sed. T 21.) Section IV then reqes the Federal Government to
summarize the claims information and to makeiratial relief eligibility and apportionment
determination with respect to each claimant. (i8e§1 21-24.) It also provides a process by
which the parties would seek to resolve, outsideooit, any disagreements with respect to these

initial relief determinations. _(Sad. 11 25-27.)

* The total amount of relief would be determined on a class-wide, pro rata basis, based uponfaHeotitack

and Hispanic candidates who were hived from Written Exams 7029 and 2043, as well as the amount of time that
applicants who were hired from Written Exams 7029 and 2043 were delayed based upon the use of those
examinations. (SeBRO at 2.) The total amount of relief would include “lost wages, including overtimelpay

the value of benefits, less mitigation, plus prejudgment interest.” idSee
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Following these initial determinations, SectilV requires the Fedal Government to
submit to the court a “Relief Awards List” gaining information about each individual who
submitted a claim form, including the type wdlief sought and the Federal Government’'s
assessment of eligibility and amount of appropriate relief. (&efe28.) Section IV provides
for a “Fairness Hearing” following the submissiointhis Relief Awards List, which would allow
affected parties to object to these initial remedial determinations. idS&e29.) The court
would resolve any objections and a finanedial list would therbe approved. (Sead. 1 30-
33)

Section IV also sets out the forms of reliedttiwvould be distributed. First, it provides for
“monetary relief awards” to be provided to dig applicants, and & out a procedure for
payment. (Sedl. 11 34-40.) Second, it provides for ‘gmity hiring” relief, which would permit
up to 293 black and Hispanic candidates idited Written Examination 7029 or 2043 to be
hired on a priority basis by the City(Seeid. at 7 41-53.) Specificallyollowing the entry of a
final relief order, the City would have to @mnt two black priorityhires and one Hispanic
priority hire out of every five appointmenter entry-level firefghter until 293 qualifying
minority applicants had been offered a positi(or the list of suchapplicants had been

exhausted). In doing so, the City would notrequired to offer a position to any claimant

® This calculation is based on the assumption that the black and Hispanic candidates who would have passed Written
Examinations 7029 and 2043, absent the examinations’ discriminatory impact, would have been seterjbly at r

the same rate as white candidates. &skin Declaration (Docket Entry # 254), Ex. A (“Siskin Report”), at 14-17.)

The calculation assumes that minority test takers would have met the non-written test qualifications at the same rate
as white test takers. (S&k) Accordingly, of the approximately 519 black and 282 Hispanic applicants who failed

on account of Written Examination 7029’s discriminatorpamt, only 114 black and 62 Hispanic candidates would

have been hired._(Séfited States v. City of New York37 F. Supp. 2d 77, 88-89 (E.D.N.Y. 2009) (“D.l. Qp.

Of the approximately 165 black and Bdspanic applicants who failed @tcount of Written Examination 2043’s
discriminatory impact, only 30 black and 17 Hispanic candidates would have been hired 89i®0.) In addition,

of the 95 black and 63 Hispanicnthdates who passed Exam 2043 — but were never reached on its resulting
eligibility list — 42 black and 28 Hispanic candidates would have been hiredat (81.-92.) These calculations
account for the fact that mg individuals who passetie discriminatory examinatns never became firefighters.
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determined to be currently unqualified bésepon the City’s objective, nondiscriminatory
criteria. (Sedd. 1 49-53.) A candidate’surrent qualifications foappointment would not
consider whether he or she had met an age requirementid ($€3.)

Finally, Section IV provides for the awarding ‘oétroactive seniority” relief to some of
the victims of discrimination, cluding seniority for the purposes of pay, pension and benefits,
as well as “competitive” seniority used wherumbent firefighters compete for promotions,
transfers or other benefits. (Sek 1 54-56, 10.) Such seniorityould be available to those
who were hired under the “priority hiring” relief mentioned aba& well as to those victims
who were already hired by thety; but whose hiring was delayd&@cause of the discriminatory
impact of Written Examinations 7029 and 2043. (#ke The calculation of seniority would
extend back until the victim’$presumptive hire date” — i.e. a victim would be entitled to
seniority as of the median hiring date for thegibllity list created from either Exam 7029 or
2043 (depending upon which thppdicant sat for). (Sedl. 1 54-55, 9.) A victim would be
awarded seniority as if they had been hiredFebruary 2, 2003 (the meudh hire date of the
Exam 7029 eligibility list) or Jun&1, 2006 (the median hire ddta the Exam 2043 eligibility
list). (Seeid.19.)

Section V, entitled “Development of a New Selen Procedure,” requires the City, in
consultation with the Federal Government and Yfulcan Society, to “design, develop and
validate” a new selection procedure foetjpb of entry-level firefighter. (Seml. | 57.)
Following the development and vadiibn of a new seléon procedure, the City would report its
results to the Federal Government and the Vulcans, who could either (1) agree to jointly submit

the new test for the court’s agwal, and seek implementation arf eligibility list based upon



the new procedure within six mdrst, or (2) file objectins to the new procedure with the court,
and seek a hearing to determine the validity ef lew test and the availability of alternative
procedures for prompt implementatidr(Seeid. 11 58-61.)

Section VI, entitled “Compliance Monitoring,” requas the City to maintain various
records and documents relating to its hiring dfyetevel firefighters and its compliance with the
court’s remedial order._(See. | 63-67.) The Section requird® City to make these records
available to the Federal Governmemid to the Vulcans upon request. (&eef 64.) It also
requires the City to make alable for interview or deposition any individuals with knowledge
or information necessary to verify the City’s compliance. (8k€f 65.) As part of its
compliance obligations, the Cityould also have to provide repsito the Federal Government
and to the Vulcans about various aspects dadntsy-level firefighter selection process. (Sae
11 66-67.)

Section VIl of the PRO, entitled “Retention of Jsdiction,” provides for the retention of
the court’s jurisdiction over the case umrtain benchmarks hawbeen reached._(Sek | 68.)
Section VIII, entitled “Costs and Fees,” requires By to pay for certain costs and fees
incurred in the course of the litigation. (Sdef 69-71.)

1. INDIVIDUAL RELIEF

Following its liability rulings,the court must fashion relighat “makes whole” the
victims of the City’s discriminatory testingamtices. The PRO sets out a basic framework for
awarding that type of reliefand the court will adopt théroad contours of the Federal

Government’s proposal, includinga notice-and-claims processsigmed to identify — and seek

® The City would bear the costs of developing the new selection procedure, except for théStanigdattorneys’
and expert fees. The PRO also provides for the payoid¢iné Vulcans’ reasonabdtorneys’ and expert fees.
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information from — black and Hispanic applicants who sat for Written Examinations 7029 and
2043; a process by which the City may attemhimw a nondiscriminatory reason for not hiring
those applicants; a pro rata distribution of ntane benefits to the identified victims of
discrimination; and a determination of which 2@8tims, if any, are awently interested and
qualified to be awarded priorityiring as entry-level firefights with retroactive seniority.

The City objects to several aspects of thiefeind the court has identified several areas
in which further information is uired. In this Section, the coaddresses: (A) the burdens of
proof applicable to individual relief determtrans; (B) the process fanaking individual relief
determinations; (C) the distinction between themdims eligible for monetary relief only and
those also eligible for priority hiring; and (D)etlavailability of retroactive competitive seniority.

As set forth below, the court concludes tt#) the basic, burdenhdting framework set

out by the Supreme Court in FranksBowman Transportation Compa#24 U.S. 747 (1976),

is applicable to the remedial determinationshiis case; (B) further information or clarification
from the parties is needed on the processrfaking individual relief determinations; (C) only
applicants who are currently qualified to be figéfiers are eligible for prity hiring, but further
information or clarification is needed onetmature of those qualifications; and (D) the
retroactive seniority set out in the PRO is prpevailable to priaty hires, but further
information or clarification is needed concemiretroactive seniority fovictims delayed by the
City’s discriminatory practices.

The court addresses each of thésur areas in turn. In daj so, the court overrules the
City’s objections to the basic men-shifting framework at the refiphase, and to the award of

retroactive competitive seniority as an available form of relief.
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A. Burden to Prove Individual Eligibility

The City argues that the PRO properly lightensPlaintiffs’”” burden to show that
particular individuals were adl victims of the City’s diseminatory hiring practices.
According to the City, following the court’s lidiby ruling, Plaintiffs still carry a burden:

They must prove which of the class migers would have actually gone forward
with the [hiring] process. Thereaftéhe defendants have the burden of showing
which of those, in this reduced poelould not have been able to enter the
academy. Then, a further examination determination is still required for the
Court to determine which class members were actually victimswixch would
have actually advanced beyond simfiging on a list and gone to the Fire
Academy.

(SeeDefendants’ Opposition (Docket Entry # 347) (“Def. Mem.”) 23-24.) For support, the City

relies principally on the Supren@ourt’'s decisions in International Brotherhood of Teamsters v.

United States 431 U.S. 324 (1977) and Firefiging Local Union No. 1784 v. Stot#67 U.S.

561 (1984). The City points torlguage, for example, that a pitdf “must carry [the] burden of
proof, with respect to each specific individual,the remedial hearingp be conducted by the
District Court . ...” (DefMem. 20 (quoting Teamsterd31 U.S. at 371); see algh at 20-21

(quoting_Stotts) What the City ignoredjowever, is thathe quoted languagspplies to a type
of claim that is not present in this case: amnlby an individual who dinot actually apply for a
job, but who claimed to have been deterred by atetepractice. For thiype of claim at issue
here however, the applicable burden-shifting feamork was set forth bthe Supreme Court in

Franks v. Bowman Transportation Compa#24 U.S. 747 (1976).

In Franks the Supreme Court held that “proof afdiscriminatory pattern and practice

creates a rebuttable presumptiorfamor of individual relief” forthe victims of discrimination.

"In this Memorandum & Order, the court uses the termifiBii to refer to Plaintiff and Plaintiffs-Intervenors who
are seeking relief for the victims of discrimination.
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Teamsters431 U.S. at 359 n.45 (describing FrankPRlaintiffs “need only show that an alleged
individual discriminatee unsucceshy applied for a job and themafe was a potential victim of
the proved discrimination.”_Sead. at 362. Following this showing, “the burden then rests on
the employer to demonstrate that the indivicagdlicant was denied an employment opportunity
for lawful reasons.” _ld(citing Franks 424 U.S. at 773 n.32); see a4d U.S.C. § 2000e-
5(9)(2)(A). By its terms, this burden-shifinframework applies to cases in which actual
applicants for employment havmeen refused a job on accouwfta discriminatory selection
practice.

In Teamstersthe Supreme Court expressly affirmednd extensively relied upon — its
decision in_Franks A new issue presented in Teamstdrswever, was how a court should

assess the claims of individuakho did not actually applyor the job inquestion, but who

nonetheless claimed to have been deteosed discriminatoryhiring practice. _Sedeamsters

31 U.S. at 364-71. The Supreme Court held featiority relief wouldbe available to such
individuals only if they coulddemonstrate that they were “potential victim[s] of unlawful
discrimination.” _Id.at 367. The Supreme Court held thatonapplicant claiming to be deterred
by an employer’s discriminatory practices bealge“hot always easy burden of proving that he
would have applied for the job hadnibt been for those practices.” k. 367-68. “When this
burden is met, the nonapplicant is in a position analogmtigat of an appdiant and is entitled to

the presumption” applicable to actual applicants.at®68. In other words, Teamstéedd that

nonapplicantdear the burden of demdreging that they would havapplied for a job, but it did

not disturb the presumption of relief afforded to acamdlicants
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Nor did the Supreme Court’s holding in_Sto#tiéer this distinction in the burdens of
proof between applicants and nonapplicants. In_the Stoitguage quoted by the City, the
Supreme Court noted that individsavho prove that they werectims of discrimination may be
awarded competitive seniority, but those who weothing more than members of the same
minority group as those victims could not necessarily be awarded such relief, 480ttsS. at

578-79. This language — relying on Frardesl Teamsters does not address the manner by

which applicants and nonapplicarmay satisfy their burden. As set forth_in Teamstariial
applicants meet their initial medial burden by showing thateth have unsuccessfully applied
for a position, while nonapplicants satisfy theurden only by affirmativgl demonstrating that
they would have applied. 431 U.S. at 357-71.

Consistent with Teamsteend Stottsindividual relief in this case is available to actual

test takers- i.e, those who sat for Written Examinatio2843 and 7029 — unlettse City is able

to show that those individualgould not have been hired for nosdiiminatory reasons. As set
forth in the PRO, actual test takers would reeeiotice of the availability of relief, and would

be given the opportunity to submit a claim foimdicating that they sat for Written Examination
7029 or 2043, and were discriminated againsgebdaupon the City’s use of one of those
examinations. (SePRO {9 18-20.) Once a claimant comes forward with evidence that, for
example, he or she failed Written Examination 7029 or 2043, that individual would be entitled to
a presumption that he or she was the subjedisafrimination and is entitled to compensatory,

make-whole relief. SeeTeamsters431 U.S. at 362; see al€phen v. West Haven Bd. of

Police Com’rs638 F.2d 496, 502 (2d Cir. 1980) (“Where thbias been an unlawful refusal to

8 The PRO is currently silent on the specifics of theseipatibn and claims proceduresut it is clear that the
remedial process will apply solely to actual applicants. B5@ 11 18, 3, 5, 8.)
14



hire, individual class members establish th@ima facie entitlement to backpay simply by

showing that they applied for the j@nd were not hired.”); Acha v. Beant81 F.2d 648,

656 (2d Cir. 1976) (noting that ghtiff could “satisfy her burden by demonstrating that she
actually filed an application for employment”).

Following this simple showing, the burden would rest on the City “to demonstrate that
the individual applicant was desd an employment opportunity for lawful reasons.” Teamsters

431 U.S. at 362 (citing Frank<li24 U.S. at 773 n.32); see alRwmbinson v. Metro-North

Commuter R.R. Cp267 F.3d 147, 159-60 (2d Cir. 2001). T®iky could attempt to show that,

based upon nondiscriminatory hiring criteria iaq# at the time, the City would not have hired
the individual, or the idividual would have volutrily withdrawn from the process. Doubts as
to the existence of such nondiscriminatory reaseould be resolved aget the City, which is
responsible for the uncertainty. SE8ehen 638 F.2d at 502; AADE647 F.2d at 289. Should
the City succeed in showing a nasatiminatory reason, no religfould be awarded. If the City
should fail to show a nondiscrimatory reason, the claimantowuld be entitled to make-whole
relief.

To the extent that the City objects to thigrden-shifting framework, the City’s objection
is OVERRULED.

B. Process for Determining Individual Eligibility

In order to provide individualelief to the victims of the City’s discrimination, the court
must implement a workable process by which bmaisands of potential viots can be identified
and compensated. The PRO esthlelisthe starting point. It setsit a claims process coupled

with pro rata relief that willallow the court to approach éhtask of remedying widespread
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discrimination without resorting to thousands inflividualized hearings. It also sets out a
process in which the Federab@rnment would make the initialigibility determination, the
City and the Vulcans would objgeand the parties would attempt to resolve their differences
outside of court. (SeBRO 11 25-27.) Following this process, the Federal Government would
provide the court with its initialigibility determinations, to which any party (including the City,
the Vulcans, individual claimantand others) would have the chancebject at a court-ordered
“Fairness Hearing.” (Seid. 17 28-303 This would limit the number of disputes that the court
would be required to resolve.

Nonetheless, the court requires furthefoimation to determine whether all the
particulars of the process sett @ the PRO should be ordered asrently drafted. The court
identifies three issues with respect to theikiiidy determinations. First, the PRO does not
explicitly state that its initialput-of-court eligibility determingons will be made in accordance
with the Franksburden-shifting framework. In othevords, the PRO does not state that a
claimant would have the initial burden of demonstathat he or she was an actual test taker,
followed by an opportunity for the City to satists burden to show a nondiscriminatory reason
for its hiring decisiort’ (See PRO  22.) Instead, it appehss the Federal Government would

make an initial, out-of-court eligibility deterrmation, and that each of its determinations would

° The provisions relating to the Fairness Hearing areentitely clear to th court. The language of the PRO
suggests that the Fairness Hearing would be designed to notify and hear objections from the claimantssthemselv
(SeePRO 11 29-30.) The provision cited by the Federal Government relating to the Fairness Hearing, however, is
designed to provide an opportunity to affected third parties — rather than claimants — to make theiroxews kn
See42 U.S.C. § 2000e-2(n); see al8a2000e-2(n)(2)(C). Presumably, all of these groups of individuals could
present their objections at the Fairness Hearing (althoudfiplahearings might be appropriate). In addition, the

PRO indicates that a separateairness Hearing would be held priortte determination of the total amount of
money to be distributed. (See PRO 1 16-1&.he February Conference, theparties should be prepared to

address the nature and scope of the Fairness Hearing or Hearings proposed by the PRO.

10|t appears that the Federal Government would utilize the Framkework in making its initial determination
(seeUnited States’ Memorandum (Docket Entry # 316) (“USA Mem.”) 18-20)), but such a conclusion does not
seem to be compelled by the PRO.
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have the presumption of correctness. Anyeoting party — whether it be a claimant, a third
party, or the City — would have the burden of overcoming that presumption PR&24q 31, 33

(requiring any objector to show that United Statkstermination was not “reasonable, equitable

and consistent with the prowsis of this Order”); see al99RO 1 32 (requiring any objector to
priority hiring determination to show that claim&awould not have beehired from the relevant
eligible list, absent the City’s use of theaptices the Court has found resulted in an unlawful
disparate impact in violation dfitle VII).) Providing a presumtion in favor of the Federal
Government’s determinations would help tceamline a process which will involve assessing
thousands of potentiahward recipients® But, the precise process for making such a
determination is not clear to the court from theef of the PRO. The parties should be prepared
to address the details of the eligibility deténation process at the February Conferéfice.

Second, the initial eligibility determinatioshould involve a simple determination of
whether an individual sat for one of the two discriminatory examinations, followed by a
determination of whether th€ity has shown a nondiscriminatory reason that an individual
would not have been hired. The reasons tig @il rely upon will likely fit into a discrete
universe of nondiscriminatory qualifications for tjed of entry-level firfighter at the time of
Written Examination 7029 and 2043. The City might argue, for example, that a particular
claimant was not medically, psydbgically or physically fit, orthat he or she had a criminal

record. (SeeDeclaration of Richard A. Levy (D&et Entry # 264), Ex. L (Notices of

' Reliance on an objective court-appointed monitor orispesaster might achieve the same result. The parties
have not addressed the possibility of a court-appointedemaistmonitor to oversee aspects the implementation of
relief. At the February Conference, the partes should be prepared to adass the possibility of designating
such an individual.

12 At the February Conference,the parties should be prepared to discuss the eligibility determination process
for determining entitlement to individual relief.
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Examinations 7029 and 2043).) It might, thereftweefficient for the City to develop early an
list of the nondiscriminatory criteria it wiltely upon to challenge individual claimants’
eligibility. The court ould then settle any disagreemebbat these criteria and provide the
parties with a framework for the City’s objemts going forward. Establishing such criteria
would increase efficiency by allong eligibility determinations to be made with the aid of
identified standards, and allowing the courtesolve any disputes about those standrds.

Third, although the City bears the burden prbving nondiscriminatory reasons for
individual hiring decisions, it might be inefficient for the City to gather all the information
relevant to its objections. Fexample, information about sométhe individualqualifications,
such as a criminal record or a high schoglaina, could be more easily obtained from the
individual claimants themselves. To increafieciency, therefore, the individual claim forms
might require information about some of theagthtforward qualifications, to be supplied under
oath, from claimants themselves. Requiring ¢ke@mants to provide this information would
likely have little effect onthe burden of proof for makinghe ultimate qualifications
determination._ CfAADE, 647 F.2d at 289 (“With respect to mastthe City’s prerequisites . . .
we would expect the allocation of the Ban of proof to have little impact.y.

In sum, the court substantially agrees wite PRO’s eligibility framework, but requires
the parties’ views on several issues relatingthte implementation of that process. At the

February Conference, the parties shdaddorepared to address these issues.

13 At the February Conference, the parties should be prepad to discuss the possibilityf establishing a list of
qualifications that the City would rely upon in proving a nondiscriminatory reason for its hiring decisions.
The City should be prepared to address the issue what qualifications it intends to rely upon.

14 At the February Conference,the parties should be prepared to discuss the efficacy of requiring claimants
to provide certain information under oath pertinent to their relief eligibility.
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C. Types of Individual Relief: Monetary or Hiring

For victims who failed the written examinations, two basic categories of make-whole
relief are available:__monetarglief and_hiringrelief. Yet, not all wtims will necessarily be
entitled to both forms of relief. _(Sd#RO | 23.) This is sensible because, as set forth below,
entitlement to priority hiring muires a victim to be_currentlgualified to be an entry-level
firefighter, but entitlement to monetary relief does not.

Eligibility for compensatory relief, as a general matter, turns on a candidates’

gualifications at the time of WrittelBxamination 7029 and 2043. See, eAADE, 647 F.2d at

289. The_hiringof a victim as a remedial measure, however, depends on the victim being
currently in compliance with the City’s nondisorinatory qualifications for entry-level
firefighter. SeeFranks 424 U.S. at 772-73 n.31 (noting thepplicants must be “presently
gualified” to be eligible for priority hiring). Such qualifications appear to include physical,
medical, and psychological fiss tests, as well as bgokund checks and basic language
proficiency’® (SeeDeclaration of Sharone®ley (Docket Entry # 31JSeeley Decl.”), Ex. E
(setting forth qualifications fromlotice of Examination 6019); see alB®RO {1 45-53 (setting
forth procedures for determining current queahfions for priority hiring).) Moreover, to
ultimately work as a firefighter, a victim wouldVeto successfully complete training at the Fire
Academy*® Should a claimant be unable to meet ¢hasalifications, he ashe would be limited

to monetary relief.

5 The court does not pass on the nocrifisinatory requirements at thisnte, but only notes the existence of
requirements that, it appears, the City will rely on. e Wity will be given the opportunity to present a list of
nondiscriminatory criteria to the court.

16 Retroactive seniority would be awarded following completion of a probationary p¢8edPRO 1 55.)
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The distinction between eligilty for monetary relief and hiring relief balances the need
to make whole the victims of past discrimiatiwith the concern for public safety that is
inherent in any decisioto hire a firefightet! The need to ensure that firefighters possess
relevant qualifications can outweigh the prefese for hiring as an available form of make-
whole relief. _SeéAADE, 647 F.2d at 281-82.24 (rejecting argument i relief order would
“require the City to hire persomgho are not qualified to be firgfinters,” because, in part, “[a]ll
will be required to pass physicatness tests, and meet the City’s other requirements, other than
the written test”). In order to balance tbesonsiderations, the City must be given the
opportunity to challenge a victim&urrent qualifications for theb of entry-levefirefighter.

The PRO sets out a procedure that allows the City to do so. P24 45-53.) Among
those eligible for priority hiringthe City would have to make &affer of priority hire” to up to
293 victims™® (SeePRO 11 41-46.) The City would have obligation to hire any individual
who, for example, refused hiring, failed a poffer medical or psywlogical evaluation, or
failed to appear without good caion his or her first day #te Fire Academy. _(Sad. § 47.)
The PRO also permits the City to contend thelaamant is “not currently qualified for the entry-
level firefighter position using the lawful, objective hiring ciidem use by the City at that

time....” (Seed. {1 49.) The parties would attempt to resolve any dispute over current

" In practice, this distinction may mean, for example, that a minority test taker would be entitled to monetary relief
because the City has been unable to shawendiscriminatoryeason for not hiring the inddual at the time of the

City’s discrimination, but the victim auld be ineligible for hiring relief dcause he or she has become currently
unqualified for the position basegon nondiscriminatory criteria.

8 The PRO does not appear to address a situation irwiice than 293 victims who failed or effectively failed
Examination 7029 or 2043 are founda® currently qualified and interestedhaing firefighters. Because the PRO
would offer no more than 293 positions, the actual hiring of such candidates could probably be performed on a
random basis from the overall list of those qualifiedt the February Conference, the parties should be
prepared to address the possibility tht more than 293 individuals will be found to beinterested in and
currently qualified to be entry-level firefighters.
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qualifications outside of court, and the court would resolve any disthaesarties could not.
(Seeid. 1Y 51-52.) The court agrees that thisibdramework is a sesible approach to
determining which individualare currently qualified.

Nevertheless, the PRO does not make precdebr what sorts of qualifications will be
considered at this stade.For example, the PRO suggests tatindividual victim would have
to sit for Written Examination 6019, and scoreeatst a 60 to be considered currently qualified.
(SeePRO 1 48 (in section relating to current quadifions, requiring City taotify Plaintiffs if
claimant failed to sit for Written Examinatid@®19 or failed to score a 60); § 47 (noting that a
claimant could not be consideredirrently unqualifiedif he or she scored at least a 60 on
Written Examination 6019).) But i$ not clear why eligibility fompriority hiring for victims of

discrimination should depend @ngrade of 60 on Exam 6019.1n any event, at the February

¥ There is one “qualification” that plainly may not be ddesed: a victim’s failure¢o score a passing grade of
84.705 on Written Examination 7028 a passing grade of 70 on WrittenaExnation 2043 does not necessarily

mean that he or she is currently unqualified for hiring freliehe court has already rauléhat those examinations —

and the pass/fail cut-off scores they utilized — are notectlto the job of entry-level firefighter. Failing those
examinations, therefore, does not mean that a candidate must be unqualified to be a firefighter. As the Second
Circuit stated, in a similar context:

We find no merit in defendants’ contention that the order will require the City to hire persons who
are not qualified to be firefightersAll will be required to pass phigal fitness tests, and meet the
City’s other requirements, other than the written test. As to the written test, its omission cannot be
detrimental to the City. The district court found and defendants do not here dispute that these
exams were not job related. Indeed, the Bridgeport Fire Chief testified that the 1975 exam might
well rank lowest those candidates who would be the best firefighters. On the record in this case,
therefore, it cannot be said that the minoritylEamts who failed the firefighters exams are any
less qualified than the nonminority individuals who passed.

AADE, 647 F.2d at 282 n.24. Likewise here, an applicant’s having failed Written Examination 7029 or 2043 does
not necessarily mean he or she is less qualified than passidglates, especially because such a candidate will be
required to meet the job’s current nondiscriminatory qualifons. Of course, the City might still present evidence

that a particular individual's score was so severely low on one of the discriminatory written examinations that he or
she would be ineligible. The City would carry the burden of making such a showing.

%% Because Written Examination 6019 hasmeen shown to be validated, it ieprature to decide whether the court
should require a victim of discrimination to pass that examination in order to prove his orraat qualifications

to be hired. Following a hearing on Exam 6019’s validity, the court will consider whether and/or how to use
Examination 6019 as a measure of a victim’'s current qualifications. The validity of Exam 6019 is discussed in
further detail below.
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Conference, the parties should be prepareditivess the issue of the current qualifications of
victims 2!

D. Awarding Retroactive Seniority

“A court that finds unlawful discrimination isot required to grant retroactive relief.”

Ingram v. Madison Square Garden Center, ,In@9 F.2d 807, 811-12 (2d Cir. 1983).

Retroactive seniority is a matter be determined based upon the circumstances of an individual
case and is a matter within the “sound equitalderetion of the distct courts.” _Franks424
U.S. at 770. Nonetheless, “retroactive seniorstyordinarily considered to be a relatively
fundamental form of relief where a plaintiff wasbject to unlawful discrimination in the hiring
process.” _Sand®8 F.3d at 1329. In fashioning an atvaf retroactive seniority, the Supreme
Court has cautioned district courts to considerdégree of impact such award would have on
non-victim employees of a defendant._In TeamstbesSupreme Court wrote:
[A]fter the victims have been identified and their rightful place determined, the
District Court will again be faced with ehdelicate task of adjusting the remedial

interests of discriminatees and the tegate expectationsf other employees
innocent of any wrongdoing.

431 U.S. at 372. In deciding whether to awartlogetive seniority tadentified victims of
discrimination, the court must carefully consitles legitimate expectations of “other employees
innocent of any wrongdoing.” 1d.

The PRO provides for retroactéivseniority to be awarded to those victims who were
never hired by the City, as well as to those vistinhose hiring was delayed. In either case, the

awarded seniority would extermhck until the victim’s “presumptive hire date” — j.ea victim

2L At the February Conference,the parties should be prepred to address which curent qualifications will be
required of identified victims of discrimination to show that they are currently eligible for priority hiring
relief.
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would be entitled to seniority as of the medtaring date for the eligibility list created from
either Exam 7029 or 2043 (depending upon which the applicant sat for)id($§eb, 8, 9, 54-
55.) The court addresses each of these categories in turn.

1. Non-Hire Victims

The PRO allows the court to appropriatelyanae the considerations set forth by the
Supreme Court in Teamstarsawarding seniority relief taictims who were not hired. Based
on the calculations at the liability phase, #RO begins from the premise that 186 black and
107 Hispanic applicants (293 tbtaictims) would have been hired if not for the City’'s
discriminatory hiring practices. (Semupra note 5.) Because it ignpossible to determine
exactly whenthese individual black and Hispanic apphts would have been hired, the PRO
proposes to assume that each of them would bege appointed as of the median hiring date of
each examination. _(Sd&R0O 11 9, 55.) Althodmgthis assumption will not precisely reflect the
circumstances of each individual in the absesfadiscrimination, relying upon the median of all
hiring dates is reasonable under the circumstances.

The City objects to this proposal, arguititat the PRO “improperly seeks to award
competitive seniority without making the individualized findings and assessments, which are
required for such relief.” (Def. Men8.) The City contends that monetaawards “can be
applied to the entire class ompep rata basis as any imprecisiomy has a negative effect on the
wrongdoer.” (Id) By contrast, the City argues that awards of retroactive seniatpyire
“individualized showings” to determine “the actwéctims of discrimination and to cause the
least impact on the rig of the innocent non-victim employees.” JIdlhat is, the City opposes

the awarding of retroactive competitive senigrasserting that the PRO does not identify actual
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victims of discrimination and does not adequatmnsider the rights of incumbent firefighters.
(Def. Mem. 8-19.)

A fundamental misconception runs through iy’s arguments. The City fails to
appreciate that the actual applicanteowsat for Written Examinations 7029 and 2043 are
presumedo be victims of discrimination based dglapon their having sat for those exams and
having failed or effectively failed. Sdeeamsters431 U.S. at 359 n.45, 362. Every one of these
applicants will be an identifiedictim of discrimination should the City fail to demonstrate a
nondiscriminatory reason that the person washnmetd. The PRO, therefore, does not take a
“classwide” approach to identifyinghe victims of discrimination. Instead, it requires an
individual determination of whether each tegter was discriminated against based upon use of
the written examinations or whether he or glas not hired for a legitimate nondiscriminatory
reason.

The issue on which the PRO ddeke a classwide approachtli® determination of what
form and _how muchrelief will be afforded to these individually identified victims of
discrimination. The PRO bases this calculafmnnon-hires on a determination of the number
of positions and amount of seniority that wetave been awarded to black and Hispanic
applicants absent the discrimination. ThisslWide approach does notl ta identify individual
victims — instead, it accounts foretHact that it is impossibléo determine which particular
identified victims would have been hired fibre available positions. Limiting the number of
positions to 293 — and setting the seniority date@mtkdian date of hiring — allows the court to
balance the need to compensate victimsired the uncertainty created by the City’'s

discriminatory practices. Rath#tan being overbroad, the approashailored to distribute the
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positions and seniority resulting from the minority shortfall to a subset of the victims of
discrimination. This approach is consisteritwthe case law cited in the parties’ brieffiig.

See, e.g.Ingram 709 F.2d at 812-14; United States v. City of Miah®5 F.3d 1292, 1300 (11th

Cir. 1999); see als®obinson 267 F.3d at 162 n.6 (noting availktyi of classwide relief, but

indicating preference for indidual determinations).

The approach awards seniority in an amouat th coextensive witlthe shortfall that
resulted from the City’s discriminatory hiringgmtices. Because the court determined that 186
black and 107 Hispanic applidanwould have been hired absehe discrimination, the PRO
properly fixes the number of alable positions at 293. Assumirigat these hires would have
been spread out proportionately among all hirimgnfreach respective list,ig reasonable to set
the seniority date for each ofetbe hired victims as of the madi date. This approach is
designed to re-create the conditions that woulce lexisted absent discrimination, and would do
no more than make whole the victims who werg] are, currently qualified to be entry-level
firefighters. Such make-whole reliefgmerly includes compeive seniority. _Sed@ ruskoski v.
ESPN, Inc, 60 F.3d 74, 77 (2d Cir. 1995)S€niority rights — both ‘copetitive status’ seniority
and ‘benefit’ seniority — are important compateof ‘make whole’ rikef under Title VII.”).

The City contends, however, that the raiéappointment for those who passed Written

Examinations 7029 and 2043 demonstrate that many candidates who would haveopassed

the written examinations would not have been hirddef. Mem. 22-23.)As previously noted,

however, the shortfall calculatiaiready takes into consideati the hiring rates of candidates

22 Regarding monetary relief, the PR{I50 takes a pro rata approachecBuse there will likely be many more
victims of discrimination than positions that the City would have filled with minority candidates, the PR@eprovi
each victim with a pro rata share oétmonetary value of those positions. dyiding the value of the total number
of positions by the total number of eligible victims, the PRO provides each victim the value of the pestishe
was denied discounted by the probabititgt the individual might not havmen the one to receive the job.
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who passed the written examinations. (Sagra note 5.) To the extent that there is uncertainty
about whether any particular individual would haaaried forward with the process, or would
have been disqualified for a nondiscriminatoegson, that uncertainty will be resolved against
the wrongdoer. Moreover, because the PRO wowdtgeniority to no more than 293 victims,
even if the City faildo show a nondiscriminatory basis 8 decisions not thire hundreds of
victims, no more than 293 inddwals would be granted retrdiae seniority. Therefore, the
amount of seniority relief awarded wduhot exceed the amount of the injury.

Finally, the proposed senioritglief does not unduly burden inobent firefighters. First
of all, the fact that incumbents are affectechas, on its own, sufficiento defeat an award of
retroactive seniority. As theupreme Court stated in Franksore is required:

[Dlenial of seniority relief to identifidle victims of racial discrimination on the

sole ground that such relief diminishése expectations of other, arguably

innocent, employees would if applied generally frustrate the central “make

whole” objective of Title VII. These conflimg interests of other employees will,

of course, always be present in instas where some scarce employment benefit

is distributed among employees on thesibaof their status in the seniority

hierarchy. . . . [W]e find untenable thenclusion that this fon of relief may be

denied merely because the interests of other employees may thereby be affected.

“If relief under Title VIl can be deniednerely because the majority group of

employees, who have not suffered discrimination, will be unhappy about it, there

will be little hope of corecting the wrongs to which the Act is directed.”

424 U.S. at 774-75 (quoting Unitedais v. Bethlehem Steel Carg46 F.2d 652, 663 (2d Cir.

1971)). While the court must caudliyy consider the interests afcumbent firefighters, the mere
fact that these interests wille affected is insufficient to preclude retroactive competitive
seniority.

The approach proposed by the PRO properlynzais the competing interests. The PRO

proposes that retroactive competitive senioritgudd be awarded only to identified victims of
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discrimination. This number would be limitedttee 293 places that tlweurt determined would
have been offered to black or Hispanic candidates absent the discriminatory impact of Written
Examinations 7029 and 2043. Moreover, the effechiving dates of those candidates — set to
the median hiring dates from the respective exations — does not place the victims in front of
every other person hired from those examinatidnstead, it takes the momodest approach of
assuming that minority candidates would haeerbhired approximately in the middle of each
list. This effectively cuts in half the number of incumbents who would be affected by the grant
of seniority.

Accordingly, the negative effects of grantiregroactive seniority t@93 individuals will
be felt by approximately half dhe 5,300 incumbents who werdestted based upon the results
of Written Examinations 7029 and 2043. (&eé& Op, 637 F. Supp. 2d at 80, 85-86, 94.) The
Federal Government points out that 293 is about the size of one academy class so the
displacement impact of the senty awards will amount to, ahost, approximately one class
year of delayed seniority for those affected. SAUReply 18.) The court also notes that these
latter firefighters were themselves the beneficiaries of hiring from the discriminatory
examinations. Although the incumbents bearresponsibility for this discrimination, it is
reasonable to require them to carry a $nma¢asure of the burden of compensating the

examinations’ victims._Sed@/ygant v. Jackson Bd. of Edud.76 U.S. 267, 281 (1986) (“When

effectuating a limited and properly tailored remeadycure the effects of prior discrimination,
such a sharing of the burden by innocent parties is not impermissible.”) (internal quotation marks

omitted).
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In reaching this conclusion, the court rejects the City’s argument that an award of
retroactive competitive seniority would viodatthe Equal Protection rights of incumbent
firefighters. As set forth in the PRO, these awavdsld be allotted only to identified victims of
discrimination. Singling out this group for remedielief is not a classification based upon race
or ethnicity, but is instead aadsification based upon that individga$tatus as a victim of prior
discrimination. _Seé\cha 531 F.2d at 656 (“Award of seniority to those who had actually been
discriminated against by these defendants is rptederence’ because of sex. It is rather a
remedial device well within the broad powesnterred on the district court by [42 U.S.C. §
2000e-5(g)].”). And, to the extetttat such relief might benduly burdensome to any particular
individual, the PRO provides ifoa Fairness Hearing to allow individuals to present their
circumstances to the court. SEU.S.C. § 2000e-2(n).

For the foregoing reasons, the City’s objection with respect to seniority for identified
victims of discrimination is OVERRULED.

2. Delay Victims

The PRO would also grant retroactive seniatityndividuals who wee delayed in hiring
based on the City’s use of Writtdeexaminations 7029 and 2043. (F&RO 11 5, 54; see also
USA Mem. 20 n.18.) The Federal Government axyd that this progion provides seniority
relief to those delayed in hiring “if they weredil after the median hiring date for the relevant
eligible list.” (Id) In other words, those mingyitandidates who were hired befdhe median
hiring date on each examination would not be elggfbr relief, but those who were hired after

the median hiring date would be eligible fotroactive seniority up to that presumptive hiring
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date. Although the parties do rexddress this aspect of the propdselief in their briefing, as
set forth herein, they should be prepa®do so at the February Conferefite.

According to the calculations cited in theuct’s liability ruling, the delay in hiring was
computed by comparing the actuastdbution of black and Hispaniures to the distribution of
those hires abserdiscrimination. (SeeSiskin Report 19-21.) The difference between the
minority applicants’ actual and expected hiridgtes was then aggregated to reach the total
amount of delayed wages and seniofatythose minority appointments. (Sele According to
those calculations: approximately 68 black@ptments from Written Examination 7029 were
delayed for a total of approximately 20 yearsladt seniority; approximately 86 Hispanic
appointments from Written Examination 7029 were delayed for a total of approximately 23 years
of lost seniority; approximately 44 blaclp@ointments from Written Examination 2043 were
delayed for a total of approximately 14 yearsladt seniority; approximately 51 Hispanic
appointments from Written Examination 2043 were delayed for a total of approximately 12 years
of lost seniority. (Se®.l. Op., 637 F. Supp. 2d. at 90-92; Siskin Report, tbls. 3b, 4b, 12b, 14b.)

With regard to apportioning thelue of this delayed senioyitit is not clear to the court
why reliance on the median hiring date wouldtbapproximate the amount of seniority each
delayed claimant lost on account of the dieanation. It appears from the expert analysis
relating to this delay that the impact of theéagewas felt by minority candidates from the very
beginning of the City’s appointmentfn Written Examinations 7029 and 2043. (S#skin
Report, tbls 3a, 4a, 12a, 14a.) The delay, therefore, affeatatidates who were hired before

the median cutoff date, yet the PRO does nopgse to award them retroactive seniority.

% At the February Conference, the paties should be prepared to addrss the method of calculating seniority
awards for victims whose hiring for the job of entry-level firefighter was delayed by the City’s use of Written
Examinations 7029 and 2043.
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Unlike for non-hires, the dates which the delay claimants welneéed can be determined, and
those candidates who were hired before the methtes would be denied relief if seniority were
to be based solely on the median hire datethdkahan exclude thigroup of individuals, the
court would prefer to devise a method of appwontig relief that couldye distributed among all
victims.

At the same time, the expert analysis shtivet the delay in hiring did not affect every
appointment made. _(Sde.l. Op., 637 F. Supp. 2d. at 90-92.Accordingly, the analysis
supposes that some of the Birmade both before and afteetmedian hire date were not
affected by the discriminatory examinations. may therefore be sensible to divide the total
amount of delayed seniority pro rata across tthtal number of hires. Although not everyone
hired was affected, dividing thetal amount of seniority wouldpportion the totavalue of the
loss among the individuals most likgo have been affected, raththan providing a windfall to
certain victims at the expense of oth&rdt would also limit the amount of recovery to the total
value of the delayed seniority.

In any event, the parties should be prepaito address methods of apportioning relief
among those who were delayed by Written Exatioms 7029 and 2043. Although the current
method proposed by the PRO wowplavide relief to some of those delayed, it does not appear

to fully reflect the calculationdescribing the disparate impacttbe ranking. To the extent a

% For example, the court might: (1) divide the 20 years of lost seniority of black hires from Exam 7029 among all
104 black hires from that amination (amounting to appramately 2.3 months of senitr each); (2) divide the 23

years of lost seniority of Hispanic hires from Exam 7029 among all 274 Hispanic hires from thatagiramin
(amounting to approximately 1anth of seniority each); (3)dde the 14 years of lostmsierity of blak hires from

Exam 2043 among all 80 black hires from that examination (amounting to approximately 2.1 months of seniority
each); and (4) divide the 12 years dftlseniority of Hispanic hires frofixam 2043 among all 187 Hispanic hires

from that examinatiof@amounting to 0.8 monthe seniority each).

% Alternatively, it may be sensible to rely upon the actual hiring approximations calculated by the Federal
Government's expert in ascertaining the amount of delay. §&@eReport, tbls. 3, 4, 12, 14.)
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closer approximation might be available, it wobklpreferable to apportion the amount of delay
among all victims.
IV.  COMPLIANCE AND INTERIM RELIEF

In addition to compensating the victims pést discrimination, the court must also
impose measures that will ensure the City’s futtwenpliance with Title VII. In light of the
history and nature of the disgrination in this case, the cowiews compliance as a long-term
issue. The development of a new, job-related @xatimon is critical. Only then can the court be
sure that the City’s testing practices meettést-validation requirements of Title VII. Although
the City has developed a new examination thatr@ been at issue in this litigation — Written
Examination 6019 — that examination must be a#d before it is utihed, and Plaintiff must
have the opportunity to show that a nedgreloped examination &better alternative.

As set forth below, the court considers) (#hether the City should be permitted to use
the results of Written Examitian 6019 before a new test is created and considered; and
(B) what form of interim hiring isppropriate before a new testisveloped. In considering the
latter issue, the court firstjeets the Intervenors’ proposaktithe court impose a 60% minority
hiring quota as an interim measurThe court then considerseanative interim measures. The
court concludes that an immediatearing on the validity dExamination 6019 is appropriate,
and directs the parties to address other aspédtgerim compliance and interim relief at the

February Conferenc®@.

% At the February Conference, the parties should beprepared to address interim hiring from Written
Examination 6019.
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A. Authority Over Written Examination 6019

The court must first consider whether its remedial power extends to Examination 6019,
which was not at issue in the liability phase. Several of the City’s arguments bring this issue
before the court. First, the City argues ttiee PRO “improperly presnes that Exam 6019 is
invalid, and thus seeks to disregard the results of that exam without permitting the defendant any
opportunity to present evidence éstablish that the exam isb-related and consistent with
business necessity.” (Def. Mem. 2.) The Gigo contends that discarding the results of
Written Examination 6019 would violate Title VIhd the constitutional rights of innocent non-

victim candidates, in lightf Ricci v. DeStefanol29 S. Ct. 2658 (2009). Citing Rictihe City

further contends that the court may not set aside the results of Written Examination 6019 until
the City has been given the oppoityrio show that the examinan is valid, and that its use of
the examination is job-fated. (Def. Mem. 6-8.)

Although the validity of the @y’s use of Exam 6019 was nptesented at the liability
phase, the liability rulings have brought that examndmainto play. At this point in the litigation,
the court has an obligation to ensure that the @igs not utilize discrimatory testing practices
to hire entry-level firefighters. _Se@uardians 630 F.2d at 109 (“Once an exam has been

adjudicated to be in violation of Title VIIit is a reasonable remedy to require that any

subsequent exam or other stilen device receive court agmal prior to use.”); Teamsterd31
U.S. at 361 & n.47 (noting broad equitable discretioissae orders “necessaxyensure the full
enjoyment of the rights protected by Title VjIl(internal quotation marks omitted). Although

there may have been improvements in its jobyamaland test construction, the court still must
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be satisfied that Exam 6019 — @#y’s current testing procedureis compliant wih Title VII's
demands.
Several reasons support consadiem of Exam 6019 during thhemedial phase. First, the
court is extremely reluctant to permit hiring fran examination that has not yet been properly
validated. Although the City highlights the nte of Written Examination 6019, the City’'s
proven history of improper tesbstruction calls its current examation into question. Second,
according to the evidence presented by the Fe@eernment — which is not disputed by the
City?’ — Written Examination 6019 continues thattern of disparate impact upon black and
Hispanic applicants. _(SePeclaration of Bernard R. &kin, PH.D. (Docket Entry # 316)
(“Siskin Decl.”) § 7-16 (describing statistlba significant disparate impact resulting from
pass/fail and rank-order use of Exam 6019); see d8A Mem. 8-10 & n.11.) Third, the
current eligibility list does natank candidates based on any mea®f physical abilities, which
are skills plainly important to theb of entry-level firefighter. (SeBeeley Decl. Ex. D, at 200.)
Finally, based on the court’s initial review of the eligibility list data from Written
Examination 6019, the same ranking problems that plagued Examinations 7029 and 2043 are
present on the Exam 6019 list. (9@ecket Entry # 299 (Exam 6018sting data) (sealed).)
According to that data, nearly 9,000 test tak&cored between 90 and 100 on the examination.
(Seeid., att. 3.) Over 19,000 tetdkers scored above &0 on the examination._()d.In other
words, the vast majority of the 22,000 test takers are bunched within 20 points of one another,
raising the issue of whether the examination is tbleake fine distinabns between candidates’

gualifications. As the Feder@lovernment’s expert puts it:

27 As the Federal Government points out, the City implicitly concedes the disparate impact of Written Examination
6019 on black and Hispanic applicants. (8&A Reply 2 n.2.)
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Six hundred eighty (680) applicanssored above 9696.005 to 100), 4,589
applicants scored between 92 and 98 o 95.995), and 6,507 applicants scored
between 88 and 91.99 (88.004 to 91.99). Stamdard error of measurement of
Written Exam 6019 is 2.10. Therefore a four-point difference in scores on
Written Examination 6019, is within the range of normal variation in scores due
purely to chance (and thus does not indi@ateue difference in scores between
individuals). _Given the manner in whidNritten Exam 6019 was used to rank
candidates, non-meaningful differencesa@ore can move an applicant thousands
of ranks on the eligible list.

(Siskin Decl. § 16 (emphasis added).)

To make matters worse, it appears thgiven candidate’s ranking can be significantly
influenced by the “bonus” points awarded foretéran’s,” “Legacy,” ad “Residency” statu®
Because thousands of applicants scored dmtwd0 and 100, the highest ranked candidates on
the eligibility list arethose applicants who have beawarded multiple bonus points._ (See
Docket Entry # 299, atts. 2, 3.) For example,ttefifty individuals listed on the eligibility list
scored between 105 and 128 points, based on thbication of a testing score between 88 and
100, combined with the addition of betwetm and thirty-five bonus points._ (Jd.Indeed, it

appears that, without the addition of bonus pomtsandidate would stand virtually no chante

being appointed from the top dfe list. The highestanked candidate with no bonus points —
who scored a 99 on the written exaation — has list number 1,838. (ldit. 2, at 34; see also
id., att. 3.) The second highest candidaith no bonus points — who scored a 98.7 on the

written examination — has list number 2,088. @d. 2, at 39; see alsd., att. 3.) In a system

2 As set forth in Written Examination 6019’s Notice of Examination, “Five Points will be added to the final exam
score of those candidates who qualify for the New York City Residency Credit. To be eligible for the residency
credit, a candidate must achieve a pagpsicore on the examination, and must maintain a continuous period of
residency in New York City from March 1, 2007 through March 1, 2008.” (Seeley Decl., Ex. E.) A Veteran’s
credit can be awarded to a candidate “who is, or by the date of appointment expects to be, an honorably discharged
veteran or disabled veteran of the Armed Forces of the United States who has served during a time of way. . . .” (Id.
A “Legacy” credit may be awarded to a candidate “whose parent has died while engaged in the discharge of her or
her duties as a Police Office or Firefighter, or a candiateis a sibling of a Polic®ffice or Firefighter who was

killed in the service of New Y& City as a result of the World Trade Center attack on September 11, 2001.” (Id.
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where bonus points are doing so much work, the court questions whether Written Examination
6019 actually ranks candidatascording to their proficienciesTo the extent that the use of
Exam 6019 in this process has a disparateaghpased upon race asthnicity, but does not

really distinguish between candidates’ skills adlities, hiring from theeligibility list is cause

for concern.

One aspect of this scoring system aatyrstands out. Out of approximately 22,000
candidates who took Written Examination 601@anty 14,000 claimed theve-point Residency
Credit. (Sead., att. 3 (totaling 13,948 in Column G ftiResidency Credit”).) In percentage
terms, approximately 63% of Exam 6019 applisaclaimed residency. This rate is roughly
consistent with the 62% of applicants on Written Examinations 7029 and 2043 that claimed
residency. (SeBeclaration of Sharon Seeley (Docketirigr# 381) (“Seeley Il Decl.”), Ex. B

6.) A cursory look at the first fifty pages of thkgibility list shows that almost every candidate

occupying the top 2,600 places claimed residency. [ee&et Entry # 299, att. 2, at 1-50.) A
cursory look at the next fifty pagef the eligibility list shows that, with a few large gaps, nearly
all candidates occupying the top F)lflaces claimed residency. (Sdeat 51-100.)

The court questions what function this requiesnis serving. With two-thirds of test
takers receiving the bonus, it appears to be tacte prerequisite to hiring. And because the
brief, one-year residency requirement is easytisfgait is unlikely to distinguish between long-
term residents and relative newcomers to tlig. CIn light of the City’s sizable minority
population, the court is concerndtht the current implementatiari the residency requirement

does not actually provide a predace to those individuals. Tiparties should be prepared to
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address the significance of the desicy requirement in the City&oring systems for the job of
entry-level firefighte?

Based on the foregoing, the court concluded tonsideration of Written Examination
6019 is required at the remedial phase of the tibga Therefore, the court proceeds to consider
what measures should be taken with resfmettie possible interim use of Examination 6019.

B. Interim Use of Examination 6019 and Poposal to Impose a Hiring Quota

The court must consider how and whetbhe make use of Written Examination 6019
while a new testing procedure is developed. Thetdirst considers and rejects the Intervenors’
proposal that the court order &% minority hiring requirement from the results of that
examination. The court then addses alternative interim measures.

1. Affirmative Relief: 60% Hiring Quota

According to the Intervenors’ proposal, théyCshould be forced to hire from Written
Examination 6019 at a rate of three black d@hcee Hispanic applicants out of every ten
selections from that examinatich. (Intervenors’ Reply (Docket By # 368) (“Int. Reply”) 3.)
These hiring percentages “roughtyirror[] the percentage of thesninority citizens in the age
group in New York City most likely tapply for firefighter jobs. _(Idat 4; see alséffidavit of
Jennifer B. Cahn (Docket Entry # 370) 11 647o{8ing population of 18-to-24 year-olds in New
York City as 29.28% black and 31.94% Hispanic)he Intervenors comntel that this approach
will “begin to meaningflly remedy the forty or more years iHcial exclusion in the FDNY and

bring long-overdue racial gtice to the citizens of New York.” (Int. Reply 4.)

29 At the February Conference, the paies should be prepared to address the effect and significance of
residency and other bonus points in the ranking o€andidates for the job of entry-level firefighter.

% The Intervenors also propose hiring three black candidete three Hispanic candidatsut of every ten hires for
the first two administrations of any new selection procedure. (Int. Reply 3.)
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The Federal Government and ity both oppose this form afffirmative, interim relief.
(See United States’ Response to Plaintiffs-Intnors’ Reply (Docket Entry # 381) (“USA
Resp.”); Defendant’'s Response to Plaintiffietmenors’ Reply (Docket Entry # 382) (“Def.
Resp.”).) The Federal Government argues that measure is unnecessary to address the
findings of discrimination reached by the courfUSA Resp. 4-7.) It also argues that the
Intervenors have failed to show a compellingificstion for race-based affirmative relief, and
that the 30%-30% hiring quota fi®t supported by the evidente(USA Resp. 7-16.) The City
argues that Written Examination 6019 has never Itleersubject of this litigation, that it was
based upon entirely different validation procedures, and that the court should not disturb the
results of that examinationithout a strong basis iavidence for doing so._ (S&¥ef. Resp. 1-
10.)

Affirmative relief, such as the hiring quotasoposed by the Intervenors, is appropriate
only in response to discriminatidhat is intentional ohas been long, ctinuous and egregious.
Berkman 705 F.2d at 596. The “form of such affative relief, especibl the use of quotas,
requires a most sensitiapproach.” _Guardian®$30 F.2d at 108. In ordering such relief, “a
court should consider whether affirmative action is necegeargmedy past discrimination in a
particular case before imposingchumeasures, and . . . the courb@d also take care to tailor

its orders to fit the nature of the violation it seeks to correct.” Local 28 of Sheet Metal Workers’

Int’l Assoc. v. E.E.O.C. 478 U.S. 421, 476 (1986) (emphasis added). The court must weigh the

“necessity for the relief and the efficacy of altdiveremedies,” the “flexiility and duration of

the relief,” the “relationship of the numerical gotdghe relevant labor market,” and the “impact

%l These arguments predate the court’s liability ruling the Intervenors’ pattern-or-practice claims. The
Intervenors cited evidence from their motion papers on intentional discrimination, however (s&xnaket Entry
# 384), and the court has considered the issue of quotas in light of that ruling.
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of the relief on the rights of thirdarties.” _United States v. Paradid80 U.S. 149, 171 (1987);

see alsoUnited States v. Sec’y dfiousing and Urban Develqp239 F.3d 211, 219 (2d Cir.

2001) ("HUD’). Having weighed these consideratiotise court declines to impose the interim
affirmative relief proposed by the Intervenors.

The court recognizes that the City’s delilerand persistent failure to address the
historically low numbers of morities in the FDNY supports brder, rather than narrower,
relief. As the court ha®und, the City has engaged in a patt@rdiscrimination in the hiring of
entry-level firefighters, bookendeby the ruling of Judge Weirdtein 1973 and this court’s
ruling in 2009. (Sedocket Entry # 385.)The need for a remedy is clear, and the court is
cognizant of its obligation to redress the City’sadiminatory practices in light of Title VII's
remedial purposes. Nevertheletise violations in this case late specifically to the City’s
pass/fail and rank-ordering uses of WrittEraminations 7029 and 2043. The issues and
evidence that have been presdntelate to the test takers who sat for those examinations, rather
than the community of black and Hispanic applisaat large. In this situation, the court’s
remedy should be tailored to the testing methodssaadng systems that the City uses to screen
firefighter applicants, as well as to the indivadkl who actually apply to be firefighters. The
court must be careful not to sweep tomditly beyond these parameters in remedying the
violation that has been found.

The proposed hiring quota sweeps too broadiirst, considering the “necessity for the
relief and the efficacy of alternative remedies, sl as the “the flexibility and duration of the

relief,” Paradise480 U.S. at 171, the imposition of quotas is inappropriate. The City’s use of

two written examinations has been found to titute de facto discrimination against black and
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Hispanic applicants, and intional discrimination against blacdpplicants. The PRO proposed
by the Federal Government requirthe City to take extensive compensatory and compliance
measures to address the Citgliscriminatory testing practicesThe Intervenors’ intentional
discrimination showing with respect to black bggnts will likely require supplemental forms of
relief, which they should be prepalto brief to the court. Buhe proposed addition of interim
guotas would not greatly increase the efficacy of the PRO'’s relief.

Quotas would provide only a short-term increase in the numbers of black and Hispanic
applicants. Whatever the appedl such a quick X, the court views the City’s history with
testing procedures as ewitte of a long-term probleth. The efficacy of a short term quota is
extremely limited when considered in the comtek the overall problem: that the City has
persisted in the use of testipgocedures that have a discnmatory impact upon minorities but
no demonstrable relationship to the job of em¢mel firefighter. Following from these liability
findings, the central features of relief mube compensating the identified victims of
discrimination and ensuring thatettCity is using fair testingrocedures on a long-term basis
that properly identify the best firefighters. S®8DE, 647 F.2d at 278. (“The primary purposes
of Title VII are to prevent discriminationnd achieve equal employment opportunity in the
future, and to make whole the victims of pascrimination.”) (internal citations omitted).
Neither of these goals is sed/with a short-term quota.

Moreover, in terms of the éfationship of the numericajoals to the relevant labor

market,” Paradise480 U.S. at 171, the proposed quotaems too broadly. Only 20% of the

%2 Judge Weinfeld ordered quotas a short-term basis, s¥elcan Soc'y of New York City Fire Dep't, Inc. v. Civil

Serv. Comm’'n 490 F.2d 387, 398-99 (2d Cir. 1973), but these measures clearly did not solve the problem in the
long term. In this connection, the PRO sets out certain benchmarks for the court’s retention of jurisdiction over the
remedy, but the court foresees compliance onoadar time horizon than the PRO suggegis.the February
Conference, the parties should be prepared to addss the appropriate length of time during which the court

should retain jurisdiction over the implementation of a remedy.

39




actual test takers sitting fa¥ritten Examinations 7029 and 2043 were black or Hispanic. (See
USA Resp. 13 (citing Seeley Il Decl., Ex. A.J-pr Exam 6019, 36% of applicants were black or
Hispanic. (Se&eeley Il Decl., Ex. B.) Rather than fioig the City to hireé60% of its workforce

from 20%-36% of its applicantthe goal of an interim relief measure should be to increase the
minority appointment rate to reflect the percentage of minority test takers, rather than the
percentage of minorities inalCity’s population at large.

Considering the “impact of the relief on thghis of third parties,” the proposed quotas
are not appropriate. Imposing a 60% hiriggota for the duration of the use of Written
Examination 6019 and the first tviture test administrationsould place a sizable burden upon
the non-minority applicants, who could expectmore than 40% of appointments, apparently
irrespective of examinatn performance. The court is parti@y hesitant to impose this burden
upon the takers of a newly-created test thamtisnded to replace discriminatory examinations
that are not job related. Moreover, unless it becomes absol@edssary, the court should
avoid imposing relief that could resultanstigmatizing effeavn minority firefighters®

The court expects that the implementation of a job-related examination for entry-level
firefighter — perhaps accompanied by enhanced mneaso notify and reait interested minority
candidates, coupled with the other remediahsuees discussed above — will properly balance
the rights of third parties against the mandateerisure compliance witfiitle VII. For the

foregoing reasons, the court concludes ttieg 30%-30% hiringquota proposed by the

3 If the City should fail to cooperate in good faith with neutral remedial measures, the court would them conside
guotas. _Se#lUD, 239 F.3d at 219-21 (race-bdseemedy appropriate following sstent failure of race-neutral
remedies).
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Intervenors is inappropriate undére particular circumstances of this case. The Intervenors’
guota proposal is DENIED at this time.

2. Hiring from Written Examination 6019

The Federal Government and the City agres the City should be given an opportunity
to validate its use of Written Examination 6019 befitwe court alters or phibits the use of its
resulting eligibility list. (SeeUSA Reply 7; Def. Resp. 7.) According to the Federal
Government:

[The PRO] does not alter tl@ty’s use of the Exam 6019 eligible list until, at the
earliest, January 2011, so the rights of cdatdis on the list will not be affected
before that date. By January 2011le tharties should have developed a new
selection procedure, as required by thR@®. Once the new selection procedure

is developed, the Court will hold a hearing on the new selection procedure, at
which the City will have the opportunitip argue that it should be allowed to
continue hiring in rank ordefrom the Exam 6019 eligible list If the Court
determines, however, that the new setecprocedure meets the City’s legitimate
needs and has less disparate impact than rank-order use of Exam 6019, the parties
will have identified a less discriminatory alternative employment practice. In that
event, under_Ricgi discontinuing use of th&xam 6019 eligible list and
implementing the new procedure will not \até the rights of white candidates on
that list. Indeed, it will be required by Title VII.

(USA Reply 7 (internal citations omitted) (emphasis add¥dYhe City essentially agrees:

Under Riccibefore the results of Examiien 6019 can be altered, defendants
must be afforded an opportunity to establish that Examination 6019 is job related
for the position in question and consisternith business necessity. Plaintiff and
Plaintiffs-Intervenors, of course, will dhat time have thepportunity to prove

the opposite. If they fail, then Plaifitiand Plaintiffs-Intervenors, if they so
choose, will have the opportunity to dstsh the existencef [an] available
alternative employment pracé that has less disparatepaet and still serves the
City’s legitimate needs.

(Def. Resp. 7 (internal citation omitted§.)

34 The Federal Government appears to propose hirarg Written Examination 6019 based upon a new cutoff
score of 60, rather than 70. (See,,é0RO 1 47.) It is unclear, however, atlibasis there is for requiring a cutoff
score of 60 rather than 70 were Examination 6019 to &é& ais an interim basis. In any event, the City will have
the opportunity to establish a valid cutoff score following a hearing on Exam 6019.

41



The focus of the dispute, therefore,_is wiba City will be gven an opportunity to
demonstrate that its use of Ex&®19 is job-related. Becaudeubts remain about the propriety
of continued hiring from Exam 6019, the cbintends to hold a hearing on Exam 6019’s job-
relatedness soon, rather thanwait for a new test, as proposed by the Federal Government.
Although waiting for a new test would minimizesdiption to the City- by allowing it to
continue hiring in the near-termit has the negative consequencaltdwing the City to utilize
practices with undispatl disparate impactf. In the court’s view, &earing should be scheduled
as soon as possible following the February Conterda allow the City to show that its use of
Exam 6019 is job related. Only then can the proper imi® use of that examination be
assessed.

Addressing the validity of Exaimation 6019 early in the remedial process is appropriate
in light of the ongoing dispute ovéne validity of its ue. Early onin this litigaion, the court
observed that “Examination 6019, unlike Exaations 7029 and 2043, was developed by two
outside experts rather thanhiouse and measures non-cognitivdits in addition to cognitive
abilities.” (SeeMemorandum & Order dated July 23, 2008 (Docket Entry # 182), at 7.) For the
purposes of Title VII liability, therefore, the coutid not permit Exam 6019 to be considered in
this case as part of the same cmuitig hiring practice as Exams 7029 and 2043.) (ld. the

time since then, the validity and job-relatedned Examination 6019 have been repeatedly

% One error in the City’s argument is that, followiagrima facie showing of siarate impact, the defendamtars
the burden of showing that its use of an examination is job-related D.Se@p., 637 F. Supp. 2d at 99, 129-30
(rejecting City’s arguments that Plffs must demonstrate “invalidity”).

% In any event, it is not clear to the court what thig'€ hiring needs are or will be in the short terrAt the
February Conference, the City should be prepared tdiscuss its expected hiring needs for next two years.

37 To the extent that an early hearimould affect the existing remedial discovery schedule, the parties should be
prepared to address this issat the February Conference.
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referred to by the parties. (See, e@.l. Op, 637 F. Supp. 2d. at 1@¥4, 120-22.) Plaintiffs

have relied on Examination 6019 to show tlemjually effective testing alternatives to
Examinations 7029 and 2043 have beweailable to the City (see, e.td. at 120), while the City
has relied on Examination 6019 #rgue that the e#r examinations’ problems of test
validation have been solved (sPef. Resp. 8-9). The partiesrttinue to dispute the City’s use
of Written Examination 6019. _(Sdeef. Mem. 2-8; USA Replyl-7; Def. Resp. 1-10; Letter
dated Jan. 8, 2010 (Docket Entry # 383).) Taercintends conduct a hearing to resolve this
dispute as quickly as is feasible.

One of three outcomes is likely to result freoch a hearing. First, it might result in a
finding that Examination 6019 is not valid for paas/ér for ranking purposes. In that case, the
court would devise interim proceks that avoid the use of ethscoring device to select
candidates. Second, Examination 6019 mighfdamd to distinguistbetween qualified and
unqualified candidates on a pass/Easis, but not found to diaguish betweerandidates for
the purpose of ranking. In that eashe court could devise interiprocedures that would rely on
the pool of qualified agigants, without relying on rank-ordeg. The City could then use those
procedures until Plaintiffs were given a chameeshow whether the newly developed test was
superior to that use of Examination 6019. ir@hit may be that Examination 6019 properly
distinguishes between candidafes the purposes of ga/fail screening, as well as for rank-
ordering. In that case, the City would be permitted to use Exam 6019 in the interim and the court
could reserve the question of whet alternative procedures witkss discriminatory impact are

available until a new selection procedure is developed.

43



Whatever the outcome, the point for presenppses is that the nature of interim relief
must be guided by the City’s showing tife validity of Written Examination 6019. An
immediate hearing on Exam 6019 will be importan¢tiectuating that relief. In the meantime,
the parties should be prepared to move forwardemeloping a new selection procedure. This is
because, whatever interim measures are taken, thespaill have to work toward an alternative
selection procedure for the court'eventual consideration._ Séguardians 630 F.2d at
110 (“[W]hat the decree may require, is that lec®n procedure proposed by the City may not
be used if the plaintiffs can establish the existepican alternative procedure with an equivalent

degree of job relatedness and a leslisparate racial impact.”); Berkman05 F.2d at 595

(compliance relief includes “ordering that nend valid selection precures be adopted, and
authorizing interim hiring that does not haaelisparate impact on any group protected by Title
VIIY).
V. OTHER REMEDIAL ISSUES

A. The UFA’'s Comments

In its submission to the court as amiaugiae the UFA raises a concern that is not
encompassed by the court’s prior discussforn its letter, the UFA points to Paragraph 10 of
the PRO, which states that “retroactive seniasfigll not be used for purposes of any applicable
probationary period(s) or time-in-grade reqmemnt(s) for eligibility for promotion.” (SedFA
Letter 2; PRO 1 10.) écording to the UFA:

Under current FDNY rules, we believe that a firefighter is not eligible to take the
promotional exam for the rank of Lieutertaunless that fikighter has actually

% Several of the UFA’s comments relate to the PRO pions that appear to ajgwe Examination 6019’s cutoff
score if it is set as 60 instead of 70. (S&ed#er dated Nov. 2, 2009 (Docket Entry # 346) (“UFA Letter”), at 1-2.)
The court addressed this proposal above, and the pantielsl &ke prepared to address interim hiring from Written
Examination 6019 in light of the court’s decision to hold a hearing on the interim use examination..
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served three years in the Departmentrti@rmore, a firefiglar cannot actually

be promoted to the rank of Lieutenant wsl¢he firefighter has served at least five
years in the Department, i.e., reached latlgr If a firefighter is going to be
promoted to the supervisory rank ofelienant, leading other firefighters in
dangerous situations, the Order shoulkehdly require that th firefighter should
have served a minimal amount of three yémfore being eligible to take such an
examination. Furthermore, that firefighter should have actually worked for at
least five years in the Fire Departmdrgfore being allowed to supervise other
firefighters. Retroactive seniority camplated by the Order is certainly not a
substitute for the real life experice required of a fire officer.

(Id. at 2-3.)

In response to these comments, the Fedd&overnment poist out that “[n]o
modification to the [PRO] is necessary becaBaeagraph 10 of the [PRO] already makes clear
that ‘retroactive seniority shall not be usedgarposes of any applicibprobationary period(s)
or time-in-grade requirementsr eligibility for promotion.” (USA Reply 13 n.13 (quoting
PRO).) As this response indicates, thetipa do not dispute the appropriateness of this
exception to the use of retroactive senioriffhe parties agree that probationary periods and
time-in-grade requirements for promotion telienant should remain unaffected by any grant
of retroactive seniority. Thenly dispute is whether the PR&irrently makes that exception
sufficiently clear.

The PRO should explicitly address the condbeUFA raises. The parties agree on the
substance, and it is reasonable to allay the UE&igerns by making thatibstance more clear.
The court strongly agrees thaich a provision ensures publidetg without compromising the
remedial goals of Title VII. Accordingly, theederal Government and the UFA are directed to
confer for the purpose of proposing an additiggatagraph for the PROd@hwould address the
UFA'’s stated concern. If thparties are unable to agreeeyhshould submit their respective

proposals to the court.
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B. The Intervenors’ Suggestions

The Intervenors “strongly supgothe entry of a preliminaryelief order,” and set out
thirteen proposed modifidahs of the PRO. _(Seketter dated Oct. 7, 2009 (Docket Entry #
328) (“Int. Prop.”).) The Federal Governmdnats replied to each of these proposals. (e#er
dated Nov. 10, 2009 (Docket Entry # 353) (“USA Resp.”).) The Inteemors’ proposals fall
roughly into the following categms — proposals on which thgarties substdrally agree,
proposals involving the use of Examination 601®ppsals which relate to class certification,
and other proposals on which the parties daagote. The court addresses each in turn.

1. Areas of Agreement

The Intervenors and the Federal Governmergegr substantially agree on seven of the
proposals. (Semt. Prop. 11 2, 3, 9, 10, 12, 13 (aelsking PRO 11 7, 13, 57, 59, 60, 67, 69, 71);
USA Int. Resp. 11 2, 3, 9, 10, 12,)X8ame).) When a preliminaorder is finalized, it should
incorporate these changes. To the extent tleapénties have disagreemte with respect to the
precise wording of any these proposals, tlséypuld submit to the court their respective
proposals, indicating grunresolved issues.

2. Examination 6019

Several of the Intervenors’ proposals reladethe interim use of Written Examination
6019. (Sednt. Prop. 11 4, 7, 8 (addressing PRO 1 1548).) For example, the Intervenors
guestion the PRO’s proposed use of a cutoff esadr60 for the purposes of interim hiring,
instead offering a cutoff score of 70. (Se& Prop. 1 7.) The City and the UFA have also
guestioned the use of a cutoff score of 60. (3EA Letter; Def. Resp. 9 n.2.) Moreover, the

Intervenors propose language that would allogv @ity to prove the job-relatedness of Written
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Examination 6019. (Selat. Prop. 1 4.) As set forth above, the parties should be prepared to
address interim hiring from Written Examination 6019ight of the court’s decision to hold a
hearing on the interim asof that examination.

3. Proposals Relating to Class Certification

Two of the Intervenors’ proposals raise sswf class certifation. These proposals
would require that the Interversoreceive certain informatiorbaut individual relief directly
from the City — for example, that they betified by the City when award checks have been
mailed to individual black claimants (sek § 5), and that they be permitted to interview or
depose City officials in relation to implementation of the remedyi(séfe11). The Intervenors
also propose that, within thirty ga after entry of th®RO, the court should order notification of

possible relief to potential claimants. (See Prop. § 1.) This notice would, inter alftask that

they update address information if it changes, provide them with coatt information for the
United States and the Vulcan Society.” )Idin support of this measeirthe Intervenors point to
difficulties in locating black or Hispanic individuals who took Written Examinations 7029 or
2043. (Id)

The Federal Government objects to these proposals on the grounds that the Vulcan
Society is not an appropriate class representé&ivéhe purposes of indidual monetary relief.
Accordingly, the Federal Government argues, the Intervenors should not be permitted to
participate in aspects of relief which relate to issues pertinent only to individual claimants. (See
USA Int. Resp. 11 1, 5, 11.) Regarding the propasating to notice, the Federal Government

objects, contending that it would hanecessary and confusing. (&£RA Int. Resp. 1 1.)
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It does not appear that the proposals idesttifin paragraphs five and eleven of the
Intervenors’ request depend upon the Vulcansustas a class representative for individual
claimants. They appear to be more in the nreatd monitoring the City compliance with court-
ordered relief and with Title VII. To thagxtent, these proposals should be included in a
preliminary relief order. The pposal in the first paragraph is entwined with issues of class
certification discussed below. In light of the court’s certification decision, the parties should be
prepared to discuss notice procedures at the February Conference.

4. Increased Priority Hiring

The Intervenors have proposed that the coarease the number of minority candidates
that are hired on a prioritasis by the City. _(Selat. Prop. 1 6.) Té PRO would currently
require the City to hire two blagkriority hires and one Hispanpriority hires out of every five
candidates that the City hires followg a final remedial order. _(Sd@RO 11 41-48.) The
Intervenors propose to increase thatng ratio from three-out-ofive hires to eight-out-of-ten
hires (with five-of-ten new hires being black piigrires and three-of-ten hires being Hispanic
priority hires). This would create incomirgjasses that would be eighty percent black and
Hispanic until all priority hires were completed. The Federal Government objects to this
proposal. (Se&SA Int. Resp. 16.)

In the court’s view, the sixty percent rateésasonable and appropgga The court agrees
with the Federal Government that classes wathhigh a percentage ofiprity hires might “be
counterproductive” and may “stigmatize victims wiaazeive priority hiring relief to have what
is in essence a separate academy class . . . .J [breover, to the extent that the eighty-

percent figure helps tprovide relief more qukly, the marginal increase over sixty-percent
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priority hiring would not significatly change the speed of compensgtaring relief. In light of
the foregoing, the court denigee Intervenors’ request.
VI. CLASS CERTIFICATION

For the purposes of the liability phase obgeedings, the court certified the following
class:

All black firefighters or firefighter applicants who sat for either Written Exam
7029 or Written Exam 2043 and were harniydone or more of the following
employment practices:

(1) Defendants’ use of Written Exam029 as a pass/fail screening
device with a cutoff score of 84.705;

(2) Defendants’ rank-order procesgi of applicants who passed
Written Exam 7029;

(3) Defendants’ use of Written Exa@043 as a pass/fail screening
device with a cutoff score of 70.00; and

(4) Defendants’ rank-order procesgi of applicants who passed
Written Exam 2043.

(SeeMemorandum & Order dated May 11, 2009 (Docketrf# 281) (“Certification Order”), at

33-34.) Relying upon the Secof@ircuit's guidance in_Robson v. Metro-Nah Commuter

Railroad Company267 F.3d 147 (2d Cir. 2001), the court died this class for the purposes of

the liability phase only, and stated its intentiat the remedial phas& “revisit its class
certification decision in order to determiribe most expedient method of going forward,
including consideration of notice and opt-oubgedures, as well as consideration of whether
subclass representatives are meket (Certification Order 34.)

The Intervenors have moved to continue lasrtification during the remedial phase.
They ask the court to certify the Vulcan Sogieis class representative for the purposes of

“class-wide injunctive relief, including the ptementation and monitoring of any remedial
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orders entered in this case.” (Memorandunha# in Support of Continued Class Certification
(Docket Entry # 329) (“Int. Class Mem.”) 4.)The Intervenors also propose creating four
subclasses — corresponding to the four employmeattices challenged ihe liability phase —

and propose four individuals topmsent these subclasses. @t.9-12; Letter dated Nov. 6,
2009 (Docket Entry # 353)Cert. Letter”).f° Subject to its objectiorts certification offered at

the liability phase, the City does not object to continuing certification in this manner at the
remedial phase._(Sé&eert. Letter.) Accordingly, the Imeenors and the City have submitted a
“Proposed Order Continuing &s Certification.” (Sesl., att.)

The Federal Government does not objéat “appointing the Vulcan Society as
representative of a class defined in the sameaner as the class certdiéor liability purposes,
provided that the Vulcan Society’s represéntais limited to pursuing classwide injunctive
relief . ...” (United StatéfRkesponse to Motion for Class Goned Certification (Docket Entry
# 354) ("USA Class Mem.”) 6.) According tihe Federal Governmenguch representation
would not include “individual remedial relief suas monetary relief, mrity hiring relief and
retroactive seniority” (Idat 8) because the Vulcans cannoéqehtely represent individuals for
the purposes of seeking that refif.

Regarding individual relief, the Federab@rnment opposes the class proposed by the
Intervenors. It arguethat individual representatives fonyaclass at the remedial stage must

have interests that confarwith the interests of class members at the remsti#ige — rather than

% The Intervenors have offered affidavits from two individuals — in addition to the Individual Intervendrs —
they propose as subclass representatives. idSee

“0 The Federal Government asserts that a conflict existgeba the interests of individuals seeking relief, and the
interests of the Vulcans whose “organizational interestgi@marily in increasing the number of black firefighters
in the FDNY [and] does not have the same incentive to pursue vigorously other fornefof rel’ (1d)
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with the interests of class members at the liability phase — and that the Intervenors have not
proposed such representation. @d10-12.) The Federal Government contends that, should the
court grant certification it should certify subclasses defined according to the type of relief
different groups of individuals might seekander to avoid potential conflicts among groups of
class members. _(IdL3-14.) Finally, the Federal Govemnant raises the concern that these
proposed subclasses cannot be adezly represented by the same counsel that represents the
Vulcan Society at the remedial stage. @t14-154"

The issues being litigated during the remedial stage all relate to the nature and scope of
remedial measures to be taken in response totimgliability rulings. Atthis stage, therefore,
the court agrees with the Federal Governmeatt flor purposes of clasertification, individual
victims should be grouped not by the parieuharm they suffered, but by the particular
remedial measures they are seeking. The bxgaes of relief that are being sought, as outlined
herein, are prospective injunctiveief that would ensure the Cigyfuture compliance with Title
VII, as well as compensatorylief that would make whole thadividual victimsof the City’s
discrimination. The compensatory relief that Wil awarded is subdivided into monetary relief,
priority hiring relief, and retroative seniority. The central purpp®f the remedigbhase is to
determine which individual victiswill receive what types of lief, and in what amounts; any

use of the class-action mechanism at this phase should be tailored accordingly.

“1 The Federal Government also opposes any fofrindividual-relief certification on grounds that the PRO’s
remedial process renders class certification unnecessaryat 8ell0.) It argues thétgcause of the availability of

the PRO, the certification of a class is not ‘&tgr to other available forms of relief.”_(ldt 10 n.8 (citing Fed. R.

Civ. P. 23(b)(3)).) This contention does not considppmental relief for the intentional discrimination case that
would remain unaddressed by the PRO. (8eat 3 n.4) Certification for the intentional discrimination case is not
rendered unnecessary by the PRO, and, in any event, certification of a class for individual relief would not be
mutually exclusive of implementing remedial measures under the PRO. To the extent that efficiencies can be gained
by incorporating any necessamgrtification procedures intine procedures proposedtire PRO, such efficiencies

would be superior to declining certification, which webuéave the victims of intentional discrimination without
remedial representation in this litigation.
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In light of the issues and interests invohtkding the remedial phase, the court will order
continued certification for the Vulcans, and vahlder conditionatertification of the Individual
Intervenors for the purposes ofdividual relief. None of thearties object to the Vulcans’
continued representation of theeviously defined class for thmirposes of classwide injunctive
relief that is aimed solely at the City’s mtwming and compliance witlTitle VII. For the
reasons set forth in the court’s prior ruling (S&tification Order 202, 30-33), the court finds
the Vulcans to be an appropgdaaand adequate representatfee the purposes of classwide
compliance and monitoring relief. By the samo&en, the Vulcan’s representation may not

extend to issues ohdividual relief. (Seed. (citing Bano v. Union Carbide Corporatio861

F.3d 696 (2d Cir. 2004)).)

The court will_conditionallycertify the Individual Intervensrto represent a class of all
black firefighters or firefighter applicantdw sat for either Written Exam 7029 or Written Exam
2043 and were harmed by the City’s pass/faifrank-ordering use of one or more of those
examinations. The remedial interests of tiwividual class members aoeoadly aligned. With
respect to individuals who wermt hired, it is largely speculatia this point whether potential
conflicts exist among them. But, the interestinofimbent black firefighters who were delayed
in hiring may, in certain respectse antagonistic to individual black firefightapplicants who
are seeking hiring relief. For example, suchvidilials may prefer that non-hire victims not be
awarded priority hiring oretroactive seniorit§? Subclasses broken down according to delay

victims and non-hire victims wouladdress this potential antagonism.

*2To this extent, a single representative would be inadetpiagépresent parties with theesonflicting interests, Cf.
General Tel. Co. of the Northwest, Inc. v. EE@@6 U.S. 318, 331 (1980) (“In employment discrimination
litigation, conflicts might arise, for exnple, between employees and applicants who were denied employment and
who will, if granted relief, compete with gutoyees for fringe benefits or seniority.”).
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The Intervenors have proposed additional espntatives for the creation of subclasses
(seelnt. Class Mem. 10-12; Dockéntries ## 331, 332hut the court does not rule on whether
they might serve as subclass representatiVid®e Intervenors have ngbught certification for
subclasses that correspadthe particular remedial interestew at issue in this litigation. At
this point, the court contingeclass certificationwith the condition that the Intervenors
demonstrate that subclass representatives cadebéfied and appointethat will adequately
represent subclasseslight of remedial-stage interests. Jeml. R. Civ. P. 23(d)(1)(C); see also
Robinson 267 F.3d at 171 (a court may “condition[] tim@intenance of a class action . . . on the
strengthening of the represation”) (quoting Fed. R. Civ. R3(d)(3) advisory committee note
(1966)). In order to meet this condition, timervenors must renew their motion for continued
class certification, identifying repsentatives for subclasses defimeterms of the form of relief
sought. This motion must be made prior to the t®entry of a preliminaryelief order, so that
the individual subclass reperdatives will have the opportupito weigh in on the proposed
relief, as necessafy. The parties should be prepared dolr@ss certification fondividual relief
issues at the February Conference.

Finally, with respect to clagsertification, the countaises the issue tfie notice and opt-
out procedures that must be ciolesed at the remedial stage whssues of individual recovery

are implicated. (Se€ertification Order 34 (citing, intalia, in Robinson267 F.3d at 171).) To

*3 The Federal Government has raised the issue of whether all subclasses could continue to be reprdsented by t
same counsel, citing Federal Rule of Civil Procedure)2B(@). Under the Rule, “[iln appointing class counsel,

the court “may consider any other matter pertinent to cosregaility to fairly and adequately represent the interests

of the class.” As the court notedits Certification Order, there has been no doubt about the qualifications of the
Intervenors’ attorneys or about their ability to fairly and adeely represent the interests of the class to this point.
(Certification Order 30.) The court must determineethier existing class counsel can continue to represent
individual subclasses at the remedial phase at the samasiineepresents the Vulcans for the purposes of pursuing
different forms of relief. At the February Conference,the parties should be prepaed to discuss the adequacy

of existing class counsel at the remedial phase, how dssess and ensure that adequacy, and any measures

that can be taken to identify and appoint separate counsel for subclasses.
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the extent that issues of individual relief are irred at the remedial stage, the court must give
notice to absent class members and allow th@nopportunity to conset how they wish to
protect their interests. Robinsd®67 F.3d at 165 (“where non-incidental monetary relief such as
compensatory damages are involved, duecgs® may require the enhanced procedural
protections of notice and opt oior absent class memberslg6 (“[a]bsent class members may
therefore need notice that thelaims are being pursued inetlclass action and the opportunity
either to opt out and pursue thelaims separately or to intervene, should they conclude such
active participation would betteprotect their individual interests”). Such procedures, if
implemented, would have to betegrated into the notice-aruaims process proposed by the
PRO. The parties have not fubyldressed this issue. At the February Conference, the parties
should be prepared to address the need foudied Rule 23 notice-and-opt-out procedures for
class member¥.
VIl.  SUMMARY AND CONCLUSION

Devising and implementing a remedy in tliase involves many complex and fact-
intensive judgments. Each d#élyat a remedy is delayed increases the impact of the City’s
discrimination on the affected individuals. Toeurt intends to move ahead with alacrity to
ensure the City’s future compliem with Title VII and compensate the victims of the City’s past
discriminatory practices. This Memorandum & Ordethis court’s first stemp that process. To
summarize the court’s principal conclusions to date:

. Development of a New Test The City, in conjunction withthe other parties, will
develop a new testing procedure for the positf entry-level firefighter. Following the

“ As set forth above, at the February Conference, the piges should be prepared to address the need for
including Rule 23 notice-and-opteut procedures for class members.
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development of this test, the court will contiachearing to determine whether it should
replace the City’s exigig selection procedure.

Exam 6019 On a date schedulederfthe February Conference, the court will conduct a
hearing to consider the validity of thety’s current examination, Written Examination
6019, and to decide whether and how the City may use that examination on an interim
basis.

Monetary Compensation to Victims The court will establish a process to identify and
compensate pro rata the victims of the City’s discriminatory use of Written Examinations
7029 and 2043, including:

o] A notice-and-claims procedure byhich the approximately 7,400 minority
applicants who sat for Written Examations 7029 and 2043 will have the
opportunity to claim entitlement to relief; and

o] An opportunity for the City to show that any of these individual candidates were
not victims of discrimination because thegre not hired for legitimate reasons.

Priority Hiring of Victims Who A re Currently Qualified and Interested: The
eligibility process will idetify 293 individuals who are cuwently eligibleand currently
gualified to be entry-level firefighters. &HR93 figure is based on expert calculations of
the shortfall of minority candate resulting from the discriminatory use of Exams 7029
and 2043. These individuals will béered hiring on a priority basis.

o] Hiring relief for these individuals will include competitive seniority back to the
median hiring date from the Bm 7029 or 2043 eligibility list.

o] The City will offer priority hiring at a i@ of two black priaty hires and one
Hispanic priority hire out of every five hires.

Seniority for Delay Victims: The victims of discrimination who were delayed in hiring
by the City’s discriminatory use of \tken Exams 7029 and 2043 will be entitled to
retroactive seniority.

No Quotas The court will not impose quotas atsthime. The court views the problem
as requiring a long-term solutioand views quotas as a short-tdixa If the City fails to
cooperate effectively with other remediakéasures, quotas may be considered at a later
date.
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In addition to reaching these conclusions, tharicbas raised several issues that require
clarification from the parties. The next stap the remedial process will be the February
Conference at which the parties will hatie opportunity to @ress the following:

(2) The process for making individuallied determinations, including:

(@)  The burden of proof to be impas upon objectors who disagree
with the United States’ eligibility determination.

(b)  The possibility of establishing a lisf qualifications that the City
would rely on to assert nondiscrimaitory reasons for its hiring
decisions. The City should be prepared to address the issue of
what qualifications it intends to rely upon.

(c) The possibility of requiring potentiadictims, in a claim form, to
provide information under oath that relevant to the eligibility
determination.

(d) The current qualifications that will be required of identified
victims of discrimination to show that they are eligible for priority
hiring relief.

(2)  The possible use of a court-appointggecial master or monitor to help
oversee implementation of a remedy.

(3)  The apportionment of priority hiring refi in the event tat more than 293
individuals are currentlgualified to be entry-level firefighters.

(4)  The method of calculating seniority amds for victims whose hiring for
the job of entry-level firefighter was delayed by the City’s use of Written
Examinations 7029 and 2043.

(5)  The nature and scope of the Fagmélearing(s) proposed by the PRO.
(6) Interim hiring and Written Examination 6019, including:

(@) The effect and significance ofsidency and other bonus points in
the ranking of candidates for tfob of entry-level firefighter.

(b)  The City's current and expectddring needs for the next two
years.

(7) Standards or guidelines that will belied upon in constructing a new test.
(8)  The court’s retention of jurisction over compliance remedies.
(9) The need for any supplemental relief occasioned by the court’s second

liability ruling.
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(10) The issues of continuing class cectition raised by the court, including
the appointment of subclass represtwvia and counsel, as well as notice-
and-opt-out procedures.

Some of the issues require little more thaniftation of existing propaas; the court believes
that many of them can be resedivby the parties cooperatinggood faith. With respect to these
issues, any joint or separate written submissioasttie parties wish tmake in advance of the
February Conference must be maxelater than February 5, 2010.

Following the February Conference, the court will rule on the issues discussed at the
Conference and will schedule adring to address the validity of Written Examination 6019 (and
any other matter requiring a factual hearing).e Tourt will rule on the issues relating to that
hearing, and the Federal Government will tlerbmit a revised PRO reflecting the court’s
rulings. The court’s issuance thiat order will formally implement the remedial process.

In the interim, the parties should take reasbmateps to move forward with any aspects
of relief on which the court has reatha decision in principle arsthould advise i court of any

remedial measures on which the parties are able to agree.

SO ORDERED.
/s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
January21,2010 UnitedStateDistrict Judge
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