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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff, MEMORANDUM & ORDER
-and- 07-CV-2067 (NGG) (RLM)
THE VULCAN SOCIETY, INC., for itself and on
behalf of its members, MARCUS
HAYWOOD, CANDIDO NUNEZ, and
ROGER GREGG, individually and on behalf of a
class of all others similarly situated,

Plaintiff-Intervenors
-against-

THE CITY OF NEW YORK,

Defendant.

NICHOLAS G. GARAUFIS, Unitd States District Judge.

In this Opinion the court dedes Plaintiff-Intervenors’ ntan for remedial-phase class
certification. The court also digsses several other issues dffegrthe individual claims process
that flow from these decisions and from the cauainalysis of certain provisions of the United
States’ Revised Proposed Relief Ordbr.light of the court’s ruligs in this Opinion, the court
outlines its plan for the remedial phase of the litigation.

l. BACKGROUND

On May 21, 2007, the United States of Americadsthe City of New York alleging that
the City’s use of four employment practices—the pass/fail and rank-ordering uses of two written
examinations—to screen and stlentry-level firefighters hadn unlawful disparate impact on

black and Hispanic applicants for that position, and constituted racardination in violation
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of the disparate impact provisions of Titlel\¢f the Civil Rights Act of 1964 (“Title VII")*
(USA Compl. (Docket Entry # 1).) The Unité&tates sought equitabtompliance and make-
whole relief, including backpagnd hiring preferences for victgyof the four discriminatory
employment practices. (ldt 11-12.)

The Vulcan Society, Inc. (the “Vulcaéociety”), Marcus Haywood (“Haywood”),

Candido Nufez (“Nufiez”), and Roger Gregg (“@18 (collectively, “Plantiff-Intervenors”),
moved to intervene as individual plaintiffs @sright under 42 U.S.C. 8§ 2000e-5(f)(1), on
September 25, 2007. (Int. Compl. (Docket Entry # 48.) 1 8.) In addition to the disparate impact
allegation in the United States’ Complaint, Btdf-Intervenors’ Complaint alleged that the
City’s actions demonstrated a pattern or praaifdatentional discrimination on the basis of race
in violation of the disparate treatment provisiohditle VII, the Foureenth Amendment to the
United States Constitution, and New York State law. {(I8.) Plaintiff-Intervenors sought
compensatory damages for noneconomic lossegdduysthe City’s pattern or practice of
intentional discrimination, andaght additional forms of compliaea@and affirmative relief. (1d.
11 1, 4.) Plaintiff-Intervenors fitkthe action seeking tepresent the interesté a class of black
persons harmed by the City’s discrimination. {]f1.9-10.)

Because the United States Department sfidel has independent statutory authority
under 42 U.S.C. § 2000e-5(f)(1) to bring an emgpient discrimination action against the City
and to seek relief for the victims of such discriation, the United Statesn®t required to move
for class certification in order teeek relief for the black and Hispanic applicants harmed by the

City’s four challenged employment practices. Semeral Telephone Co. tife Northwest, Inc.,

v. EEOC 446 U.S. 318, 323-326 (1980) (“General TelepHpnBlaintiff-Intervenors, however,

! The court assumes the parties’ familiarity withfdetual and procedural background of this litigation and

sets forth only the background facts relevant to this opinion.
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are required to satisfy the requirements of Federal RulevdfReocedure 23 in order to
represent the interests ofbk firefighter applicants harmed by the City’s challenged
employment practices and the Cstpattern or practice of intéional discrimination. On May

11, 2009, pursuant to the Second Circuit’s gunggain_Robinson v. Metro-North Commuter

Railroad Ca.267 F.3d 147 (2d Cir. 2001), the court bifurcated the casdiability and
remedial phases; certified, for the liability phasdy, a Rule 23(b)(2) nmlatory class of black
firefighter applicants who sat for the two writteraminations and were harmed by the City’s
challenged employment practicesid indicated that it would vesit the propri¢y of class
certification if the United Statemnd Plaintiff-Intervenors prevadeon the question of the City’s
liability. (Liability Cert. Order(Docket Entry # 281) at 33-34.)

The court subsequently found the City liatWedisparate impaatiscrimination on July
22, 2009 (Disparate Impact Op. (Docket Entry # 298) Op.”)), and for engaging in a pattern
or practice of intentional discrimination agdib$ack firefighter apptants on January 13, 2010
(Disparate Treatment Op. (Dockentry # 385) (“DT Op.”)). As result of these findings, the
parties entered the remedial phase of itigation and, on September 10, 2009, the United States
filed its Proposed Relief Order (“PRQO”) (DockettBr# 315-1), in whicht set out its plan for
remedial-phase proceedings. Plaintiff-Intrars filed their motion for continued class
certification on October 7, 2009 (Int. Mot. for Cah€Class Cert. (Docket Entry # 329)), and the
United States responded on November 10, 20@A(Besponse to Continued Class Cert.
(Docket Entry # 354)).

On January 21, 2010, the court issued its INRimedial Order, in which it addressed
some of the remedial phase isstased in the PRO, continued the certification of the class with

the Vulcan Society serving asask representative, and ordecedditional certiication of the



individual Plaintiff-Intervenordor the purposes of individuallref. (Initial Remedial Order
(Docket Entry # 390) (“IRO”) at 52.) The cawxpressed concerns, hever, about potential
antagonisms that might emerge during the reaigidiase between black applicants who were
not hired (the “non-hire victims”) and those whose hiring was delayed (the “delayed-hire
victims”) because of the City’s disaminatory employment practices. (kat 53.) The court
observed that an incumbent black firefighter wehbsing was delayed “mayrefer that non-hire
victims not be awarded priority hig or retroactive seniority.”_(Ict 52.) Consequently, the
court directed Plaintiff-Intervenors to renew their motion for contintlass certification on
issues of individual relief beforthe court entered a preliminamglief order so that the court
could consider whether itauld be necessary to certify subclasses corresponding to the
particular remedial-phase interestfdhe putative class members. (&i.53.)

Subsequent to the IRO, the peststated their views as taetpropriety of continued class
certification and the necessity certifying subclassesif@articular issues._(Seeint Stmt. on
PRO lIssues (Docket Entry # 400-1) at 64-72; Mem. on Class-wide Compensatory Damages
for Noneconomic Losses (Docket Entry # 4@1)12-13 n.5.) On September 17, 2010, the
United States and Plaintiff-Intervenors fileeithmotions for summary judgment as to the
calculation of the aggregate amount of baclkgay benefits lost by the black and Hispanic
applicants who were victims of the Citysur discriminatory emplyment practices._(See
Docket Entry ## 536, 540.) On November 23, 2@ Aintiff-Intervenordiled their motion for
summary judgment as to the calculationthef aggregate amount of damages required to
compensate the black victims of the City’s patter practice of intentional discrimination for
their noneconomic losses. (INoneconomic Loss Mem. (Docket Entry # 577).) On December

9, 2010, Plaintiff-Intervenors moved for prospecimenctive relief and foservice awards for



the class representatives. (Int. Inj. Relief MéDocket Entry # 596).) At a status conference on
February 8, 2011, the court directekhintiff-Intervenors to subiina class-definition statement
conforming to the requirements of FederaleéRaf Civil Procedue 23(c)(1)(B). (Se&upp. Br.
Order (Docket Entry # 613).) Plaintiff-Intervens filed a class-definition statement on February
18, 2011. (Int. Class Def. Stmt. (Docket Entry # 615).)
I. CLASS CERTIFICATION

A. Legal Standard

1. Rule 23(a)

“In determining whether class certificationappropriate, a district court must first

ascertain whether the claims méet preconditions of Rule 23fa)f numerosity, commonality,

typicality, and adequacy.” Teamsters Lo¢4b Freight Div. Pensiokund v. Bombardier In¢.

546 F.3d 196, 201-02 (2d Cir. 2008) (“BombartierThe numerosityrequirement provides
that the class must be ‘so numerous thaider of all members is ipnacticable.” Brown v.
Kelly, 609 F.3d 467, 475 (2d Cir. 2010) (quoting FRdCiv. P. 23(a)(1)). “The commonality
requirement is met if there is a common questf law or fact shared by the class.” Id.
“Typicality requires that the claims defenses of the class repentatives be typical of the
claims or defenses of the class memba@itsis requirement ‘is $&sfied when each class
member’s claim arises from the same coursevehts, and each class member makes similar

legal arguments to prove tdefendant’s liability.” 1d.(quoting_Marisol A. v. Giuliani126

Federal Rule of Civil Prockire 23(a) provides that:

One or more members of a class may sue or be sued as representative parties on behalf of all
members only if: (1) the class is so numerow fhinder of all members is impracticable; (2)

there are questions of law or fact commonthe class; (3) the claims or defenses of the
representative parties are typical of the claimdefenses of the class; and (4) the representative
parties will fairly and adequately protect the interests of the class.



F.3d 372, 376 (2d Cir. 1997)). “The adequaauiny under Rule 23(a)j4erves to uncover
conflicts of interest between named parties thiedclass they seek to represent. A class
representative must be part of the class and possess the same interest and suffer the same injury

as the class members.” Amchem Products, Inc. v. Win88arU.S. 591, 625-26 (1997)

(quotations, citations, and alterations omittetiie Supreme Court has observed that “[t]he
adequacy-of-representation requirement ‘tentdsherge’ with the commonality and typicality
criteria of Rule 23(a), which ‘serve as guideposts for determining whether . . . maintenance of a
class action is economical and whether the ngoredtiff’'s claim and the class claims are so
interrelated that the interests of the class membdirbe fairly and adequately protected in their

absence.”_Amchem Produc¢ts?1 U.S. at 626 n.20 (quoting General Telephone Co. of the

Southwest v. Falcqrt57 U.S. 147, 157 n.13 (1982) (“Fal&pn The four explicit requirements

of Rule 23(a) imply a fifth: that the identitie$ the class members are reasonably ascertainable

by reference to objective criteria. Seee Initial PublicOfferings Secs. Litig.471 F.3d 24, 44-

45 (2d Cir. 2006) (“In re IPO (quoting In re Methyl Tertiey Butyl Ether (“MTBE”) Prods.

Liability Litig., 209 F.R.D. 323, 337 (S.D.N.Y. 2002) (“In re MTBE

2. Rule 23(b)

“If those criteria are met, the district counust next determine whether the class can be

maintained under any one of the three subdivisadri®ule 23(b).” _McLaughlin v. Am. Tobacco

Co, 522 F.3d 215, 222 (2d Cir. 2008), partially@dated on other grounds by Bridge v. Phoenix

Bond & Indem. Cq.553 U.S. 639 (2008). The Second Ciresummarized the requirements for

certification under Rule 23(b)(2) aifid)(3), the only provisions of Rule 23(b) applicable here, in

Brown v. Kelly:

Under Rule 23(b)(2), abs certification is appropriate if “the party
opposing the class has acted or refuseactoon grounds that apply generally to



the class, so that final junctive relief orcorresponding declaratory relief is
appropriate respecting the classashole.” Fed. R. Civ. P. 23(b)(2).

Under Rule 23(b)(3), clag=ertification is appropriatif “the questions of
law or fact common to class memberggominate over any questions affecting
only individual members, and . . . a class litigation is superior to other available
methods for fairly and efficiently adjuchiting the controversy.Fed. R. Civ. P.
23(b)(3). “As a general matter, the IRWR3(b)(3) predominance inquiry tests
whether proposed classes are sufficierbhesive to warrant adjudication by
representation.”_In re Nass&ounty Strip Search Case&1 F.3d 219, 225 (2d
Cir. 2006) (internal quotation marks omitted).

Brown, 609 F.3d at 476. The Second Circuit hasarpld that a class can be certified under
Rule 23(c)(4) as to pacular issues in ordéto single out issues for class treatment when the
action as a whole does not satiBfule 23(b)(3)['s predominanceqarement].” _In re Nassau

County Strip Search Case®1 F.3d 219, 227 (2d Cir. 2006) (“In re Strip Search Chases

“[A] district judge may cerfy a class only after making determinations that each of the
Rule 23 requirements has been met” and “ontlgefjudge resolves factudisputes relevant to
each Rule 23 requirement and finds that whateweerlying facts are relant to a particular
Rule 23 requirement have beestablished.” In re IPQ171 F.3d at 41. The court must make
these findings by a preponderance of the evidence. BomhddéeF.3d at 202. Where factual
guestions underlying a Rule 23 requirement ovesldip merits questions, the court is obligated
to decide them, but “a district judge should assess any aspect of the merits unrelated to a
Rule 23 requirement.”_In re IP@71 F.3d at 41.

B. Plaintiff-Intervenors’ Proposed Class Definition

In their class-definition stateent Plaintiff-Intervenors ask ¢hcourt to certify a class of
“all black firefighters or firefghter applicants who sat for either Written Exam 7029 or Written
Exam 2043 and were harmed by the City’s pasgifaibink-ordered use ohe or more of those

examinations for the selection of entry-levegfighters.” (Int. Clas®ef. Stmt. at 1-2.)



Plaintiff-Intervenors request that the class be fiedtwith respect to three issues. First, they
seek class certification with resgt to “the scope of class-widelief, including aggregate back
pay and benefits for the class, the number miripy hires and the amount and applicability of
retroactivity seniority.” (Idat 2.) They state that class treatment is not requested with respect to
the determination of any individual class member’s eligibility to receive a share of the damages,
priority hiring, or retroactive seniority, nor is class treatnsentght with respect to “issues
relating to the creation of a prasefor identifying indivilual claimants eligible to receive” such
as make-whole relief._(If.Plaintiff-Intervenors nevertheless anticipate that they will “continue
to have the opportunity to provigeput regarding those processeshair capacitieas parties to
the litigation.” (Id) With respect to thissue, the Vulcan Society agksbe appointed as class
representative. (1.

Second, Plaintiff-Intervenors a#ike court to certify the classgith respect to the issue of
class-wide prospective complia@ monitoring, and related injuinee relief, with the Vulcan
Society serving as class representative for this fSqig.at 3.) Third, theyask the court to
certify the class with respect to “the cdhtion of the overall amunt of [] class-wide
compensatory damages, issues relatingeathation of a process for identifying claimants
eligible to receive compensatory damages, aadigtermination that a gecular class member
is or is not eligible,” withndividual intervenors Haywood, Ne#, and Gregg serving as class
representatives for this issue. (&d.3-4.) Plaintiffintervenors argue that the class should be
certified under Rule 23(b)(2), but argue in themdative that the class would also satisfy Rule

23(b)(3). ((Docket Entry # 329) at3; (Docket Entry # 401) at 7-11.)

3 Plaintiff-Intervenors’ aiss-definition statement divides the second issue into two distinct issues, injunctive

and monitoring relief; however the issues are sufficiesithyilar that the court will treat them as one issue.

8



In response, the United States cryptically stHtasit relies on “the previously submitted
agreed understanding between the United Statéshe Plaintiffs-Intervenors regarding the
scope and contours of the PHHiis-Intervenors’ proposed rei-phase class certification
request,” and “takes no position” on Plaintifténvenors’ class-definition statement. (USA
Response to Class Def. Stmt. (Docket Entry # @18)) The United States’ response references
its October 29, 2010 response to Plaintiff-Inteivs’ motion for summary judgment as to class-
wide compensatory damages for noneconomic losses.US&&tmt. on Remedial Phase Class
Cert. (Docket Entry # 582).) In that memoranddine United States stated its agreement with
Plaintiff-Intervenors that no c&g would be certified as to issiof individual eligibility to
receive compensatory damages, priorityAgrelief, or retroative seniority. (Idat 6-7.)

The City agrees with Plaintiff-Intervenors’geest to certify the class with respect to the
issue of injunctive relief, and to appoint the \arncSociety as class representative with respect
to that issue. (NYC Response to Class DehtS{Docket Entry # 617) at 1.) The City argues,
however, that subclasses are necessary for asyg certified with respect to the issue of
compensatory damages for noneconomic lossesuse of conflicts thabay emerge between
applicants who were not hired, and those whoseg was delayed as a result of the City’s
pattern or practice of intéional discrimination. _(Idat 2.)

C. Application of Rule 23 to the Proposed Class

For the reasons set forth below, the class-definition statement submitted by Plaintiff-
Intervenors suffers from certadtefects and cannot be approved in its current form. The court
concludes, however, that certification of a cllagsken into more narrowly defined subclasses is

appropriate. Accordingly, the court first dissas the problems in &htiff-Intervenors’



proposed class-definition statement on an issuesdayei basis, and then proceeds to certify those
subclasses that comply with the requirements of Rule 23.

1. Plaintiff-Intervenors’ DeFacto Subclass Structure

Plaintiff-Intervenors’ class-detition statement indicates ththiey seek certification of a
single class, but ask for clasedtment of four issues, withads representatives appointed to
correspond to particular isssiand not others, (Sad. Class Def. Stmt.) Plaintiff-Intervenors
do not seek to have each of the four isseascertified as subclasses—indeed, they argue
subclasses are unnecessary. 4t® n.2.) Structuring the class in the manner Plaintiff-
Intervenors propose, however, would effectively regjthe court to treat each issue as a separate
class without explicitly certifyig each issue as a separate sglalader Rule 23(c)(5). Itis
unclear from Plaintiff-Interveors’ proposal what responsibylitif any, class representatives
appointed for a particular issue would owe ® thass as a whole witkespect to any other
issues. Plaintiff-Intervenodo not explain how this proceduwould affect the commonality,
typicality, and adequacy inqigs required by Rule 23(a), dwite no authority for their
proposal.

Rule 23(a)(4) requires class representativéfatdy and adequatelyprotect the interests
of the class.” Accordingly, class representdiassume fiduciary duties to absent class

members, Martens v. Thomar2v3 F.3d 159, 173 n.10 (2d Cir. 2001), and are obligated to

remain “alert for, and [] report to the court, amnflict of interest on theart of class counsel,”

Maywalt v. Parker & Parsley Petroleum C67 F.3d 1072, 1078 (2d Cir. 1995). But in order to

appreciate whose interests they are bound tegt,atlass representatives must be able to
identify the class for which they serve as represgtere parties. The de facto subclass structure

proposed by Plaintiff-Intervenors inappropriate because it createsertainty as to whether the
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class representatives are obligategrotect the interests ofl dlack firefighter applicants
harmed by the City’s discriminatory uses of thve examinations, or only those black applicants
affected by the particular issues for which thess representatives are appointed to serve as
representative parties. Maneer, where a particular clasgember is an unsuitable class
representative as to a particuissue, appointing that class mesnla representative party with
respect to other issues raises the possibildyttie class member may exert influence over class
counsel with respect to the liigon of issues for which he she would be an atypical or
inadequate representative.

Together, issue cerittiation under Rule 28§(4) and subclass certification under Rule
23(c)(5) are among the tools avaikalbd district courts to carmut their “ultimate responsibility
to ensure that the interestsatdiss members are not subordinadtethe interestsf either the
class representatives @dass counsel.” Maywal67 F.3d at 1078 (collecting cases); see, #g.

re Flag Telecom Holdings, Ltd. Secs. Lifi§74 F.3d 29, 37 (2d Cir. 2009) (expressing

confidence in district courts’ “isdom and ability to utilize thavailable case management tools

to see that all members of thes$ are protected” including RW#8(c)(5));_In re Strip Search

Cases461 F.3d 219, 227 (holding “that courts may udassction (c)(4) to single out issues for
class treatment when the action as a witlmes not satisfy Rule 23(b)(3)").

The de facto subclass structure propdselaintiff-Interverors circumvents the
formalities of subclass certification under Rule 23(c)(5) and impermissibly deprives absent class
members of the procedural proteaidhose formalities provide. Sk&risol A, 126 F.3d 372,
378-79 (criticizing district courfor certifying one class “implicithconsist[ing] of two large
subclasses,” and ordering the digtcourt to “engage in a rigous analysis of the plaintiffs’

legal claims and factual circumstances in otdeensure that apppriate subclasses are
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identified, that each subclass is tied to onmore suitable representatives, and that each
subclass satisfies Rule 23(b)(2).”). For thessoas the court will approve the class structure
requested by Plaintiff-Intervenors only if each issue is certified as a separate subclass.
Accordingly, the court considers below whet each of the issue subclasses meets the
requirements of Rule 23.

2. Backpay and Benefits, Retroactiven®eity, and Priority Hiring Subclass

Plaintiff-Intervenors’ proposed subclasstasssues of make-whole relief, including
backpay and benefits, retroactive seniority, andryitriring, suffers fromhree defects: (1) the
court cannot certify a single subclass comprisidabth delayed-hireral non-hire victims; (2)
the Vulcan Society cannot serveaagepresentative of either telayed-hire victim subclass or
the non-hire victim subclass; af®) fact questions relating to eaictdividual claimant’s efforts
to mitigate his or her losses are not susceptible of class-wide proof, and the court cannot certify
any subclass with respect to mitigation.

a. Separate Subclasses for Non-hire and Delayed-hire Victims

Plaintiff-Intervenors’ claims to retroactive seniority and priority-hiring relief implicate a
conflict of interest between mative class members. Specifigathese claims implicate a
conflict between the intesés of the delayed-hire victims atite non-hire victims. If non-hire
victims are awarded priority-hiring relief and retotive seniority, that sewriity will dilute the
value of the seniority accumulated by delayé@- victims and place the two groups in direct
competition for the various employment benefits that greater seniority makes more accessible.
Under the Revised Proposed Relief Order (“RPR@&M)non-hire victims who receive priority-

hiring relief will be given retroactive senityr from their presumptive hire date. (SREPRO
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(Docket Entry # 619-4) § 78.) Therefore, theajer the aggregate number of non-hire victims
who obtain priority-hiringelief, the greater the dilutive effech delayed-hire victims’ seniority.

In General Telephond46 U.S. 318, 331, the Supremeu@ addressed this precise

situation in dicta:

[T]he adequate-representation requirement is typically construed to foreclose the

class action where there iscanflict of interest beteen the named plaintiff and

the members of the putative classn employment discrimination litigation,

conflicts might arise, for example, beten employees and applicants who were

denied employment and who will, if granted relief, compete with employees for
fringe benefits or seniority. Under Ru28, the same plaintiff could not represent
these classes.
Rule 23(a)(4) precludes the courrn certifying a class as to issiof retroactive seniority and
priority hiring—even if only as to the aggregat@ount of such relief—it includes the claims
of both non-hire victims and dglad-hire victims. A delayebire victim cannot adequately
protect the interests of non-hivectims, nor can a non-hirectim protect the interests of
delayed-hire victims.

Nonetheless, Plaintiff-Intervenors argue ttiat conflict is moobecause the court has
already decided to award priorkyring relief and rgoactive seniority, ad because non-parties
will have the opportunity to object under the RPR@t. Class Def. Stmt. at 2 n.2) This
characterization of the court’s prior ruling is inaccurate; the court has not entered an order
awarding priority-hiring reliebr retroactive senidy to any claimant. Although the court
anticipates that it will likely do so at the appriagpe time, this expectation is largely based on the
arguments presented by counsel for the siogialitionally certified subclass and the United
States. The purpose of certifyisgparate subclasses is to endlerepresentatives and counsel

for the non-hire victim and delayed-hire victinbglasses to present their arguments to the court

in a context in which there are no structuatfticts preventing them from fully and fairly
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representing the interests of their subclas&s.the court has not yet heard from these
subclasses with respect to their views on gxidriring and retroactig seniority. Finally, a
claimant’s ability to object following a fairnebkgaring is no substitute for Rule 23’s requirement
that the class representatives be able to famtyadequately protectelnterests of all class
members.

Consequently the court will certify two subsses as to issues of make-whole relief—a
subclass seeking backpay, benefigtroactive seniority, and prity-hiring relief for non-hire
victims, and a subclass seeking backpay, benefits, and retroactive seniority for delayed-hire
victims?

b. Vulcan Society as Representative of Make-Whole Relief Subclasses

Plaintiff-Intervenors have aséiehe court to appoint the \edn Society to act as class
representative with respectissues of make-whole relief,dluding “aggregate back pay and
benefits for the class, the number of ptiohires and the amount and applicability of
retroactivity seniority.® (Int. Class Def. Stmt. at 2Jhe court concludes that the Vulcan
Society cannot represent the netgts of either the non-hirectim or delayed-hire victim
subclasses and, therefore, will not appoint the Vulcan Society as class representative with respect
to issues of make-whole relief.

The Vulcan Society lacksastding to represent the meemnb of the non-hire victim
subclass because the Vulcan Society’s members are not members of this subclass, and because

the Vulcan Society’s members who are delaljgd-victims cannot adeately represent the

4 The court refers to these two subclasses as the delayed-hire victim and non-hire victim subclasses.

° This represents a change in the position addptéRlaintiff-Intervenors in their original motion for

continued class certification. In that motion, filed neanlg years ago, Plaintiff-Inteenors argued that, in the
event the court determined that subclasses were neceahsarpurt should appoint Na# as representative of the
delayed-hire victim subclass, and Haywood and Gregg as representatives of the non-hire viasa.s(ibtl
Cont'd Class Cert. Mem. (Docket Entry # 329) at 9-10.) Plaintiff-Intervenors also offexéd Simpkins and
Kevin Walker as potential class representatives. atld0-12.)
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non-hire victims. Associations Y& standing to assert the claiofsheir members if they meet

the three-prong test of Hunt v. Washington State Apple Advertising Commid8aiJ.S. 333,
343 (1977). “Under this test, the associationdtasding if ‘(a) its members would otherwise
have standing to sue in their own right; (b) ithterests it seeks to protect are germane to the
organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the

participation of individual members in the lawsuit.”” Bano v. Union Carbide C864. F.3d

696, 713 (2d Cir. 2004) (quoting HuHt32 U.S. at 343).

The Vulcan Society’s membership includes only incumbent firefightera/ssaington
Aff. (Docket Entry # 125) 1 3), and there isindication that the relationship between the non-
hire victims and the Vulcan 8ty “possess|es] [any] of thiedicia of membership in an
organization.”_Hunt432 U.S. at 344-45 (listing indicia of membership). Under the first prong
of the_ Hunttest, the Vulcan Societadks associational standingrepresent the interests of non-
hire victims because none of its memberspfWhom are current firefighters, would have
standing to assert the claims of the e victims in their own right, Sddunt, 432 U.S.
at 343.

The Vulcan Society cannot represent thiayksd-hire subclass because it fails Rule
23(a)(4)’s adequacy-of-repsentation requiremefit“Adequacy is twofad: the proposed class
representative must have an net in vigorously pursuing the alas of the class, and must have

no interests antagonistic to timerests of other class membér Denney v. Deutsche Bank AG

443 F.3d 253, 268 (2d Cir. 2006). “A conflictmotential conflict alone will not, however,

6 Citing Banoand_Robinsonthe court indicated in the Liability Phase Class Certification Order that if the

litigation reached the remedial phase, “the court [wouddidto identify individual members of the class to which
non-injunctive and nondeclaratory benefits would be owé€Hidbility Cert. Order at 21.) Because the court
concludes that the Vulcan Society is an inadequate classemntative with respect to the claims of the delayed-hire
victim subclass, the court does not decide whether the Vulcan Society would have associational standing to
represent delayed-hire victims with respect &irthlaims for backpay and retroactive seniority.

15



necessarily defeat class tfcation—the conflict must be ‘fundamental.” _ldsee alsd-alcon

457 U.S. 147, 156 (“We have repeatedly held thaass representative must part of the class
and possess the same interest and suffer the same injury as the class members.” (emphasis
added, internal quotation omitted)).

Although the Vulcan Society’s membershig@mprised only of incumbent firefighters
(Int. Class Cert. Reply (Docket Entry # 174) at @&ashington Aff. § 3)it considerst integral
to its purpose to aid “incumbefitefighters and entry-level firefighter applicants who have
claims of discrimination at work or in the mg process” (Int. Class Cert. Mem. (Docket Entry
# 121) at 3), and has expended “significant resgsim terms of time and money to assist and
support black applicants or wouldd applicants for firefighter positions,” (Int. Class Cert. Reply
at 22 (citing Washington Aff.)). The Vulcan Setyi has indicated in itings with the court
that its organizational mission ssrongly focused on the goal @kpanding the ranks of black
firefighters in the FDNY. (Serl. (“These incumbent firefighters, Vulcans members, seek an
increase in the numbers of blacks at all ramkkin the department and in all the firehouses
across the City to further their own securityndort and sense of fairae in their place of
employment.”).) As an organization, the Yah Society has repeatedly demonstrated its
commitment to this goal by zealously litigating thresent case over the last four years, and by
filing one of the EEOC charges thrasulted in the United States’ decision to file suit against the
City.

This goal, however, is in conflict with thelfsmterest of delayed-hire victims insofar as
the Vulcan Society’s pursuit of the goal wowause it to support priority-hiring relief and
retroactive seniority for non-hingctims. Current black fefighters of the FDNY who are

delayed-hire victims may well suppidhe Vulcan Society’s goalsitl respect to priority-hiring
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relief and retroactive seniority for non-hire tas, but their choice tdo so would be at the
expense of their own interests in minimizing competition for the vasoydoyment benefits

that seniority would help them to obtain. iFkonflict, which affects all current black

firefighters, is especially acute for the delay®e victims, because non-hire claimants awarded
priority-hiring relief would likely receive an amount of reaictive seniority equivalent to the
seniority of some delayed-hixgctims—placing the non-hire claimants and delayed-hire victims
in direct competition. Thus, the court findathhe Vulcan Society’s organizational purpose
presents a fundamental conflicitkvthe interests of the delaydite victims, and prevents the
Vulcan Society from adequatedynd fairly protecting the interesof the delayed-hire victim
subclass.

In the liability phase of il litigation the court found #t the Vulcan Society had
associational standing to represent the interafsboth the delayed-hire victims who are its
members, as well as the non-hire victiwizo were similarly situated. In Ban861 F.3d at 715,
the Second Circuit implied that association may maintain a sag a class action and serve as
class representative under Rule 23 if the @asion satisfies the three-prong test for
associational standing set forth_in Hufithe delayed-hire victims who are members of the
Vulcan Society suffered the same basic inpsythose victims who were not hired—both groups
were harmed by the City’s discriminatory usesvad written examinations to hire entry-level
firefighters.

But in the remedial phase of this litigatidhe interests of the delayed-hire and non-hire
victims have diverged on issues of priofiiying and retroactive semiity, and delayed-hire
claimants can no longer adequatefgtect the interests of non-hivestims as to those issues.

Because the purpose of Higtest is to guarantee that in maintaining an action the association
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represents the interesisits members, the court concludeatthn association may be appointed
to represent a class including onatefmembers only if the three-prong Huest is satisfied,
and one of the association’s members would qusdiServe as a representative of the class
under Rule 23(a). None of the Vulcan Socieyelayed-hire-victim members can adequately
represent the intereststbie non-hire victims, thereforegh/ulcan Society cannot adequately
represent the intests of the non-hire victims.

Pursuant to Rule 23(d)(1)(C), the court witit certify the non-ie victim and delayed-
hire victim subclasses until it is presented vimthviduals who satisfy the requirements of Rule
23(a) to serve as class representativ@e conflict between non-hiend delayed-hire victims
also prevents the two make-whole relief sub@adsom being represented by the same counsel.
The court directs current counsel for the classgl@dmnally certified for the remedial phase to
indicate to the court whether they will segipaintment to represent one of the two make-whole
relief subclasses under Rule 23(g).

C. Class Treatment of Mitigation

While the class-wide calculation and pro rata distribution of backpay and lost benefits is

supported by Title VII case law, the partiesoposed method for calculating and distributing the

aggregate backpay award inappropriately determines mitigation on a class-wide basis. Because

! Although the court concludes that the Vulcan Sodgethot an adequate representative of either subclass,

the court is reluctant to reach back two years and accaiptifiintervenors’ alternive arguments that the court
should appoint Nufiez, Haywood, Gregg, Simpkins, and Wakkefass representativeihwut assurances that they
remain qualified to represent the subclasses and are willthg $0. (Int. Cont'd Class Cert. Mem. at 9-12.)
Moreover, in light of the conflicts identified in this ofin, the court requires assurances from individuals seeking
to serve as class members that they understand thgimsbilities to protect their respective subclass’s unique
interests, and that those interests may diverge thenmterests of other parties to the litigation.

Should these individuals continue to be willing to seme representatives of these subclasses, the court
requires affidavits from them thiidicate their qualifications under Rule 23(a), and that make the requested
assurances. It may be desirable to have more than dwe cgpresentatives appointed for each subclass because of
the possibility that a class representative may be determined to be ineligible for individual relief in the individual
claims process, potentially requiring a replacement to be appointed.
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the court concludes that questions of mitigatiarast susceptible to class-wide proof, the court
denies certification of angubclass appointed with respé&z determining mitigation.

The United States, Plaintiff-Intervenors, and @ity all agree thahe aggregate amount
of backpay and benefits lost by those harimgthe City’s four challenged employment
practices should be calculated a class-wide basis. (SE&C Opp. to SJ on Backpay (Docket
Entry # 543) at 2.) The parties also agree orbtbad contours of the formula to be used in
making this determination, disagreeing only on atinedly discrete set of issues affecting the
variables in that formula._(Id.Generally speaking, the partiesegthat the court must: first,
determine how many black and Hispanic firefighteould have been hired but for the City’s
challenged employment practicegcond, calculate the aggregatkigaf the pay and benefits
those firefighters would have reced had they been hired at th@me rate as white firefighters;
and finally, discount the aggregatalue of backpay and lost benefits by a mitigation ratio
reflecting the value of the pay abdnefits a typical black or Higpic applicant would have been
expected to earn if he had alsted interim employment. #&dr the court determines the
aggregate value of backpay and lost benefitspénges anticipate thately will identify those
applicants who could have been hired but for the City’s discriminatory employment practices,
and distribute to them a pro rata share ofatygregate value of the backpay and lost benefits.

Ordinarily, “[rlemedial relief should be graad only to those class members who would

have filled vacancies had there been no discrimination.” Ingram v. Madison Square Garden

Center, Ing.709 F.2d 807, 812-13 (2d Cir. 1983) (oiiAss’n Against Discrimination in

Employment, Inc. v. City of Bridgepqr®47 F.2d 256, 284-87 (2d Cir. 1981) (“AADE The

Second Circuit and several other circuit court®aghowever, that class-wide calculation and

pro rata distribution of backpay @ppropriate in cases, suchthis one, “where ‘the number of
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gualified class members exceeds the nurobepenings lost to the class through

discrimination.” Robinson267 F.3d 147, 161 n.6 (quoting Catlett v. Mo. Highway & Transp.

Comm’n 828 F.2d 1260, 1267 (8th Cir. 1987)); see atgwam 709 F.2d at 812-13; United

States v. City of Miami195 F.3d 1292, 1299-1301 (11th Cir. 1999); Seqgar v. St F.2d

1249, 1289-91 (D.C. Cir. 1984). In cases sucthigsone, the court is unable to reliably
determine which of the eligible job applicamtsuld have been hired in the absence of
discrimination. _Robinsqr267 F.3d at 161 n.6 (quoting Cat]éP8 F.2d 1260, 1267). Instead
of attempting to make such determinations omalividualized basis, “[t|héairer procedure [is]
to compute a gross award for all the injuctss members and divikeamong them on a pro
rata basis.”_Ingranv09 F.2d at 812-13.

In these circumstances, calatihg the amount of backpayskdby members of the class
because of the employer’s discriminatory empient practices does not require individualized
proof because the aggregate amount of backpay does not depend on the individual circumstances
of any class member. The only individual questimbate to whether a partilar individual is a
victim of the employment practs causing the discrimination aisdtherefore, a member of the
class. As the Second Circuit stated in Robingdife]ach class membdi show(s] that he or
she was among those adversely affected bghh#enged policy or practice . . . the class
member is entitled to individual relief uskethe employer in turn can establish by a
preponderance of the evidence that a legignmain-discriminatory reason existed for the
particular adverse action.” Robins@67 F.3d at 161-62.

An individual class member’s efforts to mitigate his damages is not, however, an issue
that is common to the class, and the court cated that class treatment is inappropriate as to

guestions of mitigation. “[A] pvailing plaintiff in a Title VIl case must attempt to mitigate her
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damages by using ‘reasonable diligence in figdither suitable employment.” Dailey v.

Societe Generald 08 F.3d 451, 455 (2d Cir. 199upting_Ford Motor Co. v. EEQ@58 U.S.

219, 231 (1982)). Title VIl provides that “fiferim earnings or amounts earnable with

reasonable diligence by the person or persons discriminated against shall operate to reduce the
back pay otherwise allowable.” 42 U.S.C. § 20@(0g)(1). Under this provision, a prevailing
claimant’s backpay award is redutby the actual amount of los her earnings from interim
employmerft unless the defendant establishes that the claimant failed to satisfy his duty mitigate
his damages. Daileyt08 F.3d at 456. The claimant’s duty to mitigate “is not onerous Andl.

“the unemployed or underemployed claimanéah@ot go into another line of work, accept a
demotion, or take a demeaning position,”sfibstantially equivalent” employment is

unavailable, Ford Motor Co458 U.S. at 231. “The ultimate ati®n ‘is whether the plaintiff

acted reasonably in attemptinggain other employment or in rejecting proffered employment.™

Wills-Hingos v. Raymond Corpl104 F. App’x 773, 775 (2d Cir. 2004) (quoting Hawkins v.

1115 Legal Serv. Card63 F.3d 684, 695 (2d Cir. 1998)).

A defendant may establish that a claimainethato mitigate his damages by introducing
evidence sufficient to persuade thier of fact “(1) that suitablevork existed, and (2) that the

employee did not make reasonable efforts to obtain it.” D&ll@§ F.3d at 456; see alslhRB

v. Thalbo Corp.171 F.3d 102, 112 (2d Cir. 1999) (“The@oyer has the ultimate burden of

proving that the discriminatee failed to mitigatamages.”). Nonetheless, “an employer ‘is

released from the duty to establish the availgbilf comparable employment if it can prove that

the employee made no reasonable efforts to seetk employment.”_Broadnax v. City of New

Haven 415 F.3d 265, 268 (2d Cir. 2005) (quoti@reenway v. Buffalo Hilton Hotell43 F. 3d

8 The court uses the terms “interim employment” and “alternative employment” to refer to employment

obtained by victims of discrimination in lieu of employment as New York City firefighters afteritthe©se not
to hire them.
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47, 54 (2d Cir. 1998)). But even if a claimantféo[s] absolutely no evidence of any effort on
her part to seek alternative employment,” the claimant will still be entitled to a backpay award
unless thalefendant proves that the claimant made masonable efforts to seek alternative
employment._l1d.“[O]nce the employer meets its burdersbbwing failure to seek alternative
employment, the burden shiftsttee plaintiff to show that congmsation for such employment is
not comparable and thus the plainiiffentitled to limited damages.” Id.

Therefore, while the aggregaimount of backpay and lostrdits is a question that is
common to the class, a particular class memlaftsts to mitigate those losses is not. In
calculating a class-wide mitigation ratio applicable to all black and Hispanic firefighter
applicants, the parties make numerous assumptassd on a variety of data points, about what
a typical unsuccessful black or Hispanic applicant might have done after being denied
employment as firefighter.Assuming the City produced eweidce of a particular claimant's
efforts to obtain alternate employment, the appropriate question would not be what the typical,
hypothetical black or Hispanic victim of discrimination would have done; the pertinent question
would be whether a particulaaginant’s actions were actualigasonable in light of all the
circumstances relevant to tr@aimant. As the Second Circlias stated, “an assessment of the
reasonableness of a plaintiff's effort to mitigate . . . entails a consideration of such factors as the
individual characteristics of éhclaimant and the job market,wsll as the quantity and quality

of the particular measures undertaken bypllamtiff to obtain alternate work.” Dailey.08 F.3d

o The City’s expert’'s amusing but flawed assumptiaat all unsuccessful bladk Hispanic applicants

should reasonably be expected to have obtained employment as municipal employees in other departments i
particularly illustrative of te problems inherent in making such assumptions. (NYC Opp. to Backpay at 21.) But
while the City’s assumption is obviously absurd, the United States’ and Plaintiff-Intervenors’ assumptions are no
more reliable. For example, the United States’ expephasizes that his varied assumptions are “conservative”
without explaining why their conservatism means they are more likely to approximate the actual extent to which the
victims of discrimination mitigated their damages, and why those mitigation efforts were reasonablefralight
particular claimant’s uniqueircumstances._(See, e.gSA Backpay Mem. (Docket Entry # 536) at 16.)
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at 456 (internal quotation omitted, collectinges). This inquiry requires a highly
individualized, retrospective examation of the actions actuallyken by a claimant in light of
the particular circumstances faced by that claimant.

In assessing the reasonable efforts of hypataktiaimants to mitigate their losses, the
parties shortchange some claimants and gwendfall to others. The parties’ proposal
prejudices claimants who mightyebeen unable to obtain subtally equivalent employment,
despite their reasonable efforéid who actually earned substalty less from their interim
employment (or unemployment) than what plagties estimate they reasonably should have
earned. This method also produces a windfall for claimants in the opposite position—those who
were able to obtain employmehat paid them more than what the parties estimate they should
have received.

The problems inherent in the parties’ atpd to calculate class-wide mitigation are
among the reasons the Second Circuit has cautibiaedlass-wide momary relief “is the
exception, not the rule: Where possible, ‘thdrewd be . . . a determination on an individual

basis as to which class members are entitl¢btmvery] and the amount of such recovery.

Robinson 267 F.3d 147, 161 n.6 (quoting Shipes v. Trinity Industf883 F.2d 311, 318 (5th

Cir. 1993)). The purpose of determining backpay @ass-wide basis te avoid “the quagmire
of hypothetical judgments” and “mere guesswork” thatild inevitably occuif the court were
forced to determine whether a particular claimaould have been hired but for the employer’s
discrimination. _Robinsqr267 F.3d at 161 n.6 (quoting Cat]é&P8 F.2d 1260, 1267). The
parties’ proposal for calculag class-wide aggregate backmamply adds a new layer of
guesswork by including a class-wide calculatiomdfgation that is based not on the claimants’

actual mitigation efforts, but on “hypothetical judgments” about what the parties assume typical
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victims of discrimination would, or reasonably slehttave done. An analysis of economic data
to estimate what a hypothetical claimant could reasonablygected to have done under the
circumstances simply cannot substitute foritttividualized factual inquiry required by Title

VII.

Unlike the class-wide calculation of baclpalass-wide calculation of mitigation is
simply unnecessary in this case. The pah#ege already plannedrfan individual claims
process to determine which of the applicamt® sat for one of the two examinations would
have been eligible to be hired in the absenadisairimination. This process can be modified to
enable fact finding on questions of mitigation.eThst step would be to ascertain what each
claimant’s actual interim earnings weragdao use that amount to proportion&llyeduce each
claimant’s share of the aggregate backpay dwahe City would then have the opportunity,
under Second Circuit case law, to prove thaaricular claimant made no efforts to obtain
suitable employment, or to prove that suitableknexisted, and that the claimant did not make
reasonable efforts to obtain'it. The court is not required to gss what might have been had the
City not discriminated ajnst the claimants in order to detémmwhether and to what extent an
individual claimant has mitigated his damagBgcause the same airostances warranting the

class-wide calculation of aggregate backpayaloobtain with respect to mitigation, the court

10 Each claimant’s pro rata share of the backpay awamde expressed as a percentage of the pay that one

successful applicant would have received ha or she been hired. A claimardaward would not be discounted by
the full amount of his interim earnings but rather, by this same percentage of his interim earnings

1 Because this process will haveottcur with each of potentially thoarsds of claimants, and as further

explained below, the court concludes that a special master is required to perform this task.
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will not permit class treatment as to questiohmitigation and will resolve each claimant’s
mitigation on an individual basf3.

D. Certified Classes

While the non-hire victim and delayedrhivictim subclasses cannot currently be
certified, the court concludes that there are sabclasses that can @ertified under Rule 23:
(1) a noneconomic loss subclass; andaf?injunctive relief subclass.

1. Rule 23(a) Requirements

a. Numerosity

These two subclasses satisfy Rule 23(a){)imerosity requirement. Expert testimony
accepted by the court during the liability phase srbtinat, but for the City’s discriminatory
employment practices, there wdi@6 black test takers who waret hired but would have been
hired by the City (seBIl Op. at 17, 19, 23), and 112 blacktteakers who were hired but would
have been hired sooner but for the City’s challenged employment practicas ee0).
Because the City’s discriminatoemployment practices prevented many black applicants from
proceeding further in the application process, itngossible to determine precisely which of the
black test takers would ultimately have beendiar which black test takers would have been
hired sooner but for those unlawkrployment practices. It @ear, however, that the number
of black test takers who cahow that they were harmég the City’s discriminatory
employment practices is largidran the 186 black applicants wivould have been hired and the
112 black applicants who would have beendhseoner. The group of delayed-hire victims

could include, at most, the 104 blaagplicants who took Exam 7029 (at.20), and the 80

12 Although the issue of class-wide calculation of mitaarises on Plaintiff-Intervenors’ motion for class

certification, the court’s conclusion is equally applicabléhe United States’ motion for summary judgment as to
class-wide backpay. Although the court will separatelly om the United States’ atide Plaintiff-Intervenors’
motions for summary judgment on class-wide backpay, the same reasoning requires theleayrstonmary
judgment as to any classéi@ calculation of mitigation.
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black applicants who took Exam 2043 (@.22) and were actually appointed by the City.
Subsequent to the court’s Disparate Impaan@p, 19 additional class members were hired by
the City. (Int. Cont'd Class Certlem. at 10 n.2.) At its grésst extent, the group of non-hire
victims could include the 1,749dwik applicants who took Exai®29 (DI Op. at 16), and the
1,393 black applicants who took Exam 2043 &id18). After excludinghe 203 black test takers
who were actually hired by thatg, the non-hire victim group nyabe comprised of as many as
2,939 non-hire victims. (Int. Cont'@lass Cert. Mem. at 10 n.2)

In the Second Circuit, Rule 23(a)(1)’'s numerosity requirement is presumed satisfied if

there are at least forty ptitae class members. Sé&»nsol. Rail Corp. v. Town of Hyde Park/
F.3d 473, 483 (2d Cir. 1995). Although the precismber of delayed-hire and non-hire victims
is presently unknown, Plaintiff-Inteewors have established thag thutative members of each of
these two subclasses are sufficiemilynerous that joinder ofl gutative class members would
be virtually impossible. The noneconomisdaand injunctive reliegubclasses are each
comprised of both the delayed-hire and nar-kictim groups ad likewise satisfy the
numerosity requirement.
b. Commonality

The court has narrowly defined the issue sugsea to include onlhose issues of law
and fact that are common to the claims of thenimers of each of the subsses. Thus, there are
common questions of fact and law commothi® claims of the members of each of the
subclasses. The members of the noneconomisidedass share common questions of fact and
law relating to the monetary value of the md#le risks and benefitsf employment as a
firefighter, and whether the monetary valudha intangible benefits of their interim

employment should offset the value of the benefismployment as a firafhter. Issues of fact

26



and law relating to the City’s prospective effotd comply with Title VII and to remedy the
effects of its four discriminaty employment practices, as well as its pattern or practice of
intentional discrimination, are questionsraoon to the injunctive relief subclass.

C. Typicality and Adequacy

i Injunctive Relief Subclass

Plaintiff-Intervenors ask the court to appbihe Vulcan Society to act as class
representative with respect to injunctive reliatluding monitoring the City’s development and
implementation of a new entry-levilefighter selection mycedure. (Int. Class Def. Stmt. at 3.)
No party objects to the Vulcan Society servinglass representative as to issues of injunctive
relief.

In Warth v. Seldin422 U.S. 490, 515 (1975), the Saime Court observed that an

association generally has standingepresent the interests of its members in cases where “the
association seeks a declaratimjuinction, or some other forwf prospective relief.”_Idat 515.

In those cases, the Court reasoned, “it can reddphbe supposed that the remedy, if granted,
will inure to the benefit of those members of the association actually injuregdSe&alsaont’|

Union, United Auto., Aerospace and Agrimplement Workers of Am. v. Brock77 U.S. 274,

287-88 (1986) (“Brock (finding associational standing wheet[n]either the[] claims nor the
relief sought required the District Courtdonsider the individuatircumstances of any
aggrieved UAW member” and “[t]he sudise[d] a pure question of law”).
In the Liability Phase Class Certification Orgine court ruled thahe Vulcan Society
was able to adequately represent the intecdgtee class during the liability phase because
“individualized issues [were] ngiresented, and the Vulcan Society [was] advocating simply for

a legal ruling.” (Liability Cert. Order at 21.) &ltourt held that “to thextent that the Vulcan
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Society seeks injunctive and declaratory reliebehalf of black firefighters, such relief can
reasonably be supposed to inure to the benefitasde firefighters,” ad found that the Vulcan
Society had associational standing to represenbldck victims of the City’s discrimination in
connection with their claimir injunctive relief. (Id.at 20-24, 30-33.) In the IRO, the court
found that it was appropriate to continue the dedifon of a class as tesues of class-wide
injunctive relief and that the Vulcan Society renea an appropriate peesentative of a class
certified as to those issueRO at 52.) Nothing has ahged that would affect these
determinations. For the reasons stated in thet'sd_iability Phase Class Certification Order,
the Vulcan Society remains an adequate represents a subclass cert#d as to issues of
injunctive relief.

ii. Noneconomic Loss Subclass

Plaintiff-Intervenors ask that the coagpoint the Individualntervenors, Haywood,
Nufiez, and Gregg, as representatives of thecwmromic loss subclass. (Int. Class Def. Stmt.
at 3-4.) In the Liability Phase Class @fezation Order the cowrfound that, Haywood and
Gregg had claims typical of the class, and veerfficiently familiar withthe litigation to protect
the interests of abseadfass members. (Liability Cert. Ordat 24-25.) Nufiez did not file an
affidavit with the court and he was not appointedepresent the class during the liability phase,
though he remained a party pitff in the action. (Idat 25 n.11.) In the IRO the court
conditionally certified the Individudntervenors as representativafghe class for purposes of
individual relief based on affidavits theybmitted in October 2009. (IRO at 52; Haywood
Cont'd Cert. Aff. (Docket Entry # 330); Nufi€ont'd Cert. Aff. (Docket Entry # 333); Gregg
Cont'd Cert. Aff. (Docket Entry # 334).) Ithree Individual Intervenors have now submitted

affidavits in support of Plaintiff-Intervensrmotion for summary judgment based on a class-
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wide valuation of the noneconomic loss subclasksisns for compensatory damages resulting
from the City’s pattern or pctice of discrimination. _(Sedufiez Noneconomic Loss Affs.
(Docket Entry # 515-1) Exs. E and M; Hayed Noneconomic Loss Affs. (Docket Entry # 515-
1) Exs. F and G; Gregg NoneconomicskdAff. (Docket Entry # 515-1) Ex. K.)

Based on these affidavits, the court finds thatindividual Intervenors remain qualified
to represent the intests of the noneconomic loss subclaske Individual Intervenors share a
common interest in establishing the greatessipés monetary valuation for the intangible
benefits of employment as a New York City fighter because each of them stands to obtain a
greater damages award as a result. Furthexmioere is no evidence that the Individual
Intervenors have any claims or are subject to any defenses tmidpeen, or that there is any
reason why, despite their common interests, theyld be unable to fairly and adequately
protect the interests of abserdsd members. The court is daid, based on their knowledge of
and participation in the action as disclosed eirthffidavits, that they are sufficiently familiar
with the litigation to continue déiag as representative parties.

2. Rule 23(b) Certification

a. Injunctive Relief Subclass
The injunctive relief subclass qualifies fmandatory class céfitation under Rule
23(b)(2) because it focuses exclusively on dattey and injunctive relief necessary to remedy
the group-wide injury suffered by the black victims of the City’s discrimination. Réé@son
267 F.3d 147, 162 (“The (b)(2) class action temmled for cases where broad, class-wide
injunctive or declaratory relief is necessaryddress a group-wide imy”). Moreover, the

parties agree that any prospective relief flayfrom the court’s liability rulings—including
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monitoring, compliance, and affirmative reltefprevent future discrimination—should be
resolved on a class-wide basis.
b. Noneconomic Loss Subclass
Plaintiff-Intervenors are entitled tertification under Rule 23(b)®)if they can
“demonstrate that common ‘questions of lawamt’ predominate over ‘any questions affecting
only individual members’; and [] &blish that the class actiorechanism is ‘superior to other

available methods for the fair aefficient adjudication of the comtversy.” In re Strip Search

Cases461 F.3d 219, 225 (quoting Fed. R. Civ. P. 23)). “As a general matter, the Rule

23(b)(3) predominance inquiry tests whethempsed classes are sufficiently cohesive to

warrant adjudication by pgesentation.”_Id(quoting_In re Visa Check/MasterMoney Antitrust

Litig., 280 F.3d 124, 136 (2d Cir. 2001)). “The Rule ‘encompasses those cases in which a class

action would achieve economies of time, effartd expense, and promote uniformity of decision

as to persons similarly situated, without sa@nfy procedural fairness or bringing about other

undesirable results.”_Idquoting Fed. R. Civ. P. 23(b)(3) adv. comm. n. to 1966 amend.)
Plaintiff-Intervenors have aved for summary judgment &sthe total amount of the

noneconomic loss&ssuffered by black victims of éhCity’s patterror practice of

discrimination. Plaintiff-Interveors propose that the court calcelabn a class-wide basis, the

aggregate amount of noneconomic losses suffieyeblack firefightempplicants who were

13 Plaintiff-Intervenors are not gtled to mandatory class certificati under Rule 23(b)(2) because the

noneconomic loss subclass seeks an award of money damages. “For a class-action money judgment to bind
absentees in litigation, class representatives must at al shequately represent absent class members, and absent
members must be afforded notice, an opportunity toeledh and a right to opt out of the class.” AT&T Mobility

LLC v. Concepcion131 S. Ct. 1740, 1751 (2011) (citing Phillips Petroleum Co. v. SH7tesU.S. 797, 811-812
(1985)).

14

The noneconomic losses suffered by the black victims of the City’s discrimination are the lost intangible
benefits of being a firefighter which, according taiRliff-Intervenors, include: prestige, job satisfaction,
camaraderie, unique excitement, enjoyment of flexible scheduling, unusual employment stability, feelings of
security derived from retiring with a full pension difdtime medical benefits, and the potential for career
advancement. (Int. Noneconomic Loss Mem. at 4-5.)
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victims of the City’s pattern goractice of intentional discrimination. Plaintiff-Intervenors
propose that the court compute class damagesftgconomic losses imlsstantially the same
manner in which the parties agree that the cshwtld calculate aggregate class-wide backpay.
Specifically, Plaintiff-Intervenors propose thihe court calculate class-wide compensatory
damages for non-economic losses by “Iedaining the number of victinis;2) estimating the
length of time that they suffered losses; and 8l#ishing a monetary valuan of their injury.”
(Int. Noneconomic Loss Mem. at 13.) After determining the aggregate class damages for non-
economic losses Plaintiff-Intervenors proposdistribute it among eligible black claimants.
(Id. at 17-203°

Issues common to the claims of the members of the noneconomic loss subclass
predominate over individual issues. Underlying ompensatory damages claims of each of the
black test takers who sat for Exams 7029 2043 are the common legal and factual questions
resolved in the liability phase, as well as seiveeparate questions lafw and fact which await
resolution in the remedial phase and are comimdhe members of each of the subclasses. For
purposes of Rule 23(b)(3)’s predominance analigssies common to the class that are resolved

earlier in the litigation remain “common” later phases. In re Strip Search Cadé4 F.3d 219,

227-29 (holding that the districbart erred in failing to consed common questions that had
been resolved by the defendants’ concession lafit\ain deciding thaguestions common to the
class did not predominate over questidffisciing only individual members under Rule

23(b)(3)). Common to each putative class member’s claim for damages for noneconomic losses

15 In using the term “victims” Plaintiff-Intervenors refer to the number of black applicants who weeld ha

been hired, and the number of applicants who would have been hired sooner in the absence of discrifhat
Noneconomic Loss Mem. at 14.)

16 At this time the court does notiewon the viability of Rlintiff-Intervenors’ proposed method of calculating

class-wide damages for noneconomic losses. The court will rule on Plaintiffelmbest motion for summary
judgment as to class-wide damages for noneconomic losses in a separate opinion.
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is the fact question of the monetary value efithtangible benefits dfeing a New York City
firefighter. The City also correctly observeswaver, that there are common questions of fact
relating to the unique dangers firefighters facpas of their employment, and the degree to
which those dangers should offset any maryetaluation of the itangible benefits of
employment as a firefighter. (NYC Opp.Noneconomic Loss (Docket Entry # 580) at 18.)
Indeed, the unique danger New York City firefiglstéace is the principal ason they are held in
such high esteem by the people of this City.

There are, however, individual questions whadfect the Rule 23 analysis. Plaintiff-
Intervenors’ motion for summary judgment iodies that they seek compensation for the
intangible benefits of employment, not all of which are unique to service as a firefighter. It is
conceivable that some individual claimants will have obtained interim employment that, because
of the job’s unique risk/reward gfile, has more valuable intangible benefits than those that
come with being a New York City firefighter. Wwould be difficult to ague that a class member
has actually suffered a noneconomic loss wheltalsegreater overall job satisfaction in his
interim employment than he would have had ibleen hired as a firefighter. Whether the
intangible benefits of interim employment oughbftset the intangible benefits of employment
as a firefighter is, however, a legal questiaat is also common to each putative subclass
member’s claim for compensatory damages.

Depending on the resolution of that legal questindividual fact isses may arise as to
the value of the intangible bdfits a particular subclass meerobtained from their interim
employment. Those individual questions cardbalt with, however, during the individual
claims process. By allowing the parties toid relitigating these issues each time the court

must place a value on a particular claimantseconomic losses, the resolution of these
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common fact questions on a class-wide badisswbstantially improvehe efficiency of

deciding each subclass member’s claims. Furtbepthe Individual Intervenors have already
conducted extensive litigation on behalf of ttmeconomic loss subclass in the liability phase
of this case, and it would be a more efficiasg of scarce judicial resources to continue
litigating questions relatg to black victims’ compensatory mages claims in a single forum.
Therefore, class treatment of commiesues is superior to othevailable methods for fairly and
efficiently adjudicating the controversy.

The court certifies, under Rule 23(b)(3), a dabs of all black non-heé and delayed-hire
victims of the City’s pattern goractice of intentional discrimitian with respect to two issues
common to their claims for compensatory dgesmfor noneconomic losses: (1) the monetary
value of the intangible benefit of service adew York City firefighterafter taking into account
the offsetting intangible cost of the risks to which New York City firefighters are exposed; and
(2) the legal question regardimghether the monetary value of intangible benefits subclass
members obtain from interim employment should offsetlost value of the intangible benefits
of employment as a NeWork City firefighter.

1. INDIVIDUAL CLAIMS PROCESS

The court has reviewed the United States’ plan for the individual claims process and for
awarding individual reliefo victims of the City’s discmination. In light of the court’s
decisions in this Opinion, the court has determitiead the plan for thimdividual claims process
contained in the RPRO must be substantialbgified. In general, the court concludes that
relying on the United States alone to make elliybdeterminations and recommend awards of
individual relief is insufficient tgrotect the interests of individuelaimants. In part because of

decisions made in this Opinion relating to matign, allocating individuatelief will require the
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court to make a significant number of findirgfdact, and to conduet far less standardized
computation of damages than that envisionethbyparties. The mosfppropriate mechanism
for the speedy resolution of thasdividual questions ithe appointment of a special master for
individual relief.

Below, the court discusses its concerns whh RPRO’s procedure for making individual
eligibility determinations, and sketches out thie tbe court anticipates the special master would
play in the individual claims process.

A. Determination of Eligibility for Individual Relief

Under the burden-shifting framework set bytthe Supreme Court in Franks v. Bowman

Transportation Co424 U.S. 747 (1976), and explainadnternational Brotherhood of

Teamsters v. United Statet31 U.S. 324 (1977),

“proof of a discriminatory pattern and practice creates a rebuttable presumption in
favor of individual relief” for the victims of discrimination. Teamstet31 U.S.

at 359 n.45 (describing Franks Plaintiffs “need only show that an alleged
individual discriminatee unsuccessfulpplied for a job and therefore was a
potential victim of the proved discrimination.” Sgk at 362. Following this
showing, “the burden then rests onetemployer to demonstrate that the
individual applicant was denied an employment opportunity for lawful reasons.”
Id. (citing Franks424 U.S. at 773 n.32).

(IRO at 12-13.) In the IRO the court obsettbat under Second Circuit case law, claimants
would benefit from a presumption that they angitled to obtain individual relief simply by

making out a prima facie case that they werrenlea by the City’s discriminatory employment
practices.’ (Id. at 14-15.) SeRobinson 267 F.3d 147, 161-62 (“Each class member must show

that he or she was among those adversely affégtéide challenged policy or practice. If this

1 Making out a prima facie case that they were harnyettie City’s discriminatory employment practices

would require an individual claimant tmme forward wittevidence that he or she was a member of the class of
individuals discriminated against (i.e., that he or she is black or Hispanic), that he oushg ik one of the
challenged examinations, and that he or she was not hired (for non-hire victims), or was not ammt@gtael&my
class of firefighters hired from the cohort of applicami® sat for the same exam (for delayed-hire victims). (IRO
at 14-15.)
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showing is made, the class member is entitladdwidual relief unless the employer in turn can
establish by a preponderance af #vidence that a legitimate norscliminatory reason existed
for the particulamdverse action.”); AADE647 F.2d 256, 289 (remanding for modification of
remedial order in disparate impact case wtdstrict court improperly “place[d] on these
discriminatees the burden of progithat they met the City’s regaments other than passage of
the written exam”). The court was concerned, hawethat the PRO did not adequately explain

how the_Frank®&urden-shifting framework wdd apply to individual dimants. (IRO at 15-18.)

In response to these concerns, the UniteceStd Plaintiff-Intergnors explained that,
under the PRO, the United States would determine whether each claimant was actually harmed
by the City’s discriminatory employment practicesd was prima facie eligible for individual
relief based on the City’s applicant data. (J&tmt. on PRO Issues at 3-5.) They stated that
after Fairness Hearing I, the City, and anlyestobjector, would beaine burden of proving by a
preponderance of the evidence that there wengliscriminatory reasons that a particular
claimant would not have beernréd absent discrimination. (ldt 4-5.) The United States and
Plaintiff-Intervenors observed, hewer, that “none of the parties has an interest in obtaining
remedial relief for individuals who would nbave been hired abseht discriminatory
practices,” and indicated their intent to use @ity’s applicant data, and information submitted
by claimants, to identify those claimants whould not have been hired in the absence of
discrimination. (Idat 5-6.) Under the PRO, those claimtsathat the United States determines
would not have been hired absent discriminationile have the opportunity to object at Fairness
Hearing I, and would have the burden of essdiihg their eligibilityby a preponderance of the

evidence. (Idat 6-7.)
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The RPRO largely retains this plan forkimg individual eligibiity determinations.
(USA RPRO Mem. (Docket Entry 619-1) at 8-10.) The RPRO,wever, anticipates that the
United States will conduct a multistage-eligibietermination process to provide a claimant
with the opportunity to coest the evidence relied upon by the United States in making its
determinations. _(ldat 9 n.16.) The United States anti¢tgsathat these objections would be
raised at the two fairness hearimgsvided for in the RPRO._(Iét 10.)

The RPRO’s convoluted and ultimately unsuccessful attempt to apply the

FrankgTeamsterdurden-shifting framework to the circumstances of this case reveals the

framework’s shortcomings in the exceptional girsstance where monetary relief is calculated
on a class-wide basis and distributed @ta to eligible claimants. S&®binson 267 F.3d at

161 n.6 (“[T]his is the exceptionpt the rule: Where possibl¢here should be . . . a
determination on an individual basis as to whitdss members are entitled to [recovery] and the
amount of such recovery.” (quoting Ship&87 F.2d at 318)). In proposing that the United
States take on the City’s burdef identifying which claimants @uld not have been hired absent

the City’s discrimination, the PRO misapplies Frdikamsterdut recognizes that a strict

application would unfairly prejude truly deserving claimants.

In the ordinary pattern-or-practice case ttefendant’s backpdiability would be
measured largely by the number of victims hedim The more victims of discrimination, the
greater the defendant’s totaldkpay liability. Thus, in plaag the burden on the employer to
show that there were lawful reasonstfug adverse employment decision, the Fraykst
placed the burden of proof on the party with gheatest incentive to estail that a particular
unsuccessful applicant was not a victim of distation. Furthermore, as the Teamstaoart

observed, the holding in Frankeflected the fact that “the ghoyer was in the best position to
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show why any individual employee was dengademployment opportunity.” Teamste481
U.S. at 359 n.45.

In this case, however, thetZwould obtain litte benefit from establishing that there
were nondiscriminatory reasons why a particajgplicant was not hiredBecause the court will
distribute the aggregate backpayaagvpro rata to eligible claimés, the City’s total backpay
liability will be the same irrespective of whethecarries its burden akbutting the inference
that a particular claimant wasvictim of discrimination. The oyleffect of establishing that a
claimant was not an actual tifm of discrimination would be toncrease the pro rata share of
those claimants who actually were victims of the discrimination—the City would obtain no
benefit while paying a high price litigate each claimant’s eligibility. Thus, if the court were to

strictly apply the Frank$eamsterdburden-shifting framework ithis case, the burden of

establishing that a particulaa@inant was not an actual victim discrimination would lie on the
party with the least incentive to carry it.tlie City chose not to oy that burden, only the
actual victims of the City’s discrimination walsuffer by being forced to share the backpay
award with claimants who never would havebéired absent the City’s discrimination.
“[O]ne of the central purposed Title VIl is ‘to make perans whole for injuries suffered

on account of unlawful employmediscrimination.” Franks424 U.S. at 763 (quoting

Albemarle Paper Co. v. Mood¢22 U.S. 405, 418 (1975)). this case, placing the burden on
the City to rebut the presumption that any unsssite black or Hispaniapplicant was a victim
of discrimination would not serve the policiggle VIl was intended t@dvance. Not only
would relying on the City to ideifly the test takers who were neictims make it less likely that
a particular deserving claimawbuld receive a full recovery, it would also increase the

probability that an undeserving claimambuld receive a windfall award. Firefighters Local
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Union No. 1784 v. Stottg167 U.S. 561, 579-80 (1984) (grdctual victims of illegal

discrimination may be beneficias®f make-wholeelief); see alsd2 U.S.C. § 2000e-
5(9)(2)(A) (prohibiting backpaawards to non-victims).

The court concludes that Frarksd Teamsterdo not require it to impose their burden-

shifting framework in determining which ctaants were actual victims of the City’s
discrimination. In Teamstethe Court explained that Frankss an applicabn of the general

principle—drawn from McDonreDouglas Corporation v. Greed11 U.S. 792 (1973)—"that

any Title VII plaintiff must carry the initial bueth of offering evidence adequate to create an
inference that an employment decision was thasea discriminatory criterion illegal under the

Act.” Teamsters431 U.S. at 358-59. Applying Frankke Teamster€ourt noted that “not all

class actions will necessarily follow the Franks model.”atdB60. Indeed, Frankecognized
that the provisions of Title Vidre “intended to give the coumsde discretion exercising their
equitable powers to fashion the mosmplete relief possible.” Frank424 U.S. at 764 (quoting
legislative history). “[F]ederal courts are empaed to fashion such relief as the particular
circumstances of a case may require to effect restitution.” Id.

Fairness to black and Hispanic claimant® were actual victims of the City’s
discrimination requires that tleurt distinguish between &g members who would not have
been hired absent discrimination, and those wubdchave been hired. As anticipated in the
RPRO, the party in the best position to ob&iidence on these questions and make an initial
determination of eligibility is the United States. As the Supreme Court noted in General

Telephone

unlike the Rule 23 class representative, the EEOC is authorized to proceed in a
unified action and to obtain the mosatisfactory overall relief even though
competing interests are involved andrtalar groups may appear to be
disadvantaged. The individual victim is givhis right to intervene for this very
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reason. The EEOC exists to advance fublic interestin preventing and

remedying employment discrimination, andides so in part by making the hard

choices where conflicts of interest exist.
446 U.S. at 331. The same reasoning appliestimnadorought on behalf of the United States by
the Department of Justice.

But while the United States’ purpose in bringing this action is the pursuit of the public
interest in ending employmentsdrimination, allowing it to make the initial eligibility decisions
on its own—Ilargely free of direct court supervision—is troublings the court’s view that the
appointment of a special master to render imdatégerminations on each claimant’s eligibility
is necessary to enable claimants to see&nmmgful review of the United States’ initial
determinations. Waiting until the Fairness Hearitagshallenge the United States’ eligibility
determinations simply does not permit claimah&sopportunity to meaningfully challenge the
evidence raised against them and provide eceleftheir own. Moreover, a special master
would help to protect the interests of absenhataits, who cannot be expected to participate in
every other claimant’s eligibilithearings, but have a clear irgst in insuringhat only actual
victims of discriminatiorreceive individual relief.

The court’s view of the United States’ rafemaking these determinations deviates
somewhat from the RPRO in that the court wiawquire the United States to solicit relevant
evidence from claimants through declarations made under penalty of perjury if more reliable
sources of information were unavailable. Toektent the City possess#te relevant proof, the
court would require it to cooperwith the United States. t&i the United States obtained
evidence sufficient to make aritial determination, the court walirequire the United States to
submit its recommendation to the special masteapproval. The speai master would be

charged with examining the evidence and indepatly determining the claimant’s eligibility
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for individual relief. The claimant would hatiee opportunity to present argument and evidence
to the special master, and would be ablsetek review of hereatision by the court.

B. Appointment of Special Master for Individual Relief

It is apparent that numeroteact questions will need to lekecided in the individual-
claims process, all of which implicate questiohgquity, basic fairness, and the due process
rights of individual claimants. The court does not, however, have the ability to make these
determinations with respetd all of potentially thousands afdividual claimants. It is apparent
that exceptional conditions exisatirequire the appointment afspecial master to conduct the
individual claims process under Rule 53(a)(1)(B). See3lderbert B. Newberg & Alba Conte,

Newberg on Class Actior§9.70 (4th ed. 2011).

The court anticipates that the special maiteindividual relief would take evidence,
make findings of fact, and determine issues ofdavwgue to individual clamants, with respect to
the following issues: (1) each claimant’s eligilyilib receive individual relief; (2) the share of
the aggregate amount of backpayfuch each eligible claimant entitled; (3) the extent of a
claimant’s mitigation and, if the City meats burden of production on this question, the
reasonableness of a claimant’s mitigation efforts and the availability of substitute employment;
(4) for black claimants, the amount of the claimant’s compensatory damages for noneconomic
losses; and (5) the claimant’s eligibility for pitg-hiring relief and/othe amount of retroactive
seniority, if applicable. The court anticipatbat the special master would also have
responsibility for overseeing the process of aobitay discovery from individual claimants, and
for overseeing settlement negotiations kewthe City and individual claimants.

The inclusion of a special master in thdividual claims process would not remove the

United States from the administration of the claprscess. As the United States has previously
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stated, it has “experience processing claimsdbef and making preliminary determinations in
cases such as this, including cases involvirmgisands of claimants. The United States can
handle this process efficiently, while minimizingetbosts of the claims process.” (Joint Stmt.
on PRO Issues at 31-32.) The court anticipatatstiie special master’s role would be largely
adjudicatory and might best fibed by one or more United Sted Magistrate Judges appointed
to serve as special mass under Rule 53(h).

The United States’ expertise in administeriing claims process would help it to run
smoothly and efficiently. The UnieStates could receive the claionms, act as the claimants’
point of contact for information about deadlinksaring dates, and questions relating to the
organization of the claims press, and coordinate the discgv be obtained from the
claimants. The United States would marshealatailable evidence for each claimant and make
recommendations to the special master asaa#termination of fagjuestions relating to
claimant eligibility, backpay, priawy hiring, and retroactive senioyit At this point the City or
the claimant would have the ability to objézthe recommendatioms writing, or request a
hearing before the special master. The speciatenavould hold hearings if claimants or the
City objected to the United States’ determioasi, and would have independent authority to
order a hearing if she disagreeidh the United States’ recommendation or determined that it
was necessary to receive additional evideridee special master would hold hearings to
determine the amount of each eligible blacirolnt’'s compensatory damages for noneconomic
losses. For each claimant the special masterd file a statement of her findings and
recommend such individual relief as she found tajmeropriate. The pardo the case and the
individual claimants would be obligated to et to the special master’s findings and seek

review by the court within the time periods speaifby Rule 53(f)(2). Ithe parties agreed, and
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if the claimant consented, thactual findings of the special masteld be final, or could be
subject to review for clearror under Rule 53(f)(3).

After all claims were adjudicated and indlual relief determinations made, the special
master would submit a final awaligt to the court for approvalThe court would hold a fairness
hearing with notice to palic, including claimants determined be ineligible for individual
relief, disclosing the proposed awards. Afiding on timely objections from the public, the
court would enter judgment.

The United States and the Cpyeviously indicated that theybjected to the appointment
of any special master because they believed tlveces of a special master were unnecessary in
light of the United States’ offer to volunteer its seeg as claims administrator. (Joint Stmt. on
PRO lIssues at 31-33.) They reaffirm this posiin the RPRO. (USA RPRO Mem. at 12-13.)
This position, however, was adopted before th&tcdetermined that equitable and due process
concerns require a neutral decisioaker to adjudicate claimants’ eligibility to obtain individual
relief, the extent of their mitigation effortsnd the monetary valuation of each of the black
victims’ noneconomic losses. In light of teedecisions the United &es and City should
reconsider whether they wish abject to the appointment afspecial master. Likewise the
parties should consider whetheeyhare willing to consent to a mmliberal standard of review
for factual findings made by the special masteéh@interest of efficiecy under Rule 53(f)(3).

V. LITIGATION PLAN
The court’s rulings compel a number of changethe litigation plan contained in the

United States’ RPRO. Below, the court setshfdine next steps in ghlitigation, directs the
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parties to brief specific issues and questidras)d orders the parties to prepare for trial. This
schedule is aggressive, but the ¢antends to adhere to it aoskly as possible and the parties
are warned that extensions of time—even ¢hms consent—are unliketo be granted. The
parties are advised that the court may schedaleaogument and rule on issues as they arise
with relatively little notice.

A. Pre-Notice Period

Litigation Management Conferencehe court will hold a litigation management

conference to discuss the issues addressbisi®@pinion on June 21, 2011, at 3:00 p.m. All
parties shall attend and prepare accordingly.

Motion for Certification of Non-hire Vigm and Delayed-hire Victim Subclassém or

before June 13, 2011, pursuant to this OpinionnBf&intervenors shalfile a motion for the
certification of the non-hire vich and delayed-hire victimubclasses, which addresses the
deficiencies identified by the court: (1)etheed to appoint separate individual class
representatives; and ()e need to appoint separate coungéie motion must be accompanied
by declarations made by the plita subclass representatives aerstrating that they meet the
requirements of Rule 23(a) and that they ustdad their responsibils to protect their

subclass’s unique interests. Putative classsmghall likewise submdeclarations indicating

18 In several recent submissions the parties have referenced arguments they have previously advanced in

memoranda, letters, and other documents filed with the coerttloe course of this litigation. Over the past four

years the court has received voluminous briefing on myeigal questions. Directing the court to arguments raised

in past briefing needlessly burdens the court with additional work and circumvents the page limits the court imposes
on the parties’ submissions. In the future, if the pab#di®ve an argument is worth making they shall make it in

the brief to which it pertains instead of directing tbart to a separate document. Arguments “incorporated by
reference” will be deemed waived.

Furthermore, when the parties electoaty file their briefs, they are directed to use language in the docket
text describing the subject the document addresses instead of generic descriptions of the document suctoas “Letter t
Hon. Nicholas G. Garaufis.” Such generic descriptions in the docket text hinder the toeatimg relevant
briefing on the electronic case filing system. This will mea@specially important as the parties file the extensive
briefing the court requests in this section.
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they qualify to representarsubclass under Rule 23(g), dhdt they understand their
responsibility to protect thegubclass’s unique interests.

Proposed Notice to Claimants and Claims FEorhre United States and Plaintiff-

Intervenors disagree as to whaatice should be given to almselass members and potential
claimants. Plaintiff-Intervenorseek to give notice to absenast members as soon as possible,
while the United States prefers that the couiit teeorder notice until the preliminary relief
order is issued and the three peagdnotions are resolde (USA RPRO Mem. at 4-8.) In light
of the rulings in this Opinion, however, theurt concludes that pattial claimants should
receive notice of the claims process and shouljartréided copies of the @im form so that the
process can begin as soon as possible. For blaichants, this noticehould also be designed
to satisfy the notice-and-opt-otgquirement imposed by Rule #£3To the extent that additional
public notice is regued to give absent perss a reasonable opportunityobject to a proposed
final judgment or relief order, the court will ordguch additional notice #te appropriate time.
The parties shall immediately meet and conégiarding the form of notice to be sent to
absent class members/individual claimants udiclg the information to be obtained from them
through claim forms. By June 17, 2011, the Uniteate3t on behalf of the parties, shall file a
proposed form of notice, a pléor the distribution othe form of notice, a proposed claim form,
and one document setting forth each party’s objectmtise contents of the notice, the plan of
notice, and the claim form. The court argaties ruling on all objections by June 22, 2011, and

the notice shall issue pursuanthie plan of notice soon thereafter.

19 Although the court has not yet ruled whether the nem3hictim and delayed-hire victim subclasses will be

certified under Rule 23(b)(2) or (b)(3he parties should prepare the fafmotice under the assumption that the
court will order notice and opt-out for bodtithe make-whole relief subclasses.
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B. Pre-Claims Period

Briefing on Claimant Eligibility Determinationg he parties have previously stated that

they have disagreements as to which nondiscrimipdiong-eligibility criteria may be used in
determining which claimants wille considered to have bedigible for hiring as entry-level
firefighters at the time they toake of the two tests. Inracent submission to the court,
however, the United States appeto indicate that no sudmsagreements remain. (Sd8A

RPRO Mem. at 11.) The United States shadhsii on behalf of the parties a joint memorandum
indicating which criteria the pargeagree can be used to detemnivhether a particular claimant
would have been eligible to be hired as of thie daey took one of the examinations. The letter
should also indicate how the pasti@nticipate that the criteneill be applied to particular
claimants, and what evidence the parties anticigpate will rely on to establish these criteria.
Any party with different views should file aggrate memorandum setting forth their reasons and
explaining how their proposed eligibility critericowid be used. The joitgtter and other initial
memoranda shall be filed by June 24, 2011.pBeses, if any, shall be filed by July 1, 2011.

Briefing on Organization and Managent of the Claims Proces#/hile the parties

discuss the proposed form of notice, they shabmit briefing regardinthe organization of the
claims process. The partiesafitstate their views on the following issues: (1) the selection of a
special master for the claims process, ineclgdvhether one or more United States Magistrate
Judges should be appointed as special mastérsig(Znanagement and scope of discovery as to
each claimant; (3) the duties of a special mastdetermining claims, including the specific
factual and legal findings the spdaiaaster will be required to rka as to eachpplicant; (4) the
United States’ role in making initial eligibility and other determinations; (5) a timetable of

deadlines and proceedings for the administration of the claims process; and (6) any other issues
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relevant to the management of the claims @scdnitial briefs shall be filed by July 1, 2011.
Responses shall be filed by July 15, 2011.

Bench Trial on Questions Relating to Injunctive Reli€he Vulcan Society has filed a

motion requesting a broad rangemtinctive relief stemmindgrom the court’s disparate
treatment decision, and has submitted ewidan support of those requests. (8deln]. Relief
Proposed Order (Docket Entry # 594).) The cpteters, however, tbold a bench trial and
take testimony to establish the factual basipporting the relief geiested by the Vulcan
Society. Therefore, the motion is DENIEDXhvleave to renew following the bench trial.

By July 1, 2011, the Vulcan Society, as slaspresentative for the injunctive relief
subclass, shall file a prél brief regarding their requests for injunctive refiefThe Vulcan
Society’s pretrial brief shlainclude a memorandum of lagdescribing, with the greatest
specificity possible, the forms of additional ingive relief it requests, the legal basis for the
requested relief (including, where available, rafeesto cases in which such relief has been
ordered or approved by federal courts), ancethdence that the Vulcan Society anticipates
introducing during the bendhal that will establish a factual basis for the requested relief. The
Vulcan Society shall also submit a witness listalihindicates, in verprief and general terms,
the anticipated subject matter of each wssie testimony, including whether the witness will
testify as an expert. The Vulcan Societyllsalao make the disciures required by Federal
Rule of Civil Procedure 26(a)(2) and (3) sitaneous with filing their pretrial briefs.

By July 22, 2011, the City shall file a pretrbrief which includes a memorandum of law
citing legal authority in opposition to the Vulc&aciety’s requests, and which references

evidence the City anticipates introducing in opfias to the Vulcan Society’s requests. The

20 The court refers to Plaintiff-Intervenors’ requestgdnctive relief as disclosed in their Proposed Order for

Injunctive Relief. (Docket Entry # 594.)

46



City shall submit a witess list and make the disclosureguieed by Rule 26(a)(2) and (3) under
the same conditions applicable to the Vulcan Society’s submissions.

Trial will begin August 1, 2011, and will emgb later than August 5, 2011. While the
trial relates primarily to relief requested by tMulcan Society, the UniieStates has indicated
that some of the requested relief may implicate the interests of Hispanic victims of the City’s
discrimination. Therefore, an attorney for thetda States shall attend the trial and be prepared
to address the United States’ concerns withaetsip the positions of the City or the Vulcan
Society. The United States may also submittaeesponding to each of the pretrial briefs
submitted by the Vulcan Society and the City. Any objections not raised by the United States
during or before trial shall be deemed waived.

Intervention by Interested Non-PartieBo the extent that ber interested non-patrties,

including amicus curiae the Uniformed Figdfiers Association (“UFA”) and the Uniformed

Fire Officers Association Loc&54 (“UFOA”) (collectively, “theUnions”), have views on the
injunctive relief requested by the Vulcan Socigigy should consider whether to move to
intervene in the action._(S&H-A Intervention Op. (Docket Entry # 47) at 9-10, 11-13 (denying
UFA’s motion for intervention for purposes thie liability phase but granting UFA leave to
renew its motion during the remedial phase] mdicating that UFAhould be allowed to
participate in such portions of the remedialgghanplicating firefighter safety concerns).)
Should the court grant the Unions leave to intervene as to saallebthe issues implicated by
the Vulcan Society’s motion, the igms would be expected tonpiaipate in the bench trial on
injunctive relief to at least the same extent asUhited States. Accordingly, if the Unions wish

to intervene in the action, they should file thrabtions to intervene bjuly 1, 2011. The parties
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to the action shall file responses indicating whether they oppose or consent to the Unions’
intervention by July 11, 2011.

Bench Trial on Disputedskues Relating to Backpayhe court will decide the United

States’ and Plaintiff-Intervenorgiotions for summary judgment as to the calculation of class-
wide backpay in a separate opinion. To therexteat opinion identiBs genuine issues of
material fact that are in dispute, the partiesadvised that the couwtll hold a bench trial of
those issues beginning August 8, 2011 and enmlinigter than August 12, 2011. The court will
indicate what pretrial briefing, if any, isqeired in its opinioron the summary judgment
motions.

Bench Trial on Disputed Issu&glating to Noneconomic Losse$he court will decide

the United States’ and Plaintiff-Intervenors’ noots for summary judgmeas to the calculation
of class-wide noneconomic losses in a separate opinion. To the extent that opinion identifies
genuine issues of material fact that are ipudlis, the parties are advised that the court will hold
a bench trial of those issues beginninggAst 15, 2011 and ending no later than August 19,
2011. The court will indicate whatetrial briefing, if any, is rguired in its opinion deciding the
summary judgment motion.
V. CONCLUSION

Plaintiff-Intervenors’ motion for continakclass certification is GRANTED IN PART
and DENIED IN PART with leaa to file a motion to certify #nnon-hire victim and delayed-
hire victim subclasses subjecttte conditions imposed in this @n. Plaintiff-Intervenors’

motion for additional injunctive relief is DERD with leave to renew following trial.

SO ORDERED.
/sl Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
June6, 2011 UnitedStateDistrict Judge
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