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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff, MEMORANDUM & ORDER
-and- 07-CV-2067 (NGG) (RLM)
THE VULCAN SOCIETY, INC.,for itself and on
behalf of its members, JAMEL NICHOLSON,and
RUSEBELL WILSON,individually and on behalf
of a subclass of all other victims similarly situated
seeking classwide injunctive relief;
ROGER GREGG, MARCUS HAYWOODynd
KEVIN WALKER, individually and on behalf of a
subclass of all other non-hire victims similarly
situated; and
CANDIDO NUNEZ and KEVIN SIMPKINS,
individually and on behalf of a subclass of all other
delayed-hire victims similarly situated,
Plaintiff-Intervenors,
-against-
THE CITY OF NEW YORK,
Defendant,

-and-

THE UNIFORMED FIREFIGHTERS ASSOCIATION
OF GREATER NEW YORK,

A Non-AlignedParty.

NICHOLAS G. GARAUFIS, Unitd States District Judge.
In this Memorandum and Order, the courtli@dses five requests by various entities:

Two motions to intervene by the Uniformed Figdfiers Association of Greater New York (the

“Union”); one letter request to intervene by Goey Della Valle (“Della Valle”); Defendant City
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of New York’s request that the court authorth&nges in examination objection procedure; and
Plaintiff-Intervenors’ motion foan entry of partial final judgnm, pursuant to Federal Rule of
Civil Procedure 54(b), as to DefendantsyidaMichael Bloombey and former Fire

Commissioner Nicholas Scoppetteor the reasons discussed below, the court DENIES the first
of the Union’s motions to intervene and GRANiIN® second; DENIES Della Valle’s request to
intervene; GRANTS the City’s motion for modiéitions of examination objection procedure;

and GRANTS Plaintiff-Inervenors’ request for partial final judgmént.

l. THE UNION’'S MOTION FOR IN TERVENTION REGARDING PRIORITY
HIRING ELIGIBILITY
The Union has twice moved to intervene in this case. The first motion was a request to

intervene as a party-defendantlgan the litigation, before theourt had issued either of its
opinions on liability; the Union @mised its request to intervene based on its interest in
firefighter safety. (Se®&nion July 27, 2007 Intervention Rgglem. (Docket Entry # 28) at 3-
5.) The court rejected the Union’s request. (Sept. 5, 2007 Mem. and Order (Docket Entry # 47)
at 10.) The court concluded that while the Urfias an important role iprotecting firefighters
and therefore should be heard as an amicuat @10, the City shared the Union’s main
objectives—public safety, managerial efficienapd potential financial exposure to injured
employees are all concerns of the City, whichudel an interest in firefighter safety—and so the
Union’s interests were aduately represented, iat 6-8. The court also noted that the Union
had not articulated a lelijjpcognizable interest, i.e., a rigldlaim, or defense that would be
affected by any liability decisions the courtsa@nsidering: the Union simply could not be

liable for the claims that the United Stathad brought against the City. @5-6, 8-9.) The

! This case has an extensive history which the court does not summarize here. That history id ircounte

the court’s prior opinions, most recenilythe Memorandum and Order the ddasued followingts August 2011
bench trial on the need for affirmative relief. (Docket Entry # 743 at 2-5.)
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court did, however, note that thimion might have cognizable righthat were not protected by
the City in an eventual remedy stage. @t11-13.) The court imed the Union to move to
intervene in the future if it bieved its rights would be impasd by a remedial order. (ldt 13.)

After the court concluded thatetCity had violated Title VII_(seduly 22, 2009 Mem. &
Order (Docket Entry # 294)), the Union movedriervene in the remedial stage of the case.
(Union Aug. 11, 2009 Intervention Mot. (Docket Bn# 303).) The court considered whether
the Union should be able to intervene so thabuitld be heard on any rethal plan that granted
retroactive seniority for victimef the City’s violations of Title VII. (Sept. 25, 2009 Order
(Docket Entry # 327) at 2.) The court denied tlegjuest. The court exphed in its Order that
the Union owed a duty of fair representationlt@bits members, including firefighters who are
also delayed-hire victims, i.e., minority firghter candidates who weegentually hired by the
City but whose hiring was delayed due to thdmtreely low rank on the eligible hiring list.
Those delayed-hire firefighters could benefinfra remedial plan that embraced retroactive
seniority. (Id.at 2-3.) The court concluded that theion had not explained how it could speak
on an issue which would be advantageous to sufrite members (the delayed hire victims who
potentially would receive retroactiverserity) and adversto others. (Idat 3.)

More recently, the Union expressed concatoout another remedial issue—priority
hiring for “non-hire victims,” i.e minority firefighter candidatesho took entry-level firefighter
Examinations 7029 or 2043 and were never hired. J8ee21, 2010 Mem. & Order (Docket
Entry # 390) at 23-28.) The Union asked the cbyttetter to require that any such candidate

take and pass entry-level fiighter Examination 2000 before ing considered for priority



hiring.2 (Union July 25, 2011 Letter (izket Entry # 689) at 102.) The court responded by an
Order which noted that the issue was open artldeifJnion wished to be heard on it, the Union
must move to intervene. (July 26, 2011 Ordesdket Entry # 696) at 2-3.) The Union has now
done so. (Union Aug. 8, 2011 Intervention tM@®ocket Entry # 704).)

The court must evaluate a motion for intemi@mas of right based on Federal Rule of
Civil Procedure 24(a)(2), whicllows intervention as of right only if: (1) the motion for
intervention is timely; (2) the putative interveri@s interest in the existing litigation; (3) the
intervenor’s interest would be impaired by thecoune of the litigationand (4) the intervenor’s

interest will not be adequately regented by the existing parties. $&Amato v. Deutsche

Bank 236 F.3d 78, 84 (2d Cir. 2001). Unfortunately, the Union’s motion for intervention is
premised on the same interest in firefightdessathat the court considered in 2007. (Union
Aug. 8, 2011 Intervention Mot. at 3-4.) As ttaurt noted in its 2007 Memorandum and Order,
the Union must prove that the City or anothastixg party in the litigation does not adequately
represent its interest this case. (Sept. 5, 2007 Mem. and @uate6-7.) Just as it did then, the
court concludes that the Union’s interest in figbtier safety is protectda) the City. A putative
intervenor has a burden to provattlexisting parties do not represéstinterest, a burden that is

“more rigorous” if the putative intervenor and an existing party share “the same ultimate

objective.” Butler, Fitzgetd & Potter v. Sequa Corp250 F.3d 171, 180 (2d Cir. 2001). The
City has moral, legal, financial, and politicahs®ns to be concernedthvissues that affect
public safety, employee safety, amdnagerial efficiency. Theoart concludes that firefighter

safety is subsumed within these issues. Monme®everal of the indidual Plaintiff-Intervenors

2 Examination 2000 is the new entry-level firefightgam which the City is developing in conjunction with

the United States and Plaintiff-Intervenors and underupersision of Special Master Mary Jo White. (Jan. 21,
2010 Mem. & Order (Docket Entry # 390) at 54; June 1, 2010 Order Appointing Sdestar (Docket Entry
#448) at 2.)



are themselves current firefighters, and, théc®iu Society, an orgaration that is made up
entirely of current firefightex. (United States Aug. 12, 201pdsition to Intervention (Docket
Entry # 707) at 4.) The court thus concluttes the Plaintiff-Intevenors share the same
ultimate objective as the Union—that curren¢fighters be safe on the job—even if they
disagree on the specific issue of whether pgidrires should take Exam 2000. Finally, the
United States has stated eagsly its concern with firedhter safety as well._(S&énited States
Aug. 18, 2009 Opposition to Intervention (Docket Entry # 310) at 3 n.3.) The Union’s stated
interest—firefighter safety—is well represented in this aurliégation. Perhaps more
importantly, two of the existing parties—the United States and the City—now argue for the exact
relief the Union seeks, i.e., that non-hire vt take Exam 2000 before being considered for
priority hiring relief. (SedJnited States Aug. 12, 2011 Opposittorintervention at 4-5; City
Aug. 12, 2011 Response to Intervention (Docketye# 706) at 2.) Thus, both the Union’s
broad objective—safety—and gpecific concern—the use Bkam 2000—are represented by
existing parties. The Union’s inability togue the existence of tHeurth requirement for
intervention—inadequacy of representation—talfto their motion, even assuming the Union

otherwise qualifies for tervention as of right. See United States v. City of New Yof08

F.3d 360, 364 (2d Cir. 1999).

The Court noted in its 2007 Memorandund @rder that the Union may have legally
cognizable interests that are aoequately represented by thésérg parties in parts of the
remedy stage of this case. (Sept. 5, 2007 MachCxrder at 12-13.) The court was clear as to

what those interests might be: the interestdJhien has in seniority rights that are created

3 The court notes that, according to the United Statd<Plaintiff-Intervenorghe Union does not have a

legally cognizable right with respect to the method adctain of entry-level firefightex. (United States Aug. 12,
2011 Opposition to Intervention 2-3;diitiff-Intervenors Aug. 12, 2011 Opsgition to Intervention (Docket Entry #
708) at 1-2.) Therefore, even ifthunion’s interest were inadequately represented, the Union’s motion may have
still failed due to lack of a legally protectable interest.
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through the collectivbargaining agreement between the Uniond the City. (Id.) Itis possible
that priority hiring could imptate those rights. Moreover, tbaion notes that the remedy of
priority hiring, which is directedo individuals who are not aently firefighters, does not
implicate the Union’s duty of fair representati (Union Aug. 8, 2011 Inteention Mot. at 5.)
Therefore, the Union is encouraged to movaritervention as to the meedy of priority hiring
and in protection of the rights\gin to it under a collective bargang agreement or state law.
As the court said in 2007, the Union should hay#ace at the bargaining table. (Sept. 5, 2007
Mem. and Order at 10.) But it must seek thlate based on legally cognizable and otherwise
un-represented rights. The motion tteivene is denied without prejudite.
I. THE UNION'S MOTION FOR INTE RVENTION REGARDING EXAMINATION

OBJECTION PROCEDURES

The Union moves to intervene as of rightin the alternative, with the court’s
permission as a non-aligned party so thatay oppose the City’s motion for a change in
examination objection procedure. (Union Jan.Zli,2 Intervention Mot. (Docket Entry # 789).)
The City agrees that the Union should be abiatervene as of rigtdr, in the alternative,
permissively. (City Jan. 17, 2012 Intervention Reygem. (Docket Entry # 795) at 3-4 .) The
United States and Plaintiff-Intervenors do nopoge a grant of permissive intervention and do
not take a position on interveati as of right, except to disagr with how broadly the Union’s
interest should beharacterized. (Icat 4 n.1.)

Because the existing parties do not opposdJlion’s permissive intervention on this
issue, the court focuses its analysis on whetieUnion’s request for permissive intervention

should be granted. Granting a request for peraggstervention is irthe court’s discretion.

The first requirement for such intervention is a “claim or defense that shares with the main action

4 The court reserves decision on the eligibility criteria for non-hire victims interested in becoming entry-level

firefighters through priority hiring.



a common question of law or fact.” Fed. R. Giv24(b)(1)(B). The court must also consider
“whether the intervention will undyldelay or prejudice the adjudiean of the original parties’
rights,” Rule 24(b)(3)and may consider additional factors such as whether the putative
intervenor will benefit from the application, thetma and extent of its interests, whether its
interests are represented bg #xisting parties, and whether the putative intervenor will

contribute to the development of the underlying factual issues. United States Postal Serv. v.

Brennan 579 F.2d 188, 191-92 (2d Cir. 1978) (quotin@&er v. Pasadena City Board of
Educ, 552 F.2d 1326, 1329 (9th Cir. 1977)).

The Union satisfies the requirement formissive intervention. The Union claims
certain statutorily-givenights for its nominee to the Exam@®Test Validation Board (“TVB”).
(Union Jan. 10, 2012 Intervention Mem. (Docket g##790) at 9-10.) As discussed in more
detail in the next section, MeYork Civil Service Law 8§ 50-a specifies that after the City
administers a civil service eatrice examination, it should create a TVB of three individuals: one
chosen by the City’s personnel director; one chosen by the personnel director from a list of
incumbent employees nominated by the Union;@melchosen jointly bthe first two. _Sedl.Y.
Civil Service Law 8 50-a (McKinney 2011). Thus, one of the members of the TVB will be a
member of the Union and nominated by the Urliofhe Union’s claims on behalf of its
nominee to the TVB share a common question thithone aspect of this litigation because, as
detailed in greater detail in the section beltve, City asks the court to permit it to select the

TVB'’s third member in a way which diminish#se Union’s statutorilygiven interest. (City

° The Union also suggests that, because the thindbmeof the TVB is typically also a firefighter and

member of the Union, it has a legal interest in ensuring that the third member is also a union member. (Union Jan.
10, 2012 Intervention Mem. at 10.) The United States aadtfi-Intervenors take issue with this characterization.
(City Jan. 17, 2012 Intervention Reply Mem. at 4 n.1.) The court is also unconvinced that the tradition of selecting
the third member from among the Uniamnstitutes a legally protected interestowever, it is unnecessary for the

court to resolve that issue as the Union’s motion cattieslay even without the court crediting that additional
argument.



Dec. 15, 2012 Examination Objection Mem. (Docketrfe# 776-1) at 11.) Thus, on the issue of
the relief the City requests with regard to the TWi& Union’s legal rights are implicated in this
case.

The Union has moved to intervene on thie on the schedullee court has set (see
Dec. 16, 2011 Scheduling Order (Docket Entry # 780)4, presents its opposition to the City’s
requested relief together with its motion to mne. Thus, the Union’s intervention on this
issue is timely and will not delay the court@nsideration of the i§/’s motion; no other
prejudice to the rights of the isking parties is apparent; aray noted above, none of them
object to intervention on this issu With respect to the discretionary considerations that guide
the court’s decision to permit prissive intervention, none ofdlexisting parties are ready to
protect the Union’s interestndeed, the City actively seeks the diminution of the Union’s
interest, and the United Statwsd Plaintiff-Intervenors do noppose to the City’s request. (
City Dec. 15, 2012 Examination Objection Men83at Finally, because the Union is the only
opponent to the City’s motion, the Union’s input this issue will contribute to the court’s
evaluation of the motion. For these reasorscthurt exercises itsstiretion in favor of
permissive intervention; the Union’s requestgermissive intervention limited to this issue is
granted.
. THE CITY'S MOTION FOR MODIFICATION OF EXAMINATION

OBJECTION PROCEDURE

As discussed above, New York Civil Service Law § 50-a spetifasafter the City
administers a civil service exam, it must convarie/B to hear objections about test questions
from disappointed applicants; the statute specifiasthe TVB for a given examination will be
composed of a nominee of the personnel direet nominee of the relevant union, and a third

member selected jointby the first two._Se8l.Y. Civil Service Law &0-a. Section 50-a also



instructs the City to give disapped applicants 30 days to review the answer key and decide
whether to object to the answer that @ity believes is the correct one. I@nce applicants

have made objections, the TVB consider®thier the objections demonstrate that the
disappointed applicants gave an answer that‘asgood or better” than the answer listed in the
City’s answer key._1d.

The City, with the consent of the Unitedaféts and Plaintiff-Intervenors, now moves the
court for permission to change two aspects ah&ration objection procedures for objections to
guestions in Exam 2000 in ways that codita8 50-a. (City Dec. 15, 2012 Examination
Objection Mem. at 3.) Specificgllthe City requests that the court allow it to select Dr. Shane
Pittman, a testing expert who has been a consutiggpecial Master White, as the third member
of the TVB, without the Uniors consent. (City Dec. 15, 2012 Examination Objection Mem. at
3.) The City also asks the cotw allow it to administer reew sessions in which disappointed
applicants can view their answers and tloeleh ones on a computer and make a decision to
object or waive the chance to do so during fleatsion (rather than ghg applicants a 30-day
window for objections). _(Id.

As the City notes, the courtdiroad equitable power in pdtbility Title VII cases.

(City Dec. 15, 2012 Examination Objection Mem9&t0.) The Supreme Court has held that a
district court presiding over a Title VII caseosild use that broad equitable power to “fashion

the most complete relief possible” while fulfiljrthe court’s “duty to render a decree which will

so far as possible . . . bar lidescrimination in the future.”Bhd. of Teamsters v. United States

431 U.S. 324, 364 (1977) (quoting Albemarle Paper Co. v. Mo&iely U.S. 405, 421, 418

(1975)). With respect to employment testinges district courts ka the power to order

compliance relief which specifies “procedusss] standards forreew, valid selection



procedure ....” Guardians Ass’n of theaN¥ork City Police Dep’t v. Civil Serv. Comm;n

630 F.2d 79, 108 (2d Cir. 1980). In this case, thatchas ordered compliance relief in the form
of the development of a new entry-level firefighter exam. (Jan. 21, 2010 Mem. & Order at 31,
54.) As part of that compliance relief, the court has the powairttwrize the City to alter the
way exam objections are evaluated.

The court first considers tl&ty’s request to modify thmethod of selecting the third
member of the TVB for Exam 2000. The Citgaes that the presence of two people who are
not testing experts on the B¥—common under the existing TVB selection procedure—may
undermine the months of work the parties havesteekin creating a valid and legal exam. (City
Dec. 15, 2012 Examination Objection Mem. at For example, the parties’ testing experts are
analyzing the results of sample gtiens distributed to current fiighters to develop a statistical
correlation between successful job peniance and success on the exam. afié.) This form
of validation is only one of several forms of rewithat the parties hope will ensure a job-related

exam in compliance with the Second Circaigeminal case on employntéesting, Guardians

Association of the New Yorki€y v. Civil Service Commissigre30 F.2d 79, 108 (2d Cir. 1980).

(Id.) However, the City argues, if inexpenembers of the TVB do not understand the
connection between the exam questions angdk#ion of entry-level fiefighter, then those
members may vote to accept additional arsvor even invalidate questions. @tl7.) The
choices the TVB makes will shape the final conipas of the exam, and, if those choices are
done without the requisite care, then the City hale greater difficultyproving to the court that
Exam 2000 complies with federal law. {id.

The Union argues that the City’s motiormside without any atistical evidence in

support of the idea that lay-dorailed TVBs invalidate questisnnappropriately. (Union Jan.
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10, 2012 Intervention Mem. at 15-16.) The Union a@sgpes that the City simply assumes that
a TVB composed of two lay members wilvalidate questions when invalidation is not
appropriate. (ldat 16-17.) In short, the Uniongares that the City’s motion is based on
conjecture, and that the coshould not alter the TVB coropition based only on the City’s
conjecture. (Idat 18-19

The implication of the Union’s argument is, essentially, that the court should wait until
the end of the objection procemsd then consider whether theB did or did not reduce the
job-relatedness of the exam. Certainly, waituntil the end of the objection process is a
possible method of resolving the City’s conceHowever, that method would place a great
burden on many actors: The parties and theirggspeould comb through #éresults of the TVB
process and then file technicapagts with the courtl@out whether and to what extent the TVB'’s
decisions reduced the validity of the overakhex In the meantime, the 60,000 individuals who
have signed up to take Exam 2000 would wait dgager to know their scores and whether the
exam itself is valid. (Se€ity Oct. 25, 2011 Letter (Dock&ntry # 751) at 1.) The court is
mindful of the Union’s interest in the selectiohthe third member of the TVB; however, given
the strong interest that multiple entities—théyCihe United States, Plaintiff-Intervenors, and
tens of thousands of applicants for the positf entry-level firefighédr—have in the problem-
free administration of Exam 2000, the court concluithat the Union’s interest must yield. The

City’s request to appoint Dr. Shane Pittman as the third member of the TVB is granted.

6 The Union further argues that Dr. Pittman is a co-developer of the exam, and it would be inappropriate for

a co-developer of the exam toibgolved in considering objections to the exam’s model answersat(1d.) As

the City’s reply memorandum and supporting exhibits make clear, however, Dr. Pittman ibesma co-developer

of Exam 2000. (City Jan. 17, 2012 Intervention Reply Mem. at 6-8.) She has been a technical advisor to Special
Master White, who has been monitoring the development of the exam; as the City’s attorney succinctly describes,
“Dr. Pittman has functioned as a monitor and not agaar of Exam 2000.” (Decl. of Georgia Pestana (Docket

Entry # 795-1) at 3.)

11



The court next considetise City’s second request regarding the window for making
objections. Because Exam 2000 will be a compuased test that will include both multiple
choice and open response questions, and thagxgt in multiple versions to maintain the
integrity of the exam, it would be difficult for thest administrators toreate a single unified
key to distribute to applicants. (City Del, 2012 Examination Objection Mem. at 7-8.)
Administering review sessions where applisamay review their answers and the model
answers on a computer is a logical adaptatidigim of the new exam format. As the City
explains in its request to shen the period for objections, besauExam 2000 is designed to test
skills, abilities, and other characteristics—gatthan technical knowledge (which successful
applicants will learn in the Fire Academy)—there are no technical manuals or other external
resources against which applicants may compare the answer kegt (Id.The court agrees
that a longer period for objectiomsuld not aid the applicants’ giby to make decisions about
whether to appeal or not. Alse City suggests, a longer petifor objections would only slow
the process of grading the examd finalizing the results._(Id.The City also draws the court’s
attention to the regulations thgdvern most civil service examations administered in New
York State outside of New York City: Section 55 of Title 4 of the New York Compilation of
Codes, Rules, and Regulations. Applicant®wake exams adminisezt under this regulation
must make objections on the dagyhreview their answers. Sk, § 55.4. The period for
filing objections in other areas ofdlstate, then, is equivalenttte period that the City proposes
for Exam 2000. The court sees no problem wadhering to a format that has been used
successfully in administering other New Yorkitservice exams. Finally, none of the existing

parties, nor the Union, have oltjed to this change, and no athleird party has come forward
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seeking to oppose it. Therefore, the City’s request to mdufyest objection procedure as
proposed is granted.

IV. DELLA VALLE'S REQUEST TO INTERVENE
Gregory Della Valle, acting through Attorn&gith Sullivan, has asked the court for

leave to file a motion to interven Della Valle is a former Uted States Marine who took Exam
2043 as a candidate for an entry-level firefiglpesition before joining the military, and was
placed on a special military list for an entry-lefieefighter position. (Della Valle Dec. 13, 2011
Intervention Lette{Docket Entry # 771) at 3-4.) SékY. Military Law 8 243(7) (specifying
when a special military list may be created for members of the military who are placed on
eligible hire lists after a competitive civil service examination). Della Valle seeks clarification
on whether the City will utilize the Exam 204fecial military list in hiring firefighters and
whether the court’s prior orders permit or prohibé& use of a special military list composed of
candidates from Exam 2043. (Della Valle D&8, 2011 Intervention Letter at 1; Della Valle
Jan. 3, 2012 Letter at 1.) The exgtiparties oppose Della Valle'squest to intevene. (City
Jan. 17, 2012 Letter in Oppositionitdervention (Docket Entry # 793) at 1; United States Jan.
17, 2012 letter in Opposition to Intervention (Docketry # 794) at 1.) The court denies this
request to file an intervention motion; howeyboth the instant Memorandum and Order and
the letters written by #hparties in response to Della \éadl counsel’s letter may provide the
clarification that Della Valle seeks.

The City first offered Della Valle a posin as an entry-levéirefighter and then
rescinded that offer in December 2008. (Better of Dec. 11, 2008 from Assistant
Commissioner for Human Resourd@snay Queenan to Gregory IizeValle (Della Valle Dec.
13, 2011 Intervention Letter at 10)As the letter the City sent ella Valle explains, the City

decided to rescind this offer of employment ¢lués budgetary concerns, not because of any
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order of this court. _(19l. Indeed, when the City rescindéek job offer, the court had not yet
ruled that the City’s use of Exa@943 violated Title VII. (Seduly 22, 2009 Mem. & Order
(Docket Entry # 294).) The City apparently nexenewed its job offer, and the special military
list on which Della Valle had been placed exgine September 2010 in accordance with state
law. SeeN.Y. Military Law 8 243(7) (special riiary lists last fo two years). (SealsoCity

Jan. 17, 2012 Letter in Opposition to Interventiofh.atThe City has never before raised the
issue of Exam 2043 special military list candégawith the courtand the court neither
prohibited nor endorsed the use of thedisan extension of the list's life The one document
on the docket of this case tlddes reference Exam 2043 speniditary lists was not an order
of the court, but rather a progasorder submitted by the United States, which the court did not
endorse. (Sednited States’ Revised Proposed Reliefl€@r(Docket Entry # 619-4) at 7.) In
short, the issue of Exam 2043 speamlitary lists has nobeen litigated in this case, and to the
best of the court’s knowledge, the validity of those lists had not&féected by any of the
court’s decisions prior to December 8, 2011.

On December 8, 2011, the court issue®Resedial Order, Partial Judgment and
Injunction, and Order Appointing Cauvlonitor. (Docket Entry # 765.)n that order, the court
enjoined the City from using Exam 2043 in thiesgon of entry-level firefighter candidates.
(Id. at T 14.) The plain terms of the court'ed@mber 2011 Order would appear to enjoin the
City from hiring from a special military lidiased on Exam 2043. However, if the City
concludes that the referenced portion ofBleeember 2011 Remedial Order conflicts with the
City’s obligations undestate law, it is certainly free toawe the court for a modification. As

the City’s reply to Della Valle’s letter makeal, it does not so move at this time, and it

! When, in the summer of 2010, the City did inform the court that it intended to end its budget-based hiring

freeze and hire a new class of entry-level firefighters,ptessed the intent to hire from the Exam 6019 candidate
list. (City June 29, 2010 Letter (Docket Entry # 456) at 1.)
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believes that the list that DeNalle was part of is no longealid. (City Jan. 17, 2012 Letter in
Opposition to Intervention at 1.) Thus, twurt’'s December 2011 Remedial Order did not
impact Della Valle’'s legal interests. Dellaliahas no grounds on which to seek intervention,
and his request to do so is denied.

V. PLAINTIFF-INTERVENORS’' MOTION FOR PARTIAL FINAL JUDGMENT
Plaintiff-Intervenors move for a partial finmdgment, pursuant to Rule 54(b), regarding

Mayor Michael Bloomberg and former Fire i@missioner Nicholas Scpptta (the “Individual
Defendants”). Plaintiff-Intervears brought claims against thedividual Defendants when they
sought to intervene in this suit. (Pl.-Intervesid€ompl. (Docket Entry 20) at 1 28-29.)
Plaintiff-Intervenors alleged th#e Individual Defadants, along with the City, violated Title
VIl of the Civil Rights of 1964, 42 U.S.C. § 2000esey); 42 U.S.C. § 1981; 42 U.S.C. § 1983;
New York Executive Law 88 290-296; and New Y&@ky Administrative Code 88 8-101. (PI.-
Intervenors’ Compl. 11 57-61.) The court dissad Plaintiff-Intervenat Title VII claims
against the Individual Defendargarsuant to Federal Rule Givil Procedure 12(b)(6), and
granted summary judgment to the Individuafé&nelants on all the remaining claims against
them, due to qualified immunity as to the remagnfederal claims and official immunity as to
the state law claims. (Jan. 12, 2010 Mem. &&r(Docket Entry # 385}he “Disparate
Treatment Opinion”) at 20, 68.) The court thuspdised of all of Plaintiff-Intervenors’ claims
against the Individual Defendants. In 8@ne opinion, the court also granted summary
judgment against the City regard Plaintiff-Intervenors’ clans of disparate treatment in
violation of federal, state, and local lawtantional discrimination of the Equal Protection
Clause and 42 U.S.C. § 1981; and disparate impawvliation of state antbcal law. (Disparate

Treatment Opinion at 40, 61, 63, 69.)
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The City has now attempted to appeal therts grant of summarjudgment against the

City on disparate treatment. SBe for City at 68-84, United Stes et al. v. City of New York

No. 11-5113-cv (2d Cir. Jan. 17, 20£2}fter the City filed itsnotice of appeal, Plaintiff-
Intervenors moved this courtrfan entry of partial finaljdgment as to the Individual
Defendants, so that they may cross-appeal ofahbet’s rulings on the lidlity of the Individual
Defendants. (Pl.-Intervenodan. 5, 2012 Letter (Docket Entry786).) Plaintiff-Intervenors
argue that, in light of the City appeal of the disparate treent liability decision, a cross-
appeal of the court’s decisiomsfavor of the Individual Dendants would promote judicial
economy. (Pl.-Intervenors Dec. 28, 2011 Rule S5¥{bin. (Docket Entry # 798) at 9.) The City
objects to Plaintiff-Intervenorshotion; it argues that partithal judgment should only be
granted where there is a risk of hardship arstice, and Plaintiff-Intervenors have not shown
that either will result from waiting until the cakdly concludes before appealing the court’s
rulings in favor of the Indidual Defendants. (City Jan. 2Z)12 Opposition to Rule 54(b)
Mem. (Docket Entry # 799) at 4.)

An entry of partial final judgment under Rié(b) is appropriate dnwhere: (1) a case
includes multiple defendants or claims; (2) at least one claim, or the rights of at least one party,
have been finally adjudicated; a(8) the district court expressly t@emines that “there is no just

reason for delay.”_Ginet Computer Task Group, In@62 F.2d 1085, 1091 (2d Cir. 1992).

The City and Plaintiff-Intervenors agree thathie current case there are multiple claims and

defendants, and that the rightstioé Individual Defendants habeen finally adjudicated in the

8 The City has filed an appeal thie Remedial Order and Partial Judgment, Permanent Injunction, and Order
Appointing Court Monitor. (SeBPec. 6, 2011 Notice of Appeal and D8¢2011 Notice of Appeal (Docket Entries

## 766, 770).) The City argues on appthat the Disparate Treatment Opinion is so intertwined with the injunction
it challenges that the Disparate Treatment Opinion is propeftyre the Court of Appeals as well. Br. for City at 3,
United States et al. v. City of New YgrKo. 11-5113-cv (2d Cir. Jan. 12012). The court will not opine on

whether the City is correat that belief, but does accept it as plaesiiolr the purpose afeciding the instant

motion.
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court’s Disparate Treatment Oponi. (Pl.-Intervenobec. 28, 2011 54(b) Mem. at 6-7; City Jan.
13, 2012 Opposition to Rule 54(b) Meat 1-2.) What remains is for the court to decide
whether there is “no just reason to delayémtering the judgment. The Second Circuit has
instructed district courts that they may exert¢isgr discretion to determine that there is no just
reason for delay only if (1) the ctas that remain before the dist court are wholly separable
from the claim that has been wholly adjudicatathat the actions éfie district court with

regard to the remaining claims do not moeat igsue pending before the Court of Appeals,
Ginett 962 F.2d at 1095; and (2) there exists “somegdaof hardship or injustice through delay
which would be alleviated by imediate appeal,” e.g., “where arpensive and duplicative trial

could be avoided . . ..” Cullen v. Marqgiqgt&l 1 F.2d 698, 711 (2d Cir. 1987) (internal

guotations and citations omitted) (overruledodimer grounds, Agency Holding Corp. v. Malley-

Duff & Assoc., Inc, 483 U.S. 143 (1987)). In exercisingthiscretion to order a partial final

judgment, the district should be guided by “ual of judicial economy as served by the

‘historic federal policy against piecemeal appeal©’Bert ex rel. Estate of O'Bert v. Vargo

331 F.3d 29, 41 (2d Cir. 2003) (quoting €ss-Wright Corp. v. Gen. Elec. Cal46 U.S. 1, 8

(1980)).

As Plaintiff-Intervenors rightly note, the atas that they raised against the Individual
Defendants are wholly separable from the issues that remain for this court to determine. The
outstanding issues before thsuct (excepting those issues thatve been brought to the Court
of Appeals by the City’s appeal tife partial judgment and injuti@n) are remedial issues which
flow directly from the court’s disparate impdietbility finding. Specifically, the court must

decide on an award of backpay; issue ordergdagapriority hiring andetroactive seniority;
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consider Plaintiff-Intervenors’ request fan award of non-economic, compensatory daméges;
and address compliance relief, including issedsted to the validitpf Exam 2000. None of
these issues require the court to reconsidethdr the Individual Defendants should be held
liable for intentional discrimination. Thus, thiswt's remaining work will not interfere with the
Court of Appeals’ review of th court’s conclusion that thedividual Defendants are immune
from liability. The first criterion for partial firfgudgment is therefore mén this instance.
Additionally, the court believes that igsg a partial final judgment will alleviate
potential hardships and promote judicial econeAmwpth at the Court of Appeals and before this
court. First, with regard to ¢hefficiency of the appellate couittjs possible that the current
appeal will be the only appeal of this case.e €burt remains hopeful, for all parties concerned,
that the remaining remedial isgican be resolved consensydiaving no reason for an appeal
of the court’s future remedial orders or the unglad disparate impact liability finding. If this
hope comes to pass, then the only issue leth®Court of Appeals teeview would be the
court’s rulings against Plaintiff-Intervenors andavor of the IndividubDefendants. Rather
than require Plaintiff-Interveors to wait until final judgment oall issues, and then take a
piecemeal appeal of their claims against theviddial Defendants, the court will allow Plaintiff-
Intervenors to take a cross-appeal now, wiencourt knows that the Court of Appeals has
already been asked to review a portion of thise. Of course, it impossible to force the
parties to avoid piecemeal appealone party has already chosemppeal a portion of the case

now, and after the conclusion of the remainingassof the case, the parties will have the right

o Plaintiff-Intervenors’ request for compensatory dgesafor the loss of non-economic benefits is pursuant

to both the court’s findingf disparate treatment liability under feddead and its finding of disparate impact
liability under state and local law. SHeY. Exec. L.297(9); Cullen v. Nassau Cnty. Civil Serv. Comra3
N.Y.2d 492, 496 (1981). The court’s finding of liabilftyr disparate impact disenination under state law was
issued as part of the court’s Dispardreatment Opinion; however, the Clitygs not challenged that decision on
appeal._Se8tr. for City, United States et al. v. City of New Yoito. 11-5113-cv (2d Cir. Jan. 17, 2012).
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to appeal the court’s decision on disparateaatpliscrimination and the resulting remedial
orders. Thus, it may be that the parties twicetlhslCourt of Appeals to review aspects of this
one case. However, even knowing that piezamappeals are a possibility, the court should
allocate the claims against the Individual Defariddo one appeal ordtother in a way that
promotes judicial efficiency. Allowing a cross-appeal now is clearly more efficient from the
perspective of appellate revielhe claims against the Individuaefendants were disposed of
on the same summary judgment record artiénsame opinion that the City has now brought
before the Court of Appeals. Granting parfiaél judgment on the claimsgainst the Individual
Defendants and allowing the cross-appeal meatgtk Court of Appeals may need to review
that opinion and record once, even if tase comes before that court a second time.

Second, the court is mindfaf the greater efficiency for its own resources, and the
resources of the litigants who appear beforth#t can be gained by enabling a cross-appeal at
this time. If the City is correct that the Coaof Appeals should regiwv the court’'s decision on
disparate treatment liability now, and is corrbett the court’s decisioshould be vacated, then
the court would hold a trial on digpate treatment. Such a tweould be a long and expensive
ordeal for all concerned—the court, the City, anairRiff-Intervenors. The, after that trial, and
after the conclusion of all the remaining issuethid case, Plaintiff-Intervenors would seek a
cross-appeal of the court’s datenation that the Indidual Defendants are immune from suit in
this case. If the Court ofg#peals agrees with Plaintiff-Imeenors, then the court will be
required to hold an additional trial, consiggyimuch of the same evidence and testimony which
would be required for the first hypitical trial. The court, thCity, and Plaintiff-Intervenors

would again spend a great deal of time andugses on such a trial. “Where an expensive and
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duplicative trial could be avoide’ a partial final judgment ian appropriate way to avoid

hardship and promote judiciefficiency. Cullen v. Margiotte811 F.2d at 711.

For all of the foregoing reasons, the court dotes that there is no just reason to delay
and determines that partial final judgment sbdassue on Plaintiff-Inteenors’ claims against
the Individual Defendants, pursudatRule 54(b).

VI.  CONCLUSION

As set forth above, the court DENIES theidsr's request to inteene on the issue of
whether priority hires must take Exam 200@haut prejudice; GRANTS #Union’s request to
intervene on the limited issue of the compositdf the TVB; GRANTShe City’s request to
modify examination objection procedure foraax 2000; DENIES Della Valle’s request to
intervene; and GRANT 8laintiff-Intervenors’ motion for pdéal final judgment. The Court
directs the Clerk of Court to issue a partiabfijudgment on Plaintiff-Intervenors’ claims

against Defendants Mayor Michael Bloombargl Fire Commissioner Bholas Scoppetta.

SO ORDERED.
/S/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLASG. GARAUFIS
Februaryl, 2012 UnitedStateDistrict Judge
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