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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SCOTTFAPPIANO, ’
Plaintiff, MEMORANDUM & ORDER
— against — 07-CV-2476 (SLT) (SMG)
THE CITY OF NEW YORK,et al,
Defendants.
______________________________________________________________ X

TOWNES, United States District Judge:

Plaintiff Scott Fappiano, who spent more tlaenty years in prison for a crime he did
not commit, brings claims under 42 U.S.C. 83@nd New York state law against New York
City Police detectives Chester Stoyeck, Edward Madohn Ulsamer, Helene Gottlieb, Gerald
Donohue, and Clyde Dunbar and the City of Newkv(@ogether “Defendants”), alleging that
their misconduct — allegedly amounting to malicipussecution and a deprivan of his right to
a fair trial — led to his wrongful convictionDefendants move for summary judgment. For the
reasons stated below, Defendants’ motiarstammary judgment is granted, except as to
Plaintiff's state law negligence claims, over whibls Court declines to exercise jurisdiction.

Legal Standard

Summary judgment is onlgppropriate where, considgeg “the record, including
depositions, documents, electronically stored infirom, affidavits or dearations, stipulations
(including those made for purposes of the mobaly), admissions, interrogatory answers, or
other materials,” Fed. R. Civ. P. 56(c), “the movstmbws that there is no genuine dispute as to
any material fact and the movant is entitlegudgment as a matter of law,” Fed. R. Civ. P.

56(a). The role of the court is not “to weitjie evidence and determine the truth of the matter

! Edward Masin is also sometimes referredsdEdward Mason in the underlying papers.
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but to determine whether there is a genuine issue for ti@bffi v. Averill Park Cent. Sch. Dist.
Bd. of Educ.444 F.3d 158, 162 (2d Cir. 2006) (quotisgderson v. Liberty Lobby, Inel77
U.S. 242, 249 (1986)Pouglas v. City of New Yaork95 F. Supp. 2d 333, 339 (S.D.N.Y. 2009)
(citing Anderson477 U.S. at 252) (The role of tRmurt in deciding a summary judgment
motion is not to ask whether “the evidence unrikiitdy favors one side or the other but whether
a fair-minded jury could return a verdict foetplaintiff on the evidence presented.”) “Because
the Court’s role is limited in this respect, it ynaot make factual findings, determine credibility
of witnesses, or weigh evidenceDouglas 595 F. Supp. 2d at 339 (ditans omitted). Rather,
on summary judgment, the Court must acceptplantiff's version [of the facts]—given under
oath—as true.”ld. at 340. A genuine issue of fact égigvhen there is sufficient “evidence on
which the jury could reasonably find for the plaintififnderson477 U.S. at 252. However,
“[a] party may not rely on mergpeculation or conjecture as t@ttnue nature of the facts to
overcome a motion for summary judgment,” anagre conclusory allegations or denials ...
cannot by themselves create a genuine issue ofialdtet where none auld otherwise exist.”
Hicks v. Bainesb93 F.3d 159, 166 (2d Cir. 2010) (citation and quotation marks omitted). In
determining whether there is a gamissue of material fact, awrt resolves all ambiguities and
draws all justifiable inferences favor of the non-moving partyld. at 255.

With that standard in mind, the pertinent g&aatndisputed, or wherdisputed considered
in Plaintiff's favor, are as follows:

Background

A. The Underlying Crime

On December 1, 1983, sometime after midnightarmed man broke into the home of

T.S. (a woman), F.S. (her husband, a police affi@nd their six-month old son. (Defendants’



Local Rule 56.1 Statement of Material Fa¢Befs. SOF”) 1 1-3; Aug. 2-15, 1985 Trial Tr.
(1985 Tr.”), 110:16-113:22.) The assailant tle®.’s hands behind himck with a telephone
cord and forced him against a wall. (Defs.FSYD4.) The assailant then raped T.S. numerous
times in various locations around the apartmepeagdly penetrating hgaginally and forcing
her to perform oral sex on himld( at 11 5-10, 20, 22, 25.) Throughtl assault, the assailant
was unmasked and ungloved and touched various items in the aparticieat.{{ 14-16, 37.)
The assailant took a beer from the refrigeratat smoked a cigarette, which he put out in an
ashtray next to the bedld(at 11 16-18.) After the assailapaculated, T.S. asked the assailant
if she could use the bathroomd.(at { 29.) The assailant alled her to leave the room and,
while she was in the bathroom, T.S. wrapped herself in a tqVeelat § 30; Plaintiff's Local
Rule 56.1 Response to Defendants’ StatemenadisK“Pl. SOF”) {1 29-30.) T.S. then ran out
the front door of the apartment into the haltlgyelled that she had been raped and to call the
police. (Defs. SOF {1 30-31.) dlassailant opened the front daaid “stupid bitch,” retrieved
his jacket and the bottle bker that he had beenmking, and fled the building.ld. at 1 32-
33.) After T.S. untied F.S.’s hands, he asked'Wwiat did he look like, which way did he go?”
and left to try to find the assailantd(at I 35; Pl. SOF § 35.) T.S. went back into the apartment
and put on the pair of whitegging pants and the terry clothirslthat she had been wearing
before the rape. (Defs. SOF { 36.)
B. The Police Investigation

T.S. testified that fifty police officers arrigleon the scene, “it wgast a zoo,” and police
were “yelling” questions at hefasking, how tall, what he lo@kl like, how tall. What color
hair[?]” (1985 Tr. at 166:6-12t63A:6-164A:2.) T.S. was takdo Lutheran Medical Center,

where a doctor examined her and collected sanfiptesrape kit, called a “Vitullo kit.” (PI.



SOF. at  44.) The Vitullo kitomtained vaginal, cervical, and osatabs, as well as slides made
from those swabs.Id. at { 45.)

1. Photo Showing 1

After leaving the hospital, in the middid the night of December 1, 1983, T.S. was
interviewed by Detective Clyde L. Dunbarthé 68th Precinct Detective’s Unit.ld(at 1 47.)
Dunbar reported that during thdenview, T.S. described the a#aat as soft-spoken, 5’10 tall,
160 Ibs., olive complexion with dark hair, weayiold-fashioned low cut white sneakers, faded
but clean blue jeans, a red anden plaid shirt, black leathexgket and keys hanging from his
belt. (d. at 11 49-50.)

Police department policy in 1983 required pobéfcers to include irtheir investigation
reports, referred to as “DD5s,” if a withesewid photos of possible suspects and/or made a
positive identification while viewing those photos; the policy did not require that officers
describe which photos were viewed or whitsey came from. (Defs. Ex. RR, Gottlieb Dep.
186:17-21; Defs. Ex. L, Sciallo Peat 64:5-65:22.) In practice, this requirement was not
“followed all the time.” (Defs. K. L, Sciallo Dep. at 65:1-22.)

The parties dispute whether Dunbar showe®l any photographs that day. Dunbar’s
December 1, 1983 report (“DD5”) indicates that Tdi8. not view any photos. (Defs. SOF  56.)
However, during an interview with the Interm&ffairs Bureau (“IAB”) that occurred after
Plaintiff's conviction, Dunbar recalled shavg photos of possible suspects, not including
Plaintiff, to T.S. (“Photo Showing 1”).1d. at 11 53-54; Platiff's Statement of Additional Facts
(“Pl. Add’'l SOF”) 1 16; Ps. Ex. 18, IAB Repd¥t20.) According to the IAB Report, Dunbar
told an investigator that T.S.ddhot identify her assailant, butddilirect Dunbar’s attention to an

individual who she said “resendal” the suspect. (IAB Report2).) Dunbar did not inform an



Assistant District Attorney (“ADA”) of Photo Showing 1, and Photo Showing 1 was never
disclosed to the defense. (Defs. SOF { 57.& 2009 deposition, Dunbtestified that the I1AB

Report was mistaken and stated: “Let me makéuindantly clear, at no time did | ever show
photos to [T.S].” (Defs. EXOO, Dunbar Dep. at 120:4-6.)

2. Photo Showing 2

The parties dispute whether T.S. viewdobtographs during a second photographic
lineup, later — in the middle ofd@hnight. According to Detective Frank Sciallo, Sciallo showed
T.S. photos of mug shots from a file cabiaethe 68th precin¢tPhoto Showing 2”f. (Defs.

SOF 11 58-59.) The cabinet contained at leastphiotograph of Plaintiff, and Sciallo believed
that T.S. might have viewed it, but Tdd not identify anyone as her assailartl. &t 1 61,
63.)

During an interview with the IAB, Sciallo statétht prior to Plaintiff's trial, he informed
ADA Bonnie Nathan, who was one of the proseaitorcharge of Fappi@’s prosecution, that
he had shown photos to T.S. and that Tl “failed to identify [Plaintiff].” (d. at  67.)

Sciallo said that he did not inform any otlpetice personnel that he had shown photos to T.S,
nor did he prepare a DD-5 caraing Photo Showing 2.Id; at 1 69-71.) However, in his
October 2009 deposition, Sciallo testified thatinformed Dunbar of Photo Showing 2 and
expected Dunbar to include the information in his repdd. at  72.) Dunbar, however, did not
note Photo Showing 2 in any of his reportBl. Add’l SOF § 20.) ADA Nathan ultimately

chose not to disclose Photo Showing 2 to defensesel. She testified that, because she did not

find Sciallo credible, she independently questiohe®l about whether T.S. had participated in

2 Detective Sciallo is not named a defendant in this action.



Photo Showing 2, and T.S. denied thatghe had been shown any photographs until Photo
Showing 3. (PI. Ex. 19, Nathan Dej1.87:12-22, 88:8-90:25, 89:11-91:22.)

3. Interview with Detective Gottlieb

At around 8:00 a.m. on December 1, 1983, @eScribed the details of the rape to
Detective Helene Gottlieb, a detective ie thex Crimes Unit who was the primary officer
assigned to the case. (Defs.F5fD84; 1985 Tr. at 438:6-11.) Gah testified that during that
interview, T.S. was precise, clear, descriptivel @ery detailed. (Pl. SOF { 68.) As part of
standard procedure, Gottlieb would have ask&d Whether her assailant had any distinguishing
marks or tattoos.Id. at § 70.) T.S. did not reganoticing any tattoos.ld.) According to
Gottlieb’s DD5, T.S. stated that, at one poing fhulled his pants down” and that “[e]very time
after every sex act, [the assailant] would zipper his pants up and then unzip them. There were a
lot of keys jingling on the left side of hisqa.” (Defs. SOF | 87; Pl. SOF § 87; PI. Ex. 31,
12/1/83 DD5 at 2.)

4. Photo Showing 3

After the interview, Gottlieb took T.S. took at photographs (“Photo Showing 3”).
(Defs. SOF at 1 89.) In the &i7Precinct, thousands of photogha were organized in drawers
according to height, age, and rackd. at 1 90WadeTr. at 34:2-5.) T.S. looked through a
drawer of photos and selected one, put it asidecontinued looking, and then selected a second
photo. (Defs. SOF {1 91-92.) Basa the photographs were bothtpres of Plaintiff taken at
different times, Gottlieb reported thatS. made a positive identificationld(at I 94; Pl. Add’l

SOF 1 34.)

3 ADA Nathan is not named as a defendant in this action.
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5. Collection of Physical Evidence

On December 1, 1983, the police made multipla&;” or visits to the crime scene to
collect evidence. On the first run, which wasmducted at approximdye3:25 a.m., Officer
Chester Stoyeck and another officer took photographs and dusted for fingerprints. (Defs. SOF 11
117-18.) The Crime Scene Unit aadted twelve usable printsofn the scene, two of which
were identified as T.S.’s. (PIl. Add’|l SOF § 87 here were as many as thirty-one individuals
present at the crime scene on December 1, 1983. The NYPD’s Latent Print Unit compared
the remaining prints to the thyrone people who might have lgdtints at the scene and found no
other matches.Id.)

On the afternoon of December 1st, durengecond run, Gottlieb, accompanied by T.S.
and F.S., collected a bottle opener and bottléhapthe assailant haduched, the jogging pants
that T.S. wore immediately after the rape, a e assailant had sucked on, a brown towel, a
white towel, and T.S.’s bed sheetd.(at 11 85, 99; 1985 Tr. 874:16-377:23; Defs. SOF
120.) In addition, Detective Gerald Donohuenfrthe Crime Scene Unit, collected five
cigarette butts: four Newport brd cigarette butts, the brand both T.S. and F.S. smoked, and one
Salem brand cigarette butt, all from the ashtrext to T.S. and F.S.’s bed. (Defs. SOF 120,
124.) Gottlieb’s December 1, 1983 report statas ‘ttigarette butts allegedly smoked by the
perpetrator were recovered(Ex. 31, 12/1/83 DD5 at 4.) No contemporaneous police reports
reveal any concerns about the potential usefulness of the evidence collected. T.S. and Gottlieb
both testified at trial that durgy the second run, police officers ardlians were smoking in the

apartment. (1985 Tr. 4{77:9-13; 374:25-75:2.)



6. Photo Showing 4

Several days later, on December 5, 1283he direction of then-ADA Suzanne
MelendeZ' Gottlieb showed photo arrays to T.S. &8. at the Sex Crime Squad Office at the
71st precinct (“Photo Showing 4”). (Defs. SOF 11 97, YacleTr. at 13:13-25 (stating Photo
Showing 4 was organized because an ADArutded Gottlieb “there was somebody that
possibly looked similar ... [and] ha[d] a recdoit rape.”).) T.S. viewed a photo array that
included a photo of an individuaamed Richard Alexandria,he resembled Plaintiff and who
had previously been arrested on rape char@@sfs. SOF at {1 97.) BEmarray did not include a
photo of Plaintiff, and T.S. did not identifyngone from that array deer assailant.1q. at 71 98-
100.) F.S. viewed a photo arrayatitontained photogphas of both Plaintifnd Alexandria, as
well as four other fillers; F.S. identifieddtiff as the assailant. (Pl. SOF § 102.)

7. Lineup and Arrest

The next day, on December 6, 1983, T.S. andwe8/ed a lineup at the 71st precinct.
(Defs. SOF 1 103.) Gottlieb did natrest Plaintiff prior to théneup, but rather asked him to
come in voluntarily, which he did. (Pl. AdBOF 1 48.) During #hdays between Photo
Showing 3 and the lineup, police officérad continued theinvestigation. Id.) T.S. viewed
the lineup and selected Plaintiftho was seated in position numibeur, as her assailant. (Defs.
SOF 11 105-06.) Gottlieb escorted T.S. out eflitleup room and brought in F.S. (Pl. Add’l
SOF 1 50.) Before F.S. entered the roomifachanged his seand moved from position
number four to position numbeix. (Defs. SOF  107.) Thenias dispute which position F.S.
selected. I¢l. at 7 108; Pl. SOF § 108.) It appears thathumber originallyyped on the lineup

card was a “four” and was crossed out and changed to the number “five.” (Defs. SOF § 109.)

* ADA Melendez is now Acting Supreme Codustice Melendez of the Queens County
Criminal Court. Judge Meledez istnamed as a defendant in this action.
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There was an audio recording made of T.S.’s lineup viewing, but there was no recording of
F.S.’s lineup viewing. After he was identifibgl T.S. at the lineup, Rintiff was arrested.
(Defs. SOF 1 112))

8. Crime Lab Testing

In 1983, forensic testing was sifjnantly less sophisticated thdrs today. At the time,
forensic scientists could test for the presencgeaien in a Vitullo kit by examining a slide made
from a swab under a microscope or by condgcéin acid phosphataset®n a portion of the
swab. (Pl. Add’l SOF ] 126.) # swab tested positive for semen or sperm, forensic scientists
could follow up by performing an ABO test on tlemaining portion of the swab to determine
the ABO blood group of the semen donadd.)(

In 1983, the NYPD maintained a custom oligoof fully submerging swabs from rape
kits in acid phosphatase whestiag for the presence of semen, thereby corrupting the sample
and making subsequent ABO testion those swabs impossibled. @t 9 123.) This practice
had been criticized by Dr. Robert Shaler, who was the director of the serology laboratory at the
Office of the Chief Medical Examiner of New York City (“OCME")Id(at § 124.) Shaler
testified that in late 1979 aarly 1980, he realized thaketiNYPD was “dunking the entire swab
in the special reagent” rathran using threads from the swab, “thus needlessly washing away
the seminal plasma in which ABO blood gro@pe found and preventing any ABO blood group
testing on the swabs.ld at  127.) Shaler received swabsit by the NYPD lab to the OCME
for further testing that were entirely purpledicating that the entirewvab had been submerged
in an acid phosphatase reagend.)( Shaler promptly brought thissue to the attention of the

supervisor of the NYPD serology lab, inforrgihim that this praate prevented the OCME



from performing ABO testing on the swabgd. @t 1 128.) Nevertheless, several years later, in
1983, fully submerging swabs continuedoe the NYPD lab’s practice.

After Plaintiff was arrested on Deceml&erl983, Gottlieb contacted the NYPD Crime
Lab and informed them of the arreskd. @t § 131.) On December 7, 1983, Edward Masin, who
worked in the Crime Lab, te=d the Vitullo kit, jogging past bed sheet, and bra for the
presence of sperm and semen by fully submergamgples taken from them in acid phosphatase
reagent. I.) Vaginal and cervical swabs from th&oHo kit returned positive for semen, but
the oral swabs did notld() Masin also determined that sperm was present on the jogging pants
that T.S. wore immediately aftdre attack and on the white towel that was collected from T.S.’s
apartment. I¢l.)

About six months later, Shaler attengbte perform ABO testing on the physical
evidence but, because Masin had fully submetigedwabs, Shaler was only able to detect
blood group substances on the white towtd. 4t  132.) Shaler also detected blood group
substances only on each of the cigarettes, onhaMisin had not performed tests. (Defs. SOF
129.) The ABO tests that were run on the cigaseand white towel excluded Plaintiff as the
donor of the saliva on the cigées or the semen on the whibwel. The serology tests
performed indicated that the saliva on the @fe butts and semen on the towel was from an
individual with blood type A, suchs F.S., and not from an indivial with blood type O, such as
Plaintiff.

C. Trials

T.S., F.S., and Gaottlieb testified before thargt jury, which indicted Plaintiff on charges

of rape in the first degree, sodomy in the firgrée, sexual abuse in tfiest degree, burglary in

the first degree, unlawful imprisonment in thetfolegree, and criminal use of a firearm in the

10



first degree. I€l. at [ 114-15; Defs. Ex. \ihdictment.) Before presenting the case to the grand
jury, ADA Melendez met with Gottlieb, who deefed ADA Melendez about the investigation
and discussed, without mentioning any concabmsut the evidence, the white towel and
cigarette butts that had been submitted forlegrcal testing (while the results were still
pending). (Pl. SOF | 154; Melendez Decl. 12} PI. Ex. 30, Melendez Dep. at 37:16-25, 38:10-
19; 43:17-23.) ADA Melendez testifighat she would have expectédttlieb to reveal if there
was any contamination at the crime scene “[b]ecthatts very important in terms of the case,”
and she would not have expectedittlieb to voucher and discussrélevant” evidence. (PIl. Ex.
30, Melendez Dep. at 38:25-39:3; 39:4-1ADA Melendez introduced the white towel and
cigarette butts before the grandyjso that they “could be utded in further proceedings.’1d(
at 39:18-40:2.) She further téed that if she was aware tdiny problems with any of the
physical evidence” she would have affirmativbelpught the problems out to the grand jurld. (
at 44:14-22.)

On October 14 and November 1, 1984, Justigmbha of the New York Supreme Court,
Kings County (“Kings Countyupreme Court”) conductedvdadehearing to determine the
admissibility of T.S. and F.S.’s identifitans of Plaintiff. (Pl. Add’l SOF { 33/VadeTr. at
215:21-216:8.) T.S. testified as follows:

A: | was going through, it was in the first drawer, | went through the whole one

side, however many pictures that @)d | was about a quarter way down the

second side and | stopped because | sawitttere and | said, this could be him.

And | took it out and put it on the tabledl held my finger there and | don’t

know why, | kept looking. | continued downethisle [sic] and then | got one and |

said, but this is him. Then Helene came back in the room and | said, | got a

problem, | think this is him but I pulledithalready, | thought this was him too.
And she laughed and said, They are the same one.

> See United States v. Wa®88 U.S. 218 (1967).
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(WadeTr. at 105:7-19.) Gottlieb confirmed that Tifad made a positive identification. (PI.
Add’l SOF | 34WadeTr. at 10:22-11:19.) At the time of thgadehearing, the police had not
disclosed Photo Showings 1 or 2 to the ADABI. Add’l SOF § 25.) Accordingly, those photo
showings were not discusseltl.(at 1 25, 33, 35.) Adr considering the evidence presented at
theWadehearing, Justice Lagada found T.S.’s iafezation testimony admissible but F.S.’s
inadmissible. (VadeTr. at 215:21-216:8.)

At Plaintiff's first jury trial in Novembeof 1984, among the evidence heard by the jury
was: F.S. and T.S.’s testimony about the kii@aand rape, T.S. &lentification testimony,
testimony from Officers Donohue, Dunbar, and Gotthdout the investigain and collection of
evidence, and testimony regardihg forensic evidence from &tive Masin and Dr. Shaler.
The 1984 trial ended in a mistrial. (Defs. SPPF162, 165.) During Plaintiff's second trial in
August of 1985, the jury again hdatestimony about the break-incarape from F.S. and T.S.,
identification testimony from T.S., testimofrpm Officers Donohue, Dunbar, and Gottlieb
about the investigation, and tesony regarding the forensic evidence from one of Detective
Masin’s colleagues and Dr. Shalerhe 1985 trial resulted in&htiff’'s conviction for first
degree rape, first degree burglaand weapons chargedd.(at 1 166.) On or around September
11, 1985, Plaintiff was sentenced2® 5/6 to 50 years in prisonld(at § 171.) Plaintiff
appealed to the New York Supreme Court, Appellate Division, Second Department, which
affirmed his conviction, and sougletave to further appeal to the New York Court of Appeals,
which denied leavePeople v. Fappiandl39 A.D.2d 524, 525, 526 N.Y.S.2d 620, 621 (1988),

Iv denied 72 N.Y.2d 918, 529 N.E.2d 182 (1988).
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D. Post-Conviction Relief

On July 27, 1988, while Plaintiff's appealttee New York State Court of Appeals was
pending, Plaintiff moved in the Supreme CourlNefw York, Kings County for leave to conduct
DNA tests on the Vitullo kit, joggingants, white towel, and cigaretiatts collected in his case.
(Id. at 1 173.) On March 23, 1989, Justice Vioikings County Supreme Court granted the
motion in part and directed thanly the Vitullokit and jogging pants bgroduced for testing.
(Id. at 191 175-76.) When the Vitullat arrived for testing at feCodes Corporation, all of the
swabs were missing. (Pl. Add’l SOF { 144.¥elodes identified sper on the jogging pants
and took a sample, but, at the time, DNA tasgtivas not sensitive enough to generate a DNA
profile from such a small sampleld(at § 145.) Accordingly, Lif€odes issued a report on June
13, 1989 conveying that no results could be obtaired the jogging pants or the rape kitd.(
at 1 146.) A few days later, on June 16, 1988 jogging pants and (empty) Vitullo kit were
returned to the Brooklyn Property Clerkd.(at § 147.)

On September 22, 2004, given advances in D&sAing, Plaintiff agin requested access
to the physical evidenceld( at  148.) Although the NYPE&bnducted a search, it could not
locate any of the physical evidencéd. However, LifeCodes hgateserved the extract taken
during their 1989 testsId at  149.) In August of 2005 representative from Orchid
Cellmark, Inc., a DNA laboratory that had inihed custody of LifeCod® inventory, provided
two tubes of DNA extracted from the whjtyging pants by LifeCodes in 1989d.) Testing
on that extract showed that one female dondr@e male donor had contributed to the sample;
T.S. was conclusively proven to be the fendaor, and both Plaintiff and F.S. were excluded

as the male donorsld() On October 6, 2006, upon consehthe Kings County District
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Attorney’s Office (“D.A.’s Office”), the KinggCounty Supreme Court vacated Plaintiff's
conviction and dismissed the indictments against him. (Defs. SOF  179.)
E. The Instant Proceeding

1. Procedural History

Plaintiff commenced the instant proceeding on June 20, 2007 seeking compensatory and
punitive damages from the Ciof New York, and Police Oftiers Gottlieb, Donohue, Dunbar,
Stoyeck, Masin, and Ulsanfalleging that Defendants’ unconstitutional actions caused his
wrongful conviction. (Compl. ¥ 1, Prayer for Reliéfefendants answered, denying all
allegations in the complaint. (Dkt. 10.)

2. Deposition of T.S.

The matter was referred to Magistrate Ju@Ggéd, who oversaw discovery. By letter
dated March 24, 2010, Plaintiff sought leave t@t&.S.’s deposition. (Dkt. 58.) Plaintiff
acknowledged the emotional toll such a depasitvould have on T.S., but explained that her
testimony is “uniquely relevantd Plaintiff's case because T.S. was present for and may have
participated in the misconduct that led to Riéfis wrongful conviction. In a hearing that took
place on April 27, 2010, Judge Gold ruled thatritis argument that he should be permitted
to cross-examine T.S. about her trial testimoriyde speculative and frankly too irrelevant to
the issues raised on summary judgment to aveimposing the burden of a live deposition at

this stage.” (Dkt. 60, Tr. at 222-21:7.) Judge Gold grant&thintiff leave to propound limited

® John Ulsamer is deceased. (Defs. March 4, 2008 letter).

" In his opposition papers, Plaintiff withairs his section 1983 false arrest, false
imprisonment, failure to intercede, supervisory liability and loss of familial association claims
and his state law negligent supervision and New York State constitutional claims. Accordingly,
the Court deems abandoned and does not address Counts 3, 5, 8, 11, and 12.

14



written questions to T.S., however Plaintiff deelinto do so. Plaintiff appealed, (Dkt. 64), and
this Court found Judge Gold’s decision not “cleanyoneous or contrary taw.” (Dkt. 71.)

3. Plaintiff's Theory of the Case

Plaintiff asserts that, resolving all factuafierences in his favor and drawing certain
adverse inferences against Defendantsfahts support the fowing theories:

Photo Showings 1 & BradyViolation: When T.S. was fitdorought to the station after

the rape, she was shown two photo array{®Showings 1 and 2, by Dunbar and Sciallo,
respectively), which included a photograph of Pl&irftom which she identified someone other
thanPlaintiff as “resembling” her attacker. fBw hours later, she was interviewed and again
shown photographs, this time by Gottlieb. Fritvmse photographs, she selected two different
photographs as “resembling” hetaatker. Plaintiff contends that Gottlieb’s statement to the IAB
suggests that T.S. made only a tentative ideatibn. Photo Showing 1 and 2, which Plaintiff
contends constitutBrady material, particularly in light othe purportedly tentative nature of
T.S.’s identification in Photo Showing 3, menever disclosed to the defense.

Fabricated Identification: F.S.’s linegprd was altered sodha number “four” was

crossed out and replaced with a numitiiee.” Gottlieb testified aPlaintiff's first trial that the
original number had been a typoginécal error, and thdtaration was to correchis error. (Def.
SOF at 1 110.) Plaintiff alleges that Gottlieb coached F.S. to select the same position as T.S.
selected, not knowing that the lineup partieifs had switched positions, and subsequently
tampered with the lineup card ¢onceal her efforts. (PROF  108; PI. Add’l SOF { 53.)

There is no dispute that F.S. didt identify Plaintiff in the lineup and that T.S. and F.S. did not

speak to each other between lineup viewings. (Defs. SOF § 111.)
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Leqg Tattoos: During T.S.’s initial interviewgefore she identified Rintiff, she reported
that her assailant had “pulled his pants down[: ER. 31, 12/1/83 DD5 at 2.) Plaintiff contends
that Gottlieb was not unfamiliarith Plaintiff. Her partner, Wo became involved in the case a
few days after the rape, had previously arrestath#f for rape, but Plaatiff was acquitted after
the victim could not recall his distinctive ledttas. After T.S. identified Plaintiff, T.S.
recounted a peculiamodus operandhat was not recorded in Gottlieb’s initial report — her
assailant held his pants up just below his lepen while sitting on a couch and forcing T.S. to
sit on top of him and whenastding over her while holding a gand a beer bottle. Plaintiff
alleges that Gottlieb manipulated or convinced ToSie about this detiato explain why T.S.

did not report seeing Plaintiff'tattoos. (Pl. Br. at 28-29.)

Cigarettes & White Towel: On the afternoontlo¢ rape, T.S. returndd the crime scene

with Gottlieb and other officensho collected severglieces of physical evidence including five
cigarette butts and two towels. (Pl. ADSOF |1 84-85.) At the time, Gottlieb made no
contemporaneous records indicatthgt she had any concerns abeitiher contamination of the
crime scene or the potential uskeless of the evidence collected. There was a great deal of
pressure placed on Gottlieb’s investigationdiese she was a “relagly young detective” and
“people from the commissioner’s office, chiefl kinds of people” were interested in the case
because T.S. was the wife of an NYPD adfi. (Pl. Ex. 16, Gottlieb Dep. 70:17-23; 166:4-
168:23.) She testified that shesvaery concerned with thindike paperwork” and “dotted all
[her] I's and crossed all [her] T's.”Id. at 70:24-71:15.)

After T.S. positively identified Plaintiff in a leup, Gottlieb arrested &htiff. (Def. SOF
1 112.) At that point, she requested that timetab run serological testing on the physical

evidence recovered from tkeéme scene. (1985 Tr. 488:21-23.) She did not note in her
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request that she had any doubts &bl integrity or usefulness tife evidence. (Pl. Add’l SOF
at 1 91.) Before the serology results cameép@ottlieb discussed the cigarettes and white
towel with ADAs Melendez and Nathan, duringparation for the grand jury, and did not
mention any concerns with the evidenckl. &t  90.) Based on comgations with Gottlieb,
ADA Melendez introduced the cigarette butts and wluiteel before the grand jury, “in order to
lay a foundation such that if testing was donehms¢ items of clothing later on][, they] could be
utilized in further proceedings.” (PIl. E30, Melendez Dep. 39:18-40:2.) When the serological
testing results came back, the biological mateved shown to have been deposited by someone
with blood type A, and not blood type O. Plainéfjues that a reasonable jury could infer, from
the surrounding circumstances, that Gottlieb betidhat the evidence was linked to the rapist
until the serology results unexpectedly came backerating Plaintiff, and that at that point,
Gottlieb fabricated a theory of contamination smahpered with a vulnerable witness to seal the
cracks that had developed in her case as a reshi @xculpatory test relést (Pl. Br. at 24-28.)
With respect to the cigarettes, Plaintiff gbs that, in an attempt to explain away the
exculpatory evidence, Gottlieb and Donohue caited a story that nerof the cigarettes
recovered at the crime scene could have beekexanby the perpetrator because the crime scene
was contaminated. The prosecution arguedrtbae of the cigarette butts recovered had
fingerprint dust on them, although they were ectiéd after the scene was dusted for prints.
Gottlieb testified that she always knew the scems contaminated, although she never recorded
this fact. Plaintiff contends that Gottlieb cons&d or manipulated T.S. and F.S. to lie that the
perpetrator had only taken a few drags from bt cigarette, thereby further supporting her

theory that none of the fullgmoked butts that were recovered, including a Salem, could have
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been the rapist’'s. Plaintifflages that Officer Donohue worked with Gottlieb to falsify this
theory of contamination.

Plaintiff alleges further that Gottlieb convinced or manipulated T.S. to lie that the white
towel was saturated with her husleg semen. Before Gottlieb received test results indicating
that the white towel was saturdtevith type-A semen, there was no mention that the white towel
was unrelated to the rape. (Pl. Add’l SOF { 98gwever, during Plaintiff's first trial, T.S.
testified that after Gottlieb dected the towel, T.S. asked Gottlieb “you got the one brown
towel” and Gottlieb answered, “No, | got theitehone too,” to which T.S. replied, “I don’t
know where any white towel came from.” (Nwwaber 5-16, 1984 Tr. at 84%-20.) She further
testified that she told Gottliefthe white towel] has nothing tdo with it, please. ... don’t take
stuff [from] under my bed[.]” Ifl. at 842:11-20.) On cross-examiion, she testified that she
knew that the white towel was tested for blood tyges knew that the resuksxcluded Plaintiff.
Plaintiff's counsel asked T.S.: “Q: ... [Did you$e the white towel after the person left and
there was sperm on the white towel from the persoh®. replied: “A: No, I did not. | swear to
God | did not. ... | never used that tdwé& hat towel was never used.id(at843:7-20.) She
insisted that she argued wiBottlieb because she thought that the police were collecting her
dirty laundry and she was embarrassdd. at 844:2-7.) She alsodified that she wrapped
herself in the brown towel after the rapéd. Gt 809:7-14.) F.S. alsod#fied that when T.S.
untied him, she was wearing the brown towddl. &t 107:19-108:4.)

During Plaintiff's second trial, on crossamination, T.S. denied having a conversation
with Gottlieb about the white towel. (1985 Tr.284:3-4.) Rather, shediified that “I asked
[Gottlieb] to leave everything in the bag. ked her to leave the shopping bag there and don't

go taking it off with her. ... [tlhe whel shopping bag, everything in it.1d( at 232:11-23.) She
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testified that “the first time that [she, (T.Srghlized that they [(the police)] had this white
towel” was “[i]n the District Attorney’s office.” Ifl. at 347:19-23.) She tifsed that the towel
was from “[u]nder the bed ... [and] came from mysband and I, from a few mornings before,
and it slipped down the bed.ld( at 233:24-34:2.) Plaintiffleges that Gottlieb deprived
Plaintiff of a fair trial by causing T.S. to gitkis testimony. He contels that without Gottlieb
and T.S.’s false testimony inoculating the dgatory forensic evidence, no reasonable jury
would have convicted him and he would not hegesed over 20 years prison for a crime he
did not commit. Plaintiff also brings claimgainst Masin and the Cifgr failing to properly
test and preservedtforensic evidence.

4. The Instant Motion

Defendants move for summary judgment oaimlff's outstanding claims — namely,
claims under Section 1983 for matias prosecution (Count 1), denddla fair trial, (Count 2),
and conspiracy (Count 4) against Dunléaoftlieb, and Donohue; a Section 1983 claim for
withholding and destroying matatiexculpatory evidence agairdasin (Count 6), a Section
1983Monell claim against the City of New York (Coun}, and state law claims of malicious
prosecution and negligence agaiDsfendants (Counts 9 and 10).

Discussion

Section 1983 of Title 42 of the United $atCode provides, in relevant part:

Every person who, under color of any staet ordinance, regulation, custom, or

usage, of any State ... subjects, or causes to be subjecteitjzemyof the United

States ... to the deprivation of any riglgdyileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured
42 U.S.C. 8§ 1983. To state a Section 1983 claimaiatgf must allege: (Lthat the challenged

conduct “deprived [the plaintiff] of rights, pileges, or immunities secured by the Constitution

or laws of the United States,” and (2) that such challenged conduct was “committed by a person
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acting under color of state lanCornejo v. Bell592 F.3d 121, 127 (2d Cir. 2010) (quoting
Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)). “$ea 1983 itself creates no substantive
rights; it provides only a prodere for redress for the deprivati of [federal] rights established
elsewhere.”Thomas v. Roa¢ii65 F.3d 137, 142 (2d Cir. 1999).

|.  Section 1983 Malicious Prosecution Claim
A malicious prosecution action uadSection 1983 is, in ess#n a claim for damages for
violations of a plaintiff's Fourth Amendment constitutional right “to be free of unreasonable
seizure of the person +e€., the right to be free of unreasdh@ or unwarranted restraints on
personal liberty.”"Washington v. Cnty. of Rocklar&l3 F.3d 310, 316 (2d Cir. 2004) (quoting
Singer v. Fulton County Sherifi3 F.3d 110, 116 (2d Cir. 199%))Criminal prosecution, which
is a “deprivation of liberty consigtéwith the concept of ‘seizure,Singer 63 F.3d at 115-16, is

only actionable if it is “unreasoise’ within the meaning of fte Fourth] Amendment,” and is
only unreasonable if initiated opntinued without probable caudéurphy v. Lynn118 F.3d
938, 946 (2d Cir. 1997)See Boyd v. City of New YpB36 F.3d 72, 75 (2d Cir. 2003) (If there
is “probable cause for the prosecution, ... no analis prosecution claim can stand.”). Indeed,
“probable cause is a complete defetwsa claim of malicious prosecution3avino v. City of
New York 331 F.3d 63, 72 (2d Cir. 2003).

“[lIndictment by a grand jury createspresumption of probable causeéd. That

presumption may only be rebutted “by evidetia the indictment was procured by ‘fraud,

8 “In order to prevail on a § 1983 claim agaiasstate actor for malicious prosecution, a
plaintiff must show a violatioof his rights under thEourth Amendment,ral must establish the
elements of a malicious prosecution claim under state |d@afiganiello v. City of New Yark
612 F.3d 149, 160-61 (2d Cir. 201t@rnal citations omitted). “To establish a malicious
prosecution claim under New Yorkwaa plaintiff must prove (1the initiation orcontinuation
of a criminal proceeding against plaintiff; (2jrteénation of the proceeding in plaintiff's favor;

(3) lack of probable cause for commencing trecpeding; and (4) actual malice as a motivation
for defendant’s actions.Td. at 161 (citations and quotation marks omitted).
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perjury, the suppression of evidence or offwice conduct undertaken bad faith.” Id.
(quotations omitted)Colon v. City of New Yorl60 N.Y.2d 78, 82 (1983) (samd&oyd 336
F.3d at 77 (presumption rebutted by evidence that offigeted in “bad faith” or “lied in order to
secure an indictment’NcClellan v. Smith439 F.3d 137, 146 (2d Cir. 2006) (finding “a jury
could reasonably find that thedictment against [the plaintiff] was secured through bad faith or
perjury,” where evidence suggedtthat a police officer instéged an altercation with the
plaintiff and pressed a case againstitij motivated by personal animushiill v. Melvin, No.
05 Civ. 6645(AJP), 2006 WL 1749520, at *13 (S.DXNJune 27, 2006) (explaining that the
presumption of probable cause can be oveecbyshowing “that theonduct of the police
deviated so egregiously from acceptable polit¢eifac as to demonstrate an intentional or
reckless disregard for proper procedures”) (@taomitted). Thus, “[a]lthough the government
has no constitutional obligation present exculpatory material to a grand jury, New York law ...
strips an indictment of its presumptivede in a malicious prosecution action when the
indictment was obtained through improper meamdcCaffrey v. City of New Yorik1l CIV.
1636 RJS, 2013 WL 494025, at *5.[BN.Y. Feb. 7, 2013) (quotingichards v. City of New
York No. 97 Civ. 7990(MBM), 2003 WL 21036365,%t4 (S.D.N.Y. May 7, 2003) (citation
omitted)).

Plaintiff brings a malicious psecution claim against Gottliebn two theories. First, he
alleges that he has rebutted fhresumption of probable cause by alleging that Gottlieb secured
the indictment against him through improper meaaspely by misrepresenting T.S.’s tentative

identification in Photo Showing 3 as positive doydsuppressing T.S.’s earlier failures to identify

® Although Plaintiff mentions other officetin his argument section on malicious
prosecution, he does not allepat any other officers acted with the requisite malice.
Accordingly, this Court construes his maliciquesecution claim as diceed only at Gottlieb.
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Plaintiff in Photo Showings 1 and 2. Second, $&eds that probable cause was vitiated after the
grand jury indictment was returned the exculpatory serology results.

A. Is the Presumption of Probable Cause Rétad by Gottlieb’s Alleged Misconduct
with Respect to T.S.’s Identifications?

Plaintiff contends that the indictment wairoperly secured by Gottlieb’s fabrication of
T.S.’s positive identification of Plaintiff,e., by Gottlieb’s recasting a tentative identification as
positive and concealing an earlier failure to idgnfaintiff. “[A] police officer’s fabrication
and forwarding to prosecutors of known falselemwce works an unacceptable ‘corruption of the
truth-seeking function ahe trial process.”Ricciuti v. N.Y.C. Transit Authorityt24 F.3d 123,
130 (2d Cir. 1997) (quotingnited States v. Agurd27 U.S. 97, 104 (1976)). However, Plaintiff
has not established that suctcarruption of the truth-seekinfyinction of the trial process”
occurred hereld.

Plaintiff has not presented any evidence Th&t’s identification in Photo Showing 3 was
tentative. Plaintiff observes that the portiorttad IAB report that recousitGottlieb’s statements
concerning Photo Showing 3 stathat: “Mrs. S[.] picked out photos of two (2) suspects who
she stated resembled the pergettaThese photos weeetually two (2) dierent pictures of
defendant Scott Fappiano.” (Pl. Ex. 18, IRBport § 10.3.) Plairffisuggests that this
identification must have been tentative becdisebar similarly told théAB investigators that
the person T.S. identified in Photo Showing 1 érebled” her attacker. &htiff contends that,
in light of the procedural posture of this nawtj this Court must accept his characterization of
the T.S.’s selection from PhmBhowing 3 as tentative.

However, there is no evidence that the IAport was verbatim and no evidence that the
identification in Photo Showing 3 was tentativRather, all of the evidence in the record

establishes that T.S.’s identification was &ive only because she selected two photographs,
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and once she learned that she had selecteghwatographs of the same person, her hesitation
dissipated. (Defs. SOF 11 91-%; Add’| SOF § 34.) Thus, because the police had a positive
identification by the victim, defendants have ebstied that there was @pable cause to arrest
and prosecute PlaintiffStansbury v. Wertmai@21 F.3d 84, 90 (2d Cir. 2013) (“[A]bsent
circumstances that raise doubts as to the victeracity,” a victim’s igentification is typically
sufficient to provide pbable cause.”) (quotinginger 63 F.3d at 119)/anderwoude v. City of
New York12 CIV. 9046 KPF, 2014 WL 2592457, at *15 (S.D.N.Y. June 10, 2014) (positive
victim identifications, where plaintiff matchelde description of thperpetrator, created
probable cause) (citingodriguez v. State of New YoNg. 95 Civ. 3639(SHS), 1996 WL
197749, at *2 (S.D.N.Y. Apr. 23, 1996) (“[I]dentificah of an individual as perpetrator of a
crime by a putative victim of, or eyewitness te trime is in itself sufficient to establish
probable cause, as long as it is reasonableli@vbehat the putative gtim or eyewitness is
telling the truth” (collecting cases)).

Likewise, the purported supggssion of Photo Showindsand 2 does not rebut the
presumption of probable cause. As a prilany matter, there is no evidence tiatttlieb as
opposed to Dunbar and Sciallo, who allegettiyninistered the photo showings, suppressed
Photo Showings 1 or 2, as discussed in motaildeelow. In any event, the Government does
not have a “duty to present every itemaafuably exculpatory evidence in seeking an
indictment.” Poux v. County of Suffglklo. 09 CV 3081, 2012 WL 1020302, at *28 (E.D.N.Y.
Mar. 23, 2012) (quotin@aving 331 F.3d at 73;nited States v. William$04 U.S. 36, 52
(1992) (declining to extend duty on prosecutorpresent exculpatory evidence to the grand
jury)); see also Parisi v. Suffolk Countyo. 04—-CV-2187 (ENV)(ETB), 2009 WL 4405488, at

*10 (E.D.N.Y. Nov. 30, 2009) (“The simple act of rdisclosing to the gral jury all evidence
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that could potentially benefit the accused atamdrjury hearing does noecessarily rise to the

level of bad faith, ... “[T]he police and prosecutocesnot be said to have improperly concealed
evidence every time the plaintiff is able to shinat they could have done more or could have
disclosed more. What is required is proof tiet police conduct deated egregiously from

statutory requirements or accepted practices egdgk in criminal cases.”) (citation omitted).

At best, resolving all inferences in Plaint#ffavor, Photo Showings 1 and 2, taken together,

could establish that before making a positive identification from a photo array, T.S. had failed, in
the middle of the night, to identify Plaintiffdm a different array. Balanced against T.S.’s
compelling positive identification, the suppressioPbbto Showings 1 and 2 is not the type of
egregious deviation from acceptablagiices that strips an indictmeoftits presumptive force.

B. Did Probable Cause “Dissipate” After the tictment Was Returned by the Grand
Jury When Gottlieb Received the Serology Results?

Plaintiff contends, without citation, thptobable cause was “independently vitiated”
after the grand jury indictment by the excutpgtserology results. This claim fails for two
reasons.

First, even assuming that the presumptioprobable cause can be rebutted by pointing

to events that occurreafter a grand jury indictment was return®das a factual matter, here, the

Y There is language from the New York@t of Appeals suggesting that New York’s
presumption of probable cause canpeuitiated by eves that occurredfter the grand jury
Indictment was returnedColon, 60 N.Y.2d at 82-83. I€olon a seminal case on New York
state malicious prosecution claims, the CafitAppeals explained that, generally:

[0o]nce a suspect has been indicted, ... the Grand Jury action creates a presumption
of probable cause. The rule is founded ugr@npremise that hGrand Jury acts
judicially and it may be presumed thiathas acted regularly. The presumption
may be overcomenly by evidence establishing thattpolice withesses have not
made a complete and full statement of facts either to the Grand Jury or to the
District Attorney, that they have misrepented or falsified evidence, that they
have withheld evidence orlwrwise acted in bad faith.
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serology results do not establish tgeoundless nature of the chargelsdwth v. Town of
Cheektowaga82 F.3d 563, 571 (2d Cir. 199@&mnendedMay 21, 1996) (“In order for probable
cause to dissipate, the groundleature of the charges must be made apparent by the discovery
of some intervening fact.”see also Sargent v. Cnty. of Nassalv.A.04-4274(DRH)(A, 2007

WL 778437, at *9 (E.D.N.Y. Mar. 13, 2007) (findingath‘[w]hen viewed in the totality of the
circumstances,” the “ new information thah@ato light subsequent to the grand jury

indictment,” — that the victim’s boyfriend mad& “unsworn statement” that he might have
caused some of the injuries to the victim thatenagtributed to the plafiff — “does not vitiate
probable cause.”).

The serology results merely established Biatntiff was not the donor of the semen on
the white towel or the saliva on the cigarette vtgtovered from the scene. However, these
ambiguous facts, alone, did not rebut the pregiom of probable cause. The evidence was
entirely consistent with the prosecution’s theottlas T.S. and F.S. testified, the type-A semen
on the white towel was F.S.’s, and, as Gotthael Donohue testified, the ashtray at the crime
scene was contaminated before the cigarettekexnby the perpetratoould be collected. For
the presumption of probable cause to lmited, intervening facts must establish “the
groundless nature of the charges,” not melatg some support the criminal defendant’s

defense. Lowth 82 F.3d at 571.

60 N.Y.2d at 82-83 (internal citations omitted,@rasis added). “[T]he trial court may not
weigh the evidence upon which the police acdedhich was before the Grand Jafyer the
indictment has issued. If plaintiff is to succeed in his malicious prosecution action after he has
been indicted, he must eBligh that the indictment was produced by [miscondudd]”

(emphasis added). This Coused not reach whether probabéeise can be dissipated by facts
occurring after a grand jury indictment becagsen assuming it can be, there is not sufficient
evidence in the record to support Plaintiff'g@ament that probable cause was dissipated by the
serology resultsSee Wilson v. City of New Ypd80 F. App’x 592, 595 (2d Cir. 2012)
(summary order) (stating that “[eJven assngharguendo that probaldause can ‘dissipate’

after the grand jury indictment has been filgadintiff’s malicious proscution claim failed for
other reasons.)
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Second, even if the serology results wemaelling enough to dissipate probable cause,
such a claim could not be asserted again#li€lm, a police officer.This is because, upon
receiving an indictment, custody of the caseassferred from the police to prosecutors, and
with it, all attendant responsibility. Bernard v. United Statethe Second Circuit considered a
malicious prosecution claim asserted againdtfal law enforcement officers for failing to
investigate “several intervening facts ... [whiclefarred after [the platiif's] indictment.” 25
F.3d 98, 104 (2d Cir. 1994). The Second Circuit @&x@d that “[o]nce thgrand jury indicted
[the plaintiff], control of the prosecution pads®e the prosecutor and was no longer within the
agent’s authority.”ld.; see also Wilsqrd80 F. App’x 592, 595 (rejeaiy plaintiff's argument
“that probable cause—notwithstanding the grgury indictment—‘dssipated’ during the
duration of the detention in light of newidgnce” because, “[e]Jven assuming arguendo that
probable cause can ‘dissipate’ after the grand jury indictheebeen filed, the decision to
continue prosecution after the new evidence canlight was made by the assistant district
attorney and the court, not by [officers] ... nonemiforn had control over [the plaintiff's] case
during the time in which the strength of the evidence against [the plaintiff] weakeseg.gtso
King v. City of New Yorkl2-CV-2344 NGG RER, 2013 WL 2285197, at *7 (E.D.N.Y. May 23,
2013) (same). Here, it was the prosecutors’siecito press forwardith the prosecution after
receiving the serology selts and interviewingnter alia, T.S. and Gottlieb.

Accordingly, Defendants’ motion for summgndgment as to Plaintiff's malicious
prosecution claim is granted.

[I.  Section 1983 Fair Trial Claim

A Section 1983 “fair trial” claims a claim for civil damages for violations of a criminal
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defendant’s due process rightRamchair v. Conwagy601 F.3d 66, 73 (2d Cir. 2010) (quoting
Cone v. Bell556 U.S. 449, 451 (2009)) (“The right to a faial [is] guaranteed to state criminal
defendants by the ... Due Process Clauses §Fifth and Fourteen Amendments, defined]...
largely through []several provisns of the Sixth Amendment.{gitations and quotation marks
omitted). A § 1983 claim for a violatiasf the right to dair trial lies,inter alia, where a police
officer “creates false information likely toflanence a jury’s decision and forwards that
information to prosecutors.Ricciuti, 124 F.3d at 130. Such a fair trial claim can be sustained
“even if the officer had probable causearrest in the first place Abreu v. City of New Yoyk4
CV 1721 JBW, 2006 WL 401651, at *6.(EN.Y. Feb. 22, 2006) (citingocks v. Taverniei316
F.3d 128, 138 (2d Cir. 2007)). A fair trial alaican also arise where police or prosecutors
“withhold evidence that is ‘material’ toaiminal defendant’s guilt or punishmentMcCaffrey
2013 WL 494025, at *10 (citinBradyv. Maryland 373 U.S. 83, 87 (1963)). In effect, this type
of fair trial claim allows for monetary recovery fBrady violations.

Plaintiff asserts that he waleprived of his right to a fair trial when (1) Defendants
Dunbar and Gottlieb allegedly concealed Photo Singsvl and 2 from prosecutors (and thus the
defense); (2) Defendant Gottlieb allegedly tarepewith T.S. and F.S.’s identifications of
Plaintiff; (3) Defendants Gottlieb and Donohue gdidly testified falsely that the crime scene
was contaminated; and (4) Defendant Gottlieb atlggeoerced T.S. and F.S. to lie, both about
how they used the white towel recovered fromd¢hime scene and abdwiw the attacker held
his pants up during the rape.

A. Dunbar’s and Goittlieb’s Failure to Disclose Photo Showings 1 and 2

Plaintiff argues that he wadeprived of a fair trial because Dunbar and Gottlieb

concealed Photo Showings 1 and ®iwlation of the rule set out iBrady, 373 U.S. 83, and its
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progeny. A “trueBradyviolation” has three components) the material “evidence at issue
must be favorable to the accused, either beaaisexculpatory or because it is impeaching,”
(2) “that evidence must have been suppressedeb@tite, either willfullyor inadvertently,” and
(3) “prejudice must have ensuedStrickler v. Greenes27 U.S. 263, 281-82 (1999). To
constitute @Bradyviolation, the suppressed evidence must Hmeen material, that is, “there is a
reasonable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been differentd. at 280 (quotindJnited States v. Bagles73 U.S.
667, 682 (1985)). “[T]he quest in addressing a purportBdady claim is ‘not whether the
defendant would more likely than not have received a different verdict with the evidence, but
whether in its absence he receiefhir trial, understood as aalrresulting in a verdict worthy
of confidence.””McCaffrey 2013 WL 494025, at *11 (citingyles v. Whitley514 U.S. 419, 434
(1995)). In other words, there is Boadyviolation unless “a reasonable probability” exists that
the favorable evidence could have reasonahtgléamine[d] confidence in the outcome of the
trial.” Kyles 514 U.S. at 434 (citinBagley 473 U.S. at 678). Additionally, when, as here, the
defendants are police aféirs, “the scope of gsible liability [for aBradyviolation] is
necessarily more limited because polficers satisfy their obligation und8radywhen they
turn over exculpatory informatiaio prosecutors, unless theres@me indication that the police
have suppressed evidencédcCaffrey 2013 WL 494025, at *12.

Here, Plaintiff cannot establishahhe was denied a fair trias a result of the failure of
Police Officers Dunbar and Gottlieb to disclose BH8howing 1. It is undisputed that the array
did not include a photograph of Plaintiff and tia®. did not positively identify her attacker
from that array. (PIl. Ex. 18, IAB Report at  2®Rather, she observed that one of the men in

the photos “resembled” her attackeld. Thus, Photo Showing 1 had no exculpatory value for
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the defenseSee King v. Greing10 F. Supp. 2d 177, 184 (E.D.N.Y. 2002) (“[P]hotographs
were not evidence favorable to the defendant uBdeay because [the witness] did not identify
the men in the photographs as the perpetratomerely said that they resembled the
perpetrator.”)Dawkins v. New York8-CV-2441 NGG, 2011 WL 3625150, at *6 (E.D.N.Y.
Aug. 16, 2011) (finding n8radyviolation where, “before identifying [the accused] in a photo
array, [the witness] looked through several ofiteotos|[, which were not disclosed,] without
making any identification.”)Mitchell v. Goldsmith878 F.2d 319, 322 (9th Cir. 1989) (finding
no Bradyviolation where the prosetian suppressed photographsadineup, not including the
accused, “[b]ecause the victim failed to identifiyane in the lineup[,thus] the lost evidence was
irrelevant”).

Likewise, contrary to Plairffis speculation that Photo Shavg 1 might have been used
to impeach T.S.’s statement that the finste she remembered seeing any photographs was
during Photo Showing 3, given the strength &.E identification, Photo Showing 1 does not
represent materi@npeachment evidence. (Defs. Add’l SOF { 63ee Bagley473 U.S. at 676
(“T[he Supreme] Court has rejected any stidction between imgachment evidence and
exculpatory evidence [in tHgrady context]”); see also Giglio v. United State®5 U.S. 150,
154 (1972). The rape occurred sometimeratielnight, in the early morning hours of
December 1, 1983. (1985 Tr. at 175:5-13.) Immiedy afterwards, T.S. was taken to the
hospital, {d. at 164:3-7), and then interviewed aimder alia, shown photographs by Dunbar and
Sciallo, (PI. Ex. 18, IAB Report 11 20, 24.1Around 8:00 a.m., Gottlieb interviewed T.S. and
showed her photographs — of which she selettedohotos of the same person, Plaintiff.
(1985 Tr. at 175:5-13.) Cross exaamtion into whether T.S. viewgghotos at some point in the

middle of the night, would have, at best, impeadmedrecollection of t minute details of the
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early investigation. But T.S. testified thataffect, the early hours tfie investigation were a
blur — it was a “zoo” and fifty police officers we “yelling” questions aher, “asking, how tall,
what he looked like, how tall. What color hair[?]ti(at 163:6-164:2, 166:6-12.) By contrast,
she testified that she saw latacker’s face for a period afound 45 minutes, including in a
“well lit” kitchen and bathroom, and when shedified Plaintiff at trial, she was “absolutely
positive” that he was the man who raped her andiebtiiat she would “never” forget his face.
(Id. at 165:22-166:2, 144:4-8, 155:16-19, 201:9-TBhus, in light of T.S.’s compelling
identification testimony and the minimal impeacimtinealue of Photo Showing 1, Plaintiff has
not met his burden of demonstrating th#iicers Dunbar and Gottlieb withhefdaterial
impeachment evidencé.See May v. Hok&11 F. Supp. 703, 712 (E.D.N.Y. 1988§d, 875
F.2d 857 (2d Cir. 1989) (findingrfilight of overwhelming evidere of guilt, there simply was
no ‘reasonable probability’ that collateral impemgnt of [an investigating police officer] would
have resulted in a different verdict9ee also People v. Garre23 N.Y.3d 878, 892, 994

N.Y.S.2d 22, 34 (2014) (finding reradyviolation where the prosecutiavithheld the fact that

" Plaintiff asks the Court to draw an adse inference — “that the photograph T.S.
selected, which constitutes her most completergegm of the perpetrator as of several hours
after the rape, was favorable to [Plaintifitdfense” — against Dunbar for failing to preserve
the photograph that T.S. selected during P&ttowing 1. (Pl. Opp’'n at 34.) “Adverse
inferences are appropriate where (1) relevaittesice is destroyed; (2) with culpability; (3)
when the defendant was under a duty to preserve the evideBweds v. Satiety, Inc10-CV-
2680 MKB, 2013 WL 801729, at *5 (E.D.N.Y. Md, 2013) (citations and quotation marks
omitted). This Court declines to draw such an inference because Plaintiff has offered no
evidence suggesting that Dunbar actéith a “culpable state of mindi’e., that he
“intentional[ly] or grossly negligefly]” failed to preserve the phot®.S. selected, or that he had
any duty to preserve a plogtraph that a victim identdd only tentatively asesemblingher
attacker.Residential Funding Corp. v. DeGeorge Fin. Co06 F.3d 99, 108-110 (2d Cir.
2002). In any event, given the strength &.78 identification testimony, such an inference
would not alter the result dfiis Court’s analysisSee Burggs2013 WL 801729, at *7
(collecting cases standing for the proposition #rainference based on “destruction of evidence,
standing alone, is [not] enough to allow atpavho has produced no evidence—or utterly
inadequate evidence—in support of a given clarsurvive summary judgment on that claim”)
(quotingKronisch v. United State450 F.3d 112, 128 (2d Cir. 1998)).
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a police officer involved in plaintiff's confesm was the subject of an unrelated civil rights
lawsuit, since such impeachment material “conedra collateral issue that was only tangentially
relevant to defendant’s proseicin” and “the value of the undisclosed information ... would
have been, at best, minimal” (citation and quotation marks omitted)).

Plaintiff also asserts, relying on an expertaistaken identifications, that the mere fact
that T.S. viewed photographs prior to making a positive identification should have been
disclosed because it undermined s@bsequent identificationsé may have contributed to the
misidentification. The Second Circuit CourtAppeals has lamented the “vagaries of human
memory and the inherent suggestibility ofrmadentification procedures,” and acknowledged
the fact that “false identifi¢en rates increase, and accuracytlmwhole decreases, when there
are multiple identification proceduresYoung v. Conway698 F.3d 69, 78 (2d Cir. 2012)
(internal quotationsrad citations omitted) Nonetheless, “police may use more than one
identification procedure to identify suspects agylas the procedures utilized are fair and not
[unduly] suggestive. Taylor v. Kuhimann36 F. Supp. 2d 534, 551 (E.D.N.Y. 1999)
(concluding that it was not improper for a witnéssiew two photo arrays a few weeks before
the lineup where procedures used were not unduly suggeseesdiso Ragunauth v. Ercp
CV 1692 (NG), 2008 WL 5401586, at *9 (E.D.N.¥ec. 23, 2008) (finding “the witness
viewing petitioner two times in a photo ayrdid not taint the wsequent lineup”Perez v.

Smith 791 F. Supp. 2d 291, 315 (E.D.N.Y. 2011) (phartays that were not unduly suggestive
would not taint pretrial lineupsnd trial identifications). The mne fact that a witness viewed
photographs on multiple occasions is not the tyjpmaterial impeachment evidence that gives
rise to aBrady-based fair trial claim. Since thegeno allegation that Photo Showing 1 was

impermissibly suggestive and this Court hasady determined that it was not othervwissady
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material (.e., material exculpatory or impeachmenidence), there can be no constitutional
violation on this basis.

With regard to Photo Showing 2, shortlyfdre trial, Sciallo disclosed to ADA Nathan
that he showed T.S. a photographic array whiclutged a photograph of Plaintiff, and that T.S.
did not identify her attacker from that arrafRl. Ex. 18, IAB Report 4.1 (Sciallo “said [to
investigators that] Scott Fappia's picture was included ing¢kse photos.... [He] asked her how
she made out. She answered, ‘Nothing.”Jhis Court need not reach whether this
photographic lineup constitut&ady material, because Sciallo fulfilled HBsadyobligations
and revealed the lineup to ADA Nathand. @t 1 24.4)Collins v. City of New Yorl©23 F.
Supp. 2d 462, 476 n.6 (E.D.N.Y. 2013) (a poliffecer’s “constitutional obligation [is] to
disclose exculpatory evidence ... to the prosec). ADA Nathan, in turn, independently
decided not to disclose the réswf Photo Showing 2 to defense counsel. (PIl. Ex. 19, Nathan
Dep. at 90:6-91:2%ee alsc®l. Ex. 18, IAB Report 1 2-3% Plaintiff has not named ADA
Nathan as a defendant in this antibut instead sesko hold Dunbaresponsible for failing to
turn over this potentially exculpatory infoation. However, any harm that was caused by
Dunbar’s failure to disclose Photo Shogi2 was proximately caused by ADA Nathan’s
intervening decision to withhold that infornmai from the defense — a decision that was not

reasonably foreseeable, giveattprosecutors have a legaktylto turn over potentially

2 The wisdom of ADA Nathan’decision not to disclose Photo Showing 2 is not before
this Court because ADA Nathan is mamed as a defendant in this action.
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exculpatory information to the deferiSeWray v. City of New Yorid90 F.3d 189, 193 (2d Cir.
2007) (“Our analysis of constitutional toftke any other tort-iguided by common-law
principles of tort,” including causationdahrey v. Coffey221 F.3d 342, 351 & n.7 (2d Cir.
2000) (explaining that a reasonably unforeseealgerseding cause breaks “but for” causation);
see also Townes v. City of New Ydrk6 F.3d 138, 147 (2d Cir. 1999) (i$twell settled that the
chain of causation between a police officer'sawfll arrest and a subguent conviction and
incarceration is broken ke intervening exercise of indeqent judgment[,] ... in the absence
of evidence that the police officer misled oegsured the official who could be expected to
exercise independent judgmentPlaintiff suffered no prejudicas a result of Dunbar’s failure
to disclose Photo Showing 2, given that ADAtiNan was fully aware of Photo Showing 2 and
its results.

B. Gottlieb’s Alleged Pre-Arrest Tampering with.S.’s and T.S.’s Identifications of
Plaintiff

Plaintiff alleges that Gottlieb impermissjihfluenced and attempted to improperly
bolster F.S. and T.S.’s identifidans of Plaintiff. SpecificallyPlaintiff alleges that Gottlieb (1)
unduly influenced F.S. to make a positive idecdifion of Plaintiff in Photo Showing 4 and
attempted to unduly influence him to make anit@aithl positive identification of Plaintiff at the
lineup (PI. Opp’n 29-31); and (2¢cast T.S.’s tentative identifiton in Photo Showing 3 as
positive and unduly influenced her to make an adutipositive identification of Plaintiff at the
lineup (PI. Opp’n 31-32). In support of this argumétaintiff points to F.S.’s altered lineup

card, and asks this Court to infer that Gottlieb told F.S. that his wife had selected the person

13 Additionally, Plaintiff argues that had Dunbar disclosed Photo Showing 1 to ADA
Nathan, ADA Nathan might not have doubted Beis credibility abou Photo Showing 2 and
thus disclosed the results of Photo Showirig the defense. However, given that Photo
Showing 1 was not exculpatory, Dunbar was umaeduty to disclosé to ADA Nathan and
cannot be held liable for ADA Nathan’s independagcision not to reveal Photo Showing 2 to
the defense.
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seated in position 4, and further asks this Ctmunfer that Gottlieb aéred the card to conceal

her unsuccessful attempt to manufacture atigesdentification by F.S., when unbeknownst to
Gottlieb, Plaintiff changed seats between the ingewing. Plaintiff ado submits the expert
opinion of Steven Penrod, who opines that it wdaddsery unusual for agyewitness to be able

to identify a person in a photoguta but then be unable to idegtithat same person in a lineup

the next day. Finally, Plaintiff asks this Cotatdraw an adverse inference against Gottlieb for
destroying her notes from her initial interview witls. and for failing to preserve the audiotape
from F.S.’s lineup. Plaintiff asks this Cotwtinfer that, if Gottli® was prepared to exert
influence over F.S.’s identifications, she must have been just as willing to improperly influence
T.S.

Given that Plaintiff's argument simplyl@s impermissible inference upon impermissible
inference, the Court finds thBtaintiff has not adduced suffemt evidence to avoid summary
judgment on this groundHicks 593 F.3d at 166 (“[A] party mayot rely on mere speculation
or conjecture ... to overcome a motion $smmmary judgment,” and “[m]ere conclusory
allegations or denials ... cannot by themselves create a genuine issueril ffia&t where none
would otherwise exist.”) (citation and quotationrkgomitted). With regard to T.S., there is

simply no evidence of witness tamperifigAs explained above, all dfie evidence suggests that

1 This Court declines to draw an adveirserence against Gottlieb from failing to
preserve her initial interview nes from 1983 until this lawsuitAlthough Plaintiff contends that
Gottlieb destroyed her notes “in direct violationNd)fPD policy that detective notes be filed in
the case folder at the conclusion of an invesitm,” (Pl. Opp’n at 34), Plaintiff offers no
support for this proposition. Gottlieb testifiechatr deposition that in 1983, her practice was to
throw away her handwritten notes after she redubem to a DD5. Included as exhibit 16 to
Plaintiff's submission are excerpts of Gottlieb’s deposition transcript. However, that transcript
includes pages 70-71, and then 74-81, omitting tloep@ges in between where Gottlieb explains
that “[i]n those days after you transcribeat@irview notes] ... you just threw them in the
garbage. You transposed it and ... there webiio Photostat machines. There wsis][no
cell phones, no Internet. Everytlgiwas on standard typewriter you ripped —" at which point
Plaintiff's counsel interrupted the witness, “Gagclgotcha.” (Defs. Ex. RBRt 72-73.) Plaintiff

34



T.S. made a positive identification of PlaintiffRiioto Showing 3, and any initial hesitation T.S.
expressed arose out of the fact that sheechws photographs, eachwhich she believed was
her assailant. Moreover, after kirgg an in-court identification, she testified that she was certain
that Plaintiff was her attackeRAll of Gottlieb’s contemporaneous reports are entirely consistent
with her testimony on T.S.’s identifications. érl is simply nothing from which a reasonable
jury could infer that T.S.’s identificatioresulted from unduly suggestive identification
procedures.

With regard to F.S., Plaintiff cannot ma&et a cognizable fair trial claim based on
unduly suggestive identificatn procedures because F.S.’s idésdtion did not each the jury.
See Zahrey221 F.3d at 348 (explaining that there is “no constitutional violation” based on
evidence fabrication,ifi and of itself because the violation occurs when the fabricated evidence
“result[s] in a deprivation of ... liberty” (emphasis in original)) (citimgter alia, Buckley v.
Fitzsimmons20 F.3d 789, 795 (7th Cir. 1994) (observing thatprosecutor tortured a withess
to obtain a statement implicating defendant and put that statement “in a drawer, or framed it and
hung it on the walbut took no other stepno constitutional right of defendant would be

violated) (emphasis added)). F.S. did not makesitive identification at the lineup and Photo

has offered no evidence that Gottlieb had a dufyréserve her notes destroyed them with a
“culpable state of mind.’Residential Funding Corp306 F.3d at 108-110. Accordingly, he is
not entitled to an adverse infererarethis issue. Plaintiff relies dlanganiellg in which the
Second Circuit affirmed the triabart’s jury instruction advising jors that they could draw an
adverse inference against an offi for losing the entire homicidie at some point in 2001 for
the case atissue. 612 F.3d at 166. The Gupiained that because officers’ DD5s were
inconsistent, “handwritten notes made priothite preparation of ¢hvarious DD5s may have
contained clarifying information thatas not incorporated in the DD5sld. First, contrary to
Plaintiff's contentionManganiellodoes not suggest that officers had a duty, in 1983, to preserve
their original handwrittemotes. Second, unlike Manganiellg there are no inconsistencies
between various officers’ DD5siggesting that the DD5s are incomplete. While this Court is
loath to hold “the prejudiced party too strict a standard of proadgarding the likely contents

of the destroyed evidence,” this case, there is nothing suggesting that Gottlieb’s handwritten
notes contained anything that was not in Gottlieb’s DD&®nisch 150 F.3d at 128.
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Showing 4 was not introduced to the jafyAs a result of F.S.’s inability to identify the
assailant, F.S.’s testimony was not centradhtoprosecution’s case against Plaintiff and was
primarily used to establish that the crime aced, not that Plaintiff committed it. Indeed, at
Plaintiff's first trial, the pesiding judge precluded the ADA from asking F.S. whether he knows
who raped his wife and instructed the jury th& §.] is unable to make an identification. ... He
may think he knows something in his mind. He cannot — there is no evidentiary value to
anything he says as to who rddas wife. ... His testimony with spect to that is valueless.”
(1984 Tr. at 117:11-118:79

In any event, even if a fair trial claioould be based on an unsuccessful attempt at

witness tampering, Plaintiff has not adducadwgh evidence from whica reasonable jury

15 Indeed, the jury learned th&tS.’s opportunity to viewhe assailant was extremely
limited and that he selected someone other Biamtiff from a lineup.The jury learned that
immediately after the attack, F.S. asked his viidat did he look like...?’before he ran out of
the house to chase the asmail (Defs. SOF  35; Pl. SOF 1 35).S. testified at Plaintiff's first
trial that he never saw the assailant’s face; W& asleep until the assailant woke him and the
assailant immediately bound him andded him, at gun-point, to face a wall. After the first trial
resulted in a hung jury, F.S. tegi at Plaintiff’'s second trial th&e saw the assailant’s face for
approximately five seconds. (Defs. SOF 11 101F02SOF  102). F.S. admitted at Plaintiff's
second trial that he could nleave identified the assailantdeal on his own observations and
memory, so in the days before the lineup ahat® Showing 4, he “drilled [T.S.] ... about what
[the assailant] looked like. What he was likeverything about him,” so that he could make an
identification “based on the things [his] wifechtold [him,]” because h&vanted to be more
help.” (1985 Tr. at 632:5-21.)

18 plaintiff argues that had the jury bagrivy to Gottlieb’s alleged attempts to
manufacture F.S.’s identification, it “coutdasonably have found such blatant police
misconduct discredited her entpelice investigatn and all the evidence it produced —
including ... the identification made by T.S.thé very same lineup.{Pl. Opp. at 30.)

However, even if the evidence in the recoodild support the inference that Gottlieb unduly
influenced F.S.’s identification of Plaintiff, Ptaiff's theory of harm is too speculative. As
explained above, there is not a $itha of evidence suggesting that Gottlieb tampered with T.S.’s
pre-arrest identificatins of Plaintiff.
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could infer that F.S.’s allegedfgise testimony was tampered wii Gottlieb'’ Plaintiff asks
this Court to draw a conclusion of witness tanmugfrom the altered lineup card. However, the
mere fact that the lineup card was altered dogsomats own, support the inference that it was
nefariously altered to conceal a failed attemptittess tampering. Indeed, the coincidence of
husband and wife both selecting position nunibar from a lineup of six similar looking
participants is hardly the kinaf damning evidence that one wdwdxpect to trigger a covered
up. Plaintiff's speculative theory is simpiysupported by any evidence in the record.

C. Gottlieb and Donohue’s Alleged Perjury

Plaintiff alleges that after he was arrest€ottlieb was convinced of his guilt. He
alleges that upon receiving excatpry serology results fromelftests that were run on the
cigarette butt$® faced with cracks in her theory, Gt fabricated a story of crime scene
contamination to inoculate the case from thegaithty incontrovertible evidence of Plaintiff's
innocence. Plaintiff also lrgs claims against Donohue for the allegedly fabricated

contamination story. In support of his allégas, Plaintiff points outhat although Gottlieb

7 plaintiff asks this Court to draw an adse inference against Gottlieb from her failure
to preserve the tape recording of F.S.’elip viewing. However, ADA Bohdan Ozaruk testified
at theWadehearing that it was generally the ADAfisvwere responsible for tape recording
lineups, and he was in charge gdéaecording Plaintiff's lineup.\WadeTr. at 168:3-5.) He
testified that F.S.’s lineup viewing was not recdecause he did not turn the tape recorder
back on after T.S.'&lentification. [d. at 167:18-22 (stating that thepgarecorder was turned off
during F.S.’s identification at the lineup)onsistent with ADA Ozaruk’s testimony, F.S.
testified at th@Vadehearing that present at the lineupre Gottlieb and ADAs Melendez and
Ozaruk, and that ADA Ozaruk waslding a tape recorderld( at 177:11-19.) In light of ADA
Ozaruk’s testimony that it was he, and nottb, who was responsible for recording the
lineup, and that he failed to make the recordihg,Court finds that Plaintiff has not established
that a tape was ever destroyed, let alone de=drby Gottlieb. Accordingly, this Court declines
to draw an adverse inference against Gottlieb based on the lack of the lineup tape.

18 Five cigarette butts were catled from the crime sceneld(at 1 120, 124.) ABO
testing on those cigarettes indied that all five had been snmexkby a blood-type A secretor,
consistent with the blood-type of F.S. and wah that of Plaintiff, who is a blood-type O
secretor. (Pl. Add’l SOF 1 86, 95.)
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“dotted all [her] I's and crossed all [her]SI” (Pl. Ex. 16, Gottlieb Dep. 70:24-71:15), and,
although NYPD policy required that officers dimeent any possible contamination or other
concerns about the integrity of the evider(&, Add’l SOF { 121), neither Gottlieb nor
Donohue made any contemporaneous recortiseddlleged contamination. (Pl. Add’l SOF
106, 113, 122; 1985 Tr. at 811:3-@;2819-813:5 (Donohue testifying tha¢ told Gottlieb about
the contamination on the day he collectesl¢lyarettes, but did not contemporaneously
document the contamination or tell the prosecabmut it until preparing for the first trial)).
Plaintiff also notes that when Gottliebeefed ADA Melendez prior to the case being
presented to the grand jury (and prior to reiogithe serology reswd}, she told ADA Melendez
about the cigarette butts and did not mention any concerns vgitbvidence. (Pl. Add’| SOF
106.) Based on conversations with Gottli@DA Melendez introduced the cigarette butts
before the grand jury. Moreover, Plaintiff nothat the timing is suspect — the contamination
story did not emerge until after the serology results came back.

Plaintiff's speculative theory isot supported by the recotdl.In any event, testimonial
immunity is a barrier to Plairifis fair trial claims premised othe officers’ perjury. A claim for

denial of a fair trial based onldacation of evidence or false tesbny arises if a police officer

19 plaintiff supports this argument only with miscacterizations of the record. Plaintiff
asserts that despite Gottlieb’s testimony atthal that she knew the crime scene was
contaminated upon her arrival at the scene omftieenoon of the rapes, she “admitted in [her]
2009 [deposition] that she never had any concalposit crime scene contamination.” (Pl. Opp.
at 24.) However, at her deposition, Gottliedtat only that in 2009 she could no longer recall
whether she ever thought the crime scene was contamin&eeP|.(Ex. 16 (“Gottlieb Dep.”) at
439 (“Q. At that time on the first day you wehere on that day . . . do you remember having
any concerns about the fact that the cricene was contaminated? A. | don’t remember. |
don’t remember. | really don’'t remember.”Similarly, Plaintiff inaccurately asserts that
Gottlieb admitted that had she actually had @srycerns about contamination at the time she
collected evidence from the crime scene, she avbale noted it in her police reports. In fact,
Gottlieb testified only that, as she sat atdhposition in 2009, she believed such information
would be “important” tanclude in a report,see id at 439-40), but made no indication as to
whether in 1983 she would have includgedh information in her reportid()
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creates false information likely to influence a jargiecision and then forwards that information
to prosecutorsRicciuti, 124 F.3d at 13Gee also Myers v. Cnty. of Nass885 F. Supp. 2d
359, 367 (E.D.N.Y. 2011). However, where, as hanglaintiff's claim is premised on perjury
by police officers, the plaintiff's ability to recovéar violations of his right to a fair trial is
hindered by the common law doceithat shields witnesses, inding officers, in a cloak of
absolute immunity for their testiony in judicial proceedingsSeeBriscoe v. LaHug460 U.S.
325, 335-336 (1983%kee alsdrehberg v. Paulk— U.S. —, 132 S.Ct. 1497, 1505 (2012). In
Briscoe the Supreme Court held, in no uncertairms, that “the common law provide[s]
absolute immunity from subsequent damdgslity for all persons — governmental or
otherwise — who were integral pps of the judicial process.Briscoe 460 U.S. at 335. The
Court acknowledged that “[t]herg, of course, the possibilithat, despite the truth-finding
safeguards of the judicial process, somemiddats might indeed be unjustly convicted on the
basis of knowingly false testimony by police offisg}’ however, it neveheless concluded that
“the alternative of limitng the official’s immunity would diggve the broader public interest.”
Id. at 345.

Where a fabricated story reaches a jmyy through perjured testimony, a criminal
defendant has no claim under § 1988vanovic v. City of New Yqré86 F. App’x 149, 152 (2d
Cir. 2012) (summary order) (affirming grantsafmmary judgment where “the only avenue by
which the [allegedly fabricated] testimony couddch the jury was through [a police officer’s]
testimony, for which he enjoys absolute immunity.A plaintiff cannot adicumvent an officer’s
immunity by recasting his claim as one directed at preparatory activity, such as telling a
prosecutor the same lies that would ultimately reheljury through perjured testimony. This is

because testimonial immunity ertis to “preparatory activity, sh as a preliminary discussion
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in which the witness relates the substancei®intended testimony [to the prosecutor.]’
Rehberg132 S. Ct. at 150ee also Franklin v. Ter201 F.3d 1098, 1101-02 (9th Cir. 2000)
(explaining thatestimonial immunity also extends backiime from the trial to encompass the
defendant’s “conspiratorial” lb@vior of conferring with @other witness to ensure the
consistency of therespective testimony).

That said, “a defendant cannot Bnscoeés rule of absolute immunity as a shield to
protect a whole course of conduct merely becaaiseome point, the defendant was linked to
testimony given in a judicial proceedingMitchell v. City of Bostonl30 F. Supp. 2d 201, 212
(D. Mass. 2001)McCaffrey 2013 WL 494025, at *4 (“[A]lthough police officer’s actions in
suppressing exculpatory evidence arftlencing witnesses may be relevant to a fair trial claim,
Rehberds holding is clear that that police officergsll entitled to absolute immunity for claims
based on his actutdstimony’) (emphasis in original). For example,Mitchell, the plaintiff,
who was later exonerated by DNA evidence, was convimftélte rape of arleven year old girl,
purportedly as a result of the misconduct of police officers. 130 F. Supp. 2d at 213.
According to the plaintiff's “version of eventsphe police officer fabricatl a case against the
defendant-turned-plaintiff after s#ogy results showed that he was not a match for semen taken
from the victim’s clothes. Accondg to the plaintiff, after thatfficer’'s testimony was held to be
inadmissible, the officer “convinced his then-parttwefabricate [a story that the plaintiff had
spontaneously confessed to wearing an outftthag the description given by the victim] ... to
cast the circumstances of the confession in a figtttwould ensure its admissibility at trialld.
The plaintiff denied ever giving the statent and pointed out that there were no
contemporaneous records of thigported statement, although suebords were required. In

resolving the defendant offic®rsummary judgment motion,dtcourt found that the officer
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whose total involvement was alleggdéstifying falsely was immune undBriscoe while the

other officer, who was “the mastermind of thetgb fabricate evidese,” was not immune
because he did more than falsely testify fdieicated a case against the defendant-turned-
plaintiff by taking “it upon himself to fill the gaps in his story by soliciting false testimony from
[his partner].” Id. The Court explained thateke pre-trial acts “were not inextricably tied to his
role in the judicial proceedingsahd while his false testimony “cannot provide the basis for [the
plaintiff's] claim,” “the extra-jpdicial course of conduct taken ohdgtofficer’s] part to secure the
conviction of [the plaintiff] wth a fabricated story of a po&cstation confession,” could support

a fair trial claim. 1d.

Here, Gottlieb testified at Plaintiff's trial & she knew the crime scene was contaminated
as soon as she arrived on the scene. (36§ 1 133; PI. Add’l SOF 11 89-90.) Donohue, who
collected the cigarette butts, also testified treabelieved that the crime scene was contaminated
and recounted a heated discussuath a senior officer about collecting cigarette butts. (PI.

Add’l SOF 1 110.) He testified at Plaintgfsecond trial that &ough he never expressly

reported that the scene was contaminated, he madgation on the crime scene folder that the
scene had not been “safeguarded.” (1985 Tr. at 810:11-18, 816:4-11.) The jury heard about the
contamination only from Gottlieb and Donohue.eféis no allegation that Gottlieb caused
Donohue to falsely testify. Because the officare immune from liability for their testimony

and the only route by which the allegedly falsatamination story reached the jury was through
that testimony, Plaintiff'$air trial claim based othe cigarette butts fails.

D. Gottlieb’s Alleged Post-Arrest Witness Tampering

Plaintiff also alleges that, facing crackshier case, Gottlieb tampast with (1) T.S. and

F.S.’s testimony regarding the ittowel to inoculate the sa from exculpatory serology
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results and (2) T.S.’s testimony regarding the perpetrator’s peculiar manner of holding up his
pants during the rape to explaumy T.S. did not report seeingdtitiff's distinctive tattoos.

1. T.S.'sand F.S.'s Alleged Peary Regarding the White Towel

Plaintiff argues that Gottlielnproperly fabricated false evidence by suborning T.S. and
F.S. to commit perjury regarding the origingloé semen on the white towel. Gottlieb removed
the white towel from the crime scene and sefdriserological testing. Before receiving test
results indicating that the white towel wasusated with type-A semen — which excluded
Plaintiff who has type-O bloodnd was consistent with F.S.’s blood type — there was no
mention that the white towel was efated to the rape. (Pl. Add’l SOF § 98.) During Plaintiff's
first trial, T.S. testified that she had told Giettl that the towel had nothing to do with the case,
that the semen on it was her husband’s, andlieabwel should not have been removed from
her apartment. Gottlieb made no contempavaseecords of this conversation, and never
testified that it occurred. Durirglaintiff's second trial, T.Sdenied having a conversation with
Gottlieb about the white towel, but again testiftbat the towel had her husband’s semen on it.
Plaintiff speculates that T.S. mmonitted perjury when she testified regarding the origin of the
sperm on the white towel, that Gottlieb persuadedto do so, and that this perjury led to his
wrongful conviction.

In order to survive summary judgment owigness tampering claim, a plaintiff must
offer some proof of witness tampering. Innpaases, this proof comes in the form of a

recantation from a tampered-with witné8sHowever, a plaintiff is not required to present direct

20 For example, iMcCaffrey the plaintiff, who spent two years in prison for a rape he
did not commit, sought to hold officers liable fdtegedly tampering with a witness to conceal
the fact that the alleged rape-victim had bewmlved in an altercadn with her friends on the
night that she was allegedlyped. One of the victim'signds who was involved in the
altercation testified at her deposition that she tdfders about the fight but they instructed her
that “it wasn’t important to bring ... up[ Elsause that could probably affect the case.”
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evidence of witness tampering; he can deseatmary judgment by pding to circumstantial
evidence from which a reasonable jury coul@irthat a witness was tampered with by a
defendant.Cf. Drummond v. Cunninghar@8 -CV-4290 KAM, 2010 WL 5583116, at *7
(E.D.N.Y. Dec. 13, 2010)eport and recommendation adoptad11 WL 132379 (Jan. 17,
2011) (noting, in reviewing a petition for habeas corpus, that “[ijndecircumstantial
evidence may suffice to establish witness tamperingfi)ted States v. Browr236 F.2d 403,
405 (2d Cir. 1956) (“This Circuit. has unequivocally rejectedetlview that circumstantial
evidence is probatively inferior to direct eviderazel that its sufficiency is, therefore, to be
determined by a different, more stringerst{¢han is applied to direct proof.”).

Courts have denied summgndgment where circumstaal evidence suggests that a
witness testified falsely andahthe defendant officials wenevolved in suborning the false
testimony. See, e.gZahrey v. City of New YqrkCIV.A. 98-4546 DCP JCF, 2009 WL 54495, at
*10 (S.D.N.Y. Jan. 7, 20089mended on reconsideration in pa2009 WL 1024261 (Apr. 15,
2009) (denying summary judgment, based @omsistencies in withess’s testimony and
evidence that officers prongid witness leniency in exchange for his testimokignganiello v.

City of New York07 CIV. 3644 HB, 2008 WL 2358922, at *6-7 (S.D.N.Y. June 10, 2008)

McCaffrey 2013 WL 494025, at *6. The Court dentbe defendant officers’ motion for
summary judgment because thigpdsition testimony created “genuiissues of material fact as
to whether [the officers] fabricated or suppreksseidence relating to thgurported altercation.”
Id. at *13. See also Knox v. Cnty. of Putnah® CIV. 1671 ER, 2012 WL 4462011, at *4
(S.D.N.Y. Sept. 27, 2012) (denying defendanmtion for summary judgent as to witness
tampering claims, based on a witness’s depastgstimony that the defendant police officer
repeatedly threatened her and presshezdo lie to implicate the plaintiffposwell v. City of
Pittsburgh CIV.A. 07-0761, 2009 WL 1734199, at {&/.D. Pa. June 16, 2009) (denying
defendant’s motion for summamydgment where a witness, whogdhdentified the defendant at
trial, “stated in an affidavit that [the officecberced and threatened her into identifying Doswell
as the assailant, both before and during the triBIgke v. Race487 F. Supp. 2d 187 (E.D.N.Y.
2007) (denying defendant’s motion for summary judgment where a police informant who had
tied the plaintiff to a crime testified in hikeposition that he hdaken pressured by police
officers to falsely implicate the plaintiff).
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(denying summary judgment based on officersiegion that he would have investigated
witness for illegal gambling had the witness “told [the officef what he wanted,e., that
Plaintiff had asked him if he had a [gun]”).

For example, irBtinsonv. Milwaukee Stinson brought an action against police officers
involved in his arrest after seng 23 years in prison for a murder he did not commit. 09-C-
1033, 2013 WL 5447916, at *1 (E.D. Wis. Sept. 30, 20483peal pendingNos. 13-3343, -

3346, -3347 (7th Cir.) He was tied to the crime only Hye testimony of two odontologists, who
worked together and testified that the plaintitBeth matched a bite mark on the victim’s breast.
Id. With the benefit of hindsight and a DNA exaration, it was eviddrthat the witnesses
testified falsely.ld. at *18. In support of hiair trial claim, Stinson argued that, because he was
missing part of a tooth that was visible in thie Imark, no odontologistoeild have believed that
he caused the bite mark on the victim and tthes testifying odontologists must have been
pressured by a police officer torrcoct a false theory to explain aythis inconsistent evidence.
Id. The Court found that the plaintiff had “sufiérit evidence to géo trial” because a
reasonable jury could infer both) (that the expert witnesses knévey were lying from the fact
that they “had to have known that [the plif] was excluded from causing the bite marks on
[the victim] because of obvious differences batw [the plaintiff's] teeth and the bite mark
patterns” and (2) thdhe officer knew and was involvedtine odontologists’ perjury from the
fact that the officer “was cognizaaf [the witnesses’] shifting view of which tooth was missing”
and “was fully aware of the contents o$ ltonversations with [the witnesses]d. at *18-20.

In this case, Plaintiff hasot presented the Court wigimy direct or circumstantial
evidence of witness tampering. No witnessdwne forward and recanted his or her testimony.

Likewise, there is no evidence from which a reabtnpury could infer that Gottlieb was in any
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way connected to any alleged perjury. Thus, eéinS.’s testimony was not entirely consistent
as to some minor details, there is simplyer@ence that suggests that Gottlieb was in any
manner involved in suborning perjury. Gottliebéstimony was entirelyonsistent. Plaintiff

cites to Gottlieb’s failure to immediately record doubts alloeitusefulness of the towel as
circumstantial evidence suggesting her wrongdoBgt, these facts suggest only that Gottlieb
initially believed that the white towel may hasentained the rapist’'s seen. This is entirely
consistent with Gottlieb’s trial testimony thduring the second crime scene run, she “got on
[her ]hands and knees to look under the bed and found a white towel ... two feet” under the bed.
(1985 Tr. at 377:18-378:14.) SinGmttlieb’s testimony and actionisroughout the investigation
were entirely consistent, there is no evideinoen which a reasonable jury could infer that
Gottlieb was aware of any alleged perjury regagdhe white towel, let alone evidence that
Gottlieb was involved in the alleged perjury.

2. T.S.'s Alleged Perjury about the Raps Manner of Holding up his Pants

In her initial interview of T.S., Gottlieb would have asked T.S. whether she observed any
distinctive marks, such as tadis, on her perpetrator. T@d not recall any such tattoos.
Plaintiff has color tattoos approxitedy ten to twelve inches isize on both of his legs. (PI.
Add’l SOF 1 69.) Alice Santimays, Gottlieb’srpeer, had been the arresting officer in a
previous rape investigation inwdhg Plaintiff, in which Plaintf had been acquitted after he
dramatically revealed htsttoos to the victim. Id. at 1§ 74-76.) It is unsbuted that Santimays
was aware of Plaintiff's tattoaand, although she was off duty foday or two after T.S. was
raped, she became involved in the case by Deeel1983, when she returned to work. (PI.
Ex. 16, Gottlieb Dep. 22:8-12; PI. Ex. 32, 12/3/83 DD5 (stating “[Gottlieb], along with Detective

Alice Santimays also of B.S.C.S. [interviesvneighbors]”); PIl. Ex. 4, 12/6/83 DD5 (stating
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“[Gottlieb with, inter alia,] Santimays and Shevlin also of B.S.C.S. did respond to the residence
of [Plaintiff]. The above named perpetrator daluntarily respond to the B.S.C.S. ... [where] a
line-up was conducted....”). T.S. later reportegtosecutors, and testiflet trial, that she
would not have been able to obseany tattoos on the rapist&sys because he held his pants
just below his waist during eadf the sexual assaultsld(at  71; Pl. SOF § 163.) Attrial, T.S.
testified that the rapist “shimmie[d]” his pantsright to the top of Is legs” and “inch[ed] his
pants down below his hips.” (Pl. Add’l SOF § 7The prosecution arguelat this behavior
was evidence of Plaintiff's attempt to hide his distinctive tattotk) (

Even if, as Plaintiff asserts, Gottlieb leadredbout Plaintiff's tattoos from her partner,
there is simply nothing from whichjury could infer that Gottlietold T.S. about the tattoos or
pressured her to lie about the perpetratordsius operandiln opposing summary judgment,
Plaintiff relies on the fact that Gottlieb’s DBSlocumenting her early discussions with T.S. do
not describe the perpetratorr®odus operandi However, those DD5s are entirely consistent
with T.S.’s trial testimony that eéhperpetrator did not take his pawoff. According to Gottlieb’s
contemporaneous DD5, T.S. reported that thestdpulled his pants den” and that “[e]very
time after every sex act, [the assailant] watiftber his pants up and then unzip them. There
were a lot of keys jingling on tHeft side of his pants.” (DefSOF { 87; Pl. SOF { 87; PI. Ex.
31, 12/1/83 DD5 at 2.) The fact that thare no contemporaneous records documenting
Plaintiff's modus operandioes not support the inference tia.’s testimony was false — the
purported absence of contemporaneoudesnce is not evidence of anythin§ee Knox2012
WL 4462011, at *6 (granting summary judgmentpbaintiff’s fair trial claims, where the
plaintiff argued that “the falsitpf [the officer]'s testimony can be inferred from the fact that

there are no contemporaneous nateghotographs corroboratingightrial testimony, and from
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[another officer]’s inability to recall the subject of his conversation” because “these facts, which
essentially amount to a purported absence ioleexce, are not evidenoé anything.”). Thus,
Defendant’s motion for summary juahgnt on these grounds is granted.

[11.  Section 1983 Conspiracy Claim

Plaintiff additionally asserts conspiracyihs against Gottlieb, Dunbar and Donohue.

He argues that there were two separate consp#aiist, that Gottlieb and Dunbar conspired to
violate his rights by attempting emsure that T.S. and F.S. identified Plaintiff, and second, that
Gottlieb and Donohue conspired to violate histsdby fabricating a story about contamination

at the crime scene to inoculatetear exculpatory evidence at his trial. These conspiracy claims
essentially recast Plaintiff's fabrication of eviderclaims into conspiracy claims, and therefore
fail for the same reasons.

The purported Gottlieb-Dunbar conspiracy is jcateéd on Plaintiff’'s assertion that both
Gottlieb and Dunbar fabricated evidence against Plaintiff by attempting to improperly influence
T.S. and F.S. This claim fails because, as discussed above, the record does not support
Plaintiff's claims that Gottlieb or Dunbar fabricated evidence.

The purported Gottlieb-Donohue conspiracpliedicated on Plaintiff's claim that
Gottlieb and Donohue committed perjury and corezpto commit perjurpy falsely testifying
that the crime scengas contaminatedSeePl. Opp. at 41 (arguing that Gottlieb and Donohue
“spoke the first day of trial and then both repdrparallel stories afontamination to the
prosecution”). As discussed above, Gottlied Bronohue are immune from liability based on
their testimony, and their @paration for testimonySee Rehberd 32 S. Ct. at 1507. In
Rehberghe Supreme Court held that a witnesditesnial immunity “may not be circumvented

by claiming that [the] witness conspired to eneisfalse testimony or by using evidence of the

47



witness’ testimony to support any other § 1983neleoncerning the initiation or maintenance of
a prosecution.”ld. at 1506;see also idat 1507 (“[t]o allow liabilityto be predicated on [an]
alleged conspiracy [to give faltestimony], ... would be to perntitrough the back door what is
prohibited through the front” (qaations and citations omitted). Thus, Plaintiff's Gottlieb-
Donohue conspiracy claim is albarred by testimonial immunit§?

Accordingly, Defendants are granted summadgment with regal to Plaintiff's
conspiracy claims.
IV. Withholding and Destruction of Material Exculpatory Evidence

When Masin tested the Vita kit in 1983, he followed té City’s policy governing acid
phosphate tests and fully-immersed the swabsaite$ting reagent. This immersion destroyed
the samples, preventing Dr. Shaler from condgcturther ABO testing on them. Plaintiff
asserts 81983 claims against the City and Masguing that the fulllnmersion of the swabs
from the Vitullo kit destroyed potentially exculpay evidence in violation of the Government’s
obligations undeBrady.*

UnderBrady, the police cannot suppress exculpa@ridence. However, it is well
settled that the “police do nbave a constitutional duty ferform any particular tests&rizona

v. Youngblood488 U.S. 51, 59 (1988), or “to create dpatiory material tht does not exist,”

1 Rehbergoverruled the Second Circuit’s decisiorSan Filippo v. U.S. Trust Coz37
F.2d 246, 255 (2d Cir. 1984), which had previouslgwed plaintiffs to assert § 1983 claims
against testifying witnesses whonspired to commit perjury.

22 To the extent Plaintiff alleges an additional conspiracy involving T.S. and F.S.,
“[ulnsubstantiated allegations of purported collaboration betwestate actor and a private party
are insufficient to defeat a mon for summary judgment.Daly v. Ragonall-CV-3836 JFB
WDW, 2013 WL 3428185, at *9 (B.N.Y. July 9, 2013) (citingcotto v. Almenad43 F.3d
105, 115 (2d Cir. 1998)).

23 plaintiff's claim is based on the pretridgstruction of evidence, not a post-conviction
denial of access to DNA tesg. (Pl. Opp’n at 46 n.24.)
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Caswell v. Racettil1-CV-0153 MAT, 2012 WL 1029457, at *11 (W.D.N.Y. Mar. 26, 2012)
(quotation and citations atted, collecting cases).

In Youngbloodthe police collected a rape victintbthing and a sample of the rapist’s
semen but neglected to refrigerate the clothing and sample, rendering them useless for
subsequent testing. 488 U&B.54. Youngblood appealed from his criminal conviction for the
rape, arguing that the policeola@ted the due process clause of the Fourteenth Amendment by
failing to preserve the evidence, which could haxeulpated him. The Supreme Court rejected
this argument, explaining that whiBrady“makes the good or bad faiti the State irrelevant
when the State fails to disclose to the defahdaaterial exculpatory evidence[,] ... the Due
Process Clause requires a diffenegult when we deal with the failure of the State to preserve
evidentiary material of which nmore can be said than thatduld have been subjected to tests,
the results of whicimighthave exonerated the defendand’ at 58 (emphasis added). The
Supreme Court held that “usie a criminal defendant can show bad faith on the part of the
police, failure to preserve poteaity useful evidence does not ctinge a denial of due process
of law.” Id.; see alsdllinois v. Fisher 540 U.S. 544, 547-48 (2004) (per curiam) (explaining
that “a due process violation occurs whenever [material exculpatory] evidence is withheld ...
[while] the failure to preserve ... ‘potentiallseful evidence’ does not violate due process
‘unless a criminal defendant can shbad faith on the part of the poli¢e(emphasis in
original, citations omitted)). The Suprei@eurt found that Youngblooddad not established a
constitutional violation because the “failuretbé police to refrigerate the clothing and to
perform tests on the semen samples can at Werdescribed as negligent ... [and] there was no

suggestion of bad faith on the part of the policédungblood488 U.S. at 58.
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Plaintiff argues tha¥oungbloodioes not apply. He argues tiatungbloodapplies only
to possiblyexculpatory evidence, and is therefore inapplicable to his case because subsequent
DNA testing has conclusively established tiat rape kit contained someone other than
Plaintiff’'s semen. Plaintiff gues that instead of applyi@ungbloodthis Court should
analyze his claims und@&rady, which does not require a showing of bad f&fthThis argument
is patently meritless, because it was onl2@®6 — decades after Masin immersed the swabs —
that the Government learned that the rRipeontained excultory evidence. |iYoungblood
the Supreme Court stated that in orderdestruction of evience to qualify as Brady violation,
the “exculpatory value of the evidence must [have been] apgaettthe evidence was
destroyed.”Id. at 56, n.* (quotation omitted; emphasisoinginal). Thus, the Supreme Court
held that “[tlhe presence or sdnce of bad faith by the polit@ purposes of the Due Process
Clause must necessarily turnthre police’s knowledge of the exculpatory value of the evidence
at the time it was lost or destroyédd. (emphasis added). Because Youngblood could not
show that “the police knew the semgamples would have exculpated hifmen they failed to
perform certain tester to refrigerate the boy’s clothirg this evidence was simply an avenue
of investigation that might have led in any number of directiois.(emphasis added).Here,

there is no allegation that Madinewthat subsequent ABO testimgpuld exonerate Plaintiff at

24 In arguing thaBrady, rather tharyYoungbloodgoverns the pretrial testing of the
Vitullo kit, Plaintiff relies primarily on a footnote inutige Scheindlin’s opinion iNewton v.
City of New York681 F. Supp. 2d 473, 491 n.131 (S.D.N.Y. 201Re(ton 1), declining to
follow Youngblood TheNewtoncase, however, is inapplicable since it concerned a defendant’s
post-convictioraccess to physical evidence, whereas this 8aaey, andYoungbloodconcern
pretrial access to evidence. In any event,Nlegvton lopinion that Plaintiff relies on was
vacated on reconsideratioBee Newton v. City of New Ypri84 F. Supp. 2d 470, 478
(S.D.N.Y. 2011) (Newton IT) (explaining that the court’s prvious decision was overruled by a
subsequent Second Circuit desisiand holding that “a failure fgrovide [posteonviction access
to DNA], as a result of negligenteit not of any intentional aapes not rise tthe level of a
constitutional violation”).
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the time he conducted his tests and submerged the samples in reagenY.otihgslood
applies.

Youngbloodeaches that in order to prevail lois claims against Masin and the City,
Plaintiff must establish that evidence whichswmtentially exculpatory was destroyed in bad
faith. 1d. Plaintiff cannot make that showingdause the Second Cirglsubsequent to
Plaintiff’'s conviction in the criminal casbeld that the sam&cid phosphatase methodology
utilized by the same defendant did not amount to the destruction of evidencé& andgblood
In Colon v. Kuhlman(a preYoungbloodiecision) the Southern Disttiof New York considered
a similar argument that Detective Masirdidestroyed evidence by “[flollowing standard
procedure in [the] laboratorydnd “ immers[ing] ... [an] entire anal slide [in a differential
stain, making it] impossible to perform furtheraegical tests on the material found on it.” 87
CIV. 2980 (MGC), 1988 WL 61822, at *2, *4-5 (S.D.N.June 3, 1988). The court rejected this
argument holding that “[e]ven Detective Masin could have testthe slides in a different
manner, he cannot be said to have destroyeleee when all he did was to follow the usual
procedure at the New York City Podi Laboratory for testing slideslt. at *5. The court
explained that a criminal defendant does not laawenstitutional right to dictate that the “state
... conduct its investigation in any particular wayperform tests on raw tiain any particular
order.” Id. (citation omitted). On appedhe Second Circuit — applyingpungbloogdwhich was
decided during the pendency oétappeal — expressly affirmed the district court judge’s
reasoning “that conducting thestdor sperm on the slide did not amount to destroying
evidence.” Colon v. Kuhimann865 F.2d 29, 30 (2d Cir. 1988)asin’s conduct in this case
was identical to the conduct challengeimlon Since it is settled law in this Circuit that the

full-immersion of swabs does not constitbied faith destruction of evidence undf@aungblood
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this Court grants summary judgment as to Plfistlaims against Masin and the City for pre-
trial destruction of evidence.
V. State Law Claims

Plaintiff alleges two state law claimsaagst Defendants: (1) malicious prosecution
against various police officers and (2) negligenegligent misrepresentati against the City of
New York in connection with post-conviction loss of evidence.

A. Malicious Prosecution

“The elements of ... malicious proseautiunder 8§ 1983 are ‘substantially the same’ as
the elements under New York lawBoyd 336 F.3d at 75 (citinglygh v. Jacohs961 F.2d 359,
366 (2d Cir. 1992))see also suprat n.7. “Therefore, the analysi§the state and the federal
claims is identical. The pivotal issue ... i thresence, or absence, of probable causél..”
For the same reasons that Defendants areeinio summary judgment on Plaintiff's § 1983
malicious prosecution claim, Defendants’ motionsummary judgment on Plaintiff's state law
malicious prosecution claim is also granted.

B. Negligence

Title 28 U.S.C. § 1367(c)(3) “permits a distrcourt in its discretion, to decline to
exercise supplemental jurisdictiomer state law claims if it haismissed all federal claims.”
Tops Markets, Inc. v. Quality Markets, Int42 F.3d 90, 103 (2d Cir. 1998). “The court must
‘consider and weigh in each case, and at estge of the litigation, the values of judicial
economy, convenience, fairness, and comity in dadecide whether texercise jurisdiction’
over the pendent claim.Raucii v. Town of Rotterdard02 F.2d 1050, 1055 (2d Cir. 1990)
(quotingCarnegie—Mellon University v. Cohil84 U.S. 343, 350 (1988))[I]n the usual case

in which all federal-law claims are eliminateddre trial, the balancef factors ... will point

52



toward declining to exercise jurisdiati over the remaining state-law claim<bhill, 484 U.S.
at 350 n. 7. Given that Plaintiéffederal claims against Defentiahave all been dismissed, the
court declines to exercise jadiction over his state law negdigce claims. Accordingly, these
claims are dismissed without prejudice.
Conclusion

For the reasons set forth above, Defendantgion for summary judgment is granted,
except as to Plaintiff's state law negligencerokgiover which this Court declines to exercise
supplemental jurisdiction. The Clerk of Cois respectfully directed to enter judgment
accordingly and close the case.

SO ORDERED.

S/

SANDRA L. TOWNES
UnitedState<District Judge

Dated: December 31, 2014
Brooklyn, New York
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