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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
PATRICK B. GARMHAUSEN, CHARLES F. : 07-CV-2565(ARR) (LB)
GARMHAUSEN, SUSAN I. GARMHAUSEN, and :

PATRICK S. GARMHAUSEN, by his fatheRATRICK OPINION & ORDER

B. GARMHAUSEN,
Plaintiffs,

-against
ERIC HOLDER, Attorney General of the United States;
FEDERAL BUREAU OF INVESTIGATION SPECIAL
AGENT JAMES MCCARTHY, FORMER ASSISTANT :
UNITED STATES ATTORNEY WAYNE BAKER,
UNITED STATES DEPARTMENT OF JUSTICE and
DEBRAT. CORRIDAN, a/k/aDEBRAT.
GARMHAUSEN,

Defendans.

ROSS, United States District Judge:

Plaintiffs Patrick B.Garmhausen (3armhauseh and his parents, Charles F.
Garmhausen and Susan I. Garmhausen (thaerid@parents”), are tHather and grandparents,
respectivelypf Patrick Sean Garmhausen (“Patrick Seaof)whose behalf they also bring this
action. They allege that Patrick Sean is in the Witness Security Program (thedirpgvith
his motherDebraT. Corridan (‘Corridari), who, they complain, denies thecourt-ordered
custody and visitation rights with respect to Patrick Sean. Plaifurffseer complainthat FBI
Special Agent James McCarthy (“McCarthy”) and former Assistanited State\ttorney
Wayne Baker (“Baker”) are responsible foorridan andPatrick Sean’s placement into the
Programand that they, together with Attorney Gendtat Holder(“Holder”) and the United

States Department of Justice (the “DQd#&)led tocomply withtheauthorizing legislation and
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constitutional due process with respecPadrick Sean’selocation through the Program.
Plaintiffs seekan order compehg Holder,McCarthy, and the DOJ to disclose the whereabouts
of Patrick Seanman order requiring Corridan to comply with state visitation and custody orders,
andmoney damages against McCarthy and Baker

Defendants Holder, McCarthy, and the DOJ (the “Moving Defendants”) now brgg thi
motion to dismiss the complaint for lack of subject matter jurisdictiorf@ni@ilure to state a
claim upon which relief can be granted. For the reasons explained beloagttbe isgranted
in part and denied in part.

I. BACKGROUND

A. L egal Background

1. Historical Background to the Program Statute

Congress first established thetiéssSecurityProgram as part of the Orgaed Crime
Control Act of 1970 (the “1970 Act”), with the purpose of guarantetiiagsafety of government
witnesses who agree to testify against alleged participants in organizedatantivity and
thereby creatingn incentive for persons involved in such activities to become inform&ats.
Pub. L. No. 91-452, 8§ 501-504, 84 Stat. 922, 933-34 (1970). The 1970 Act’s witness security
provisions were terse and vague, however, and it secemte apparetihat more detailed
provisions were needed to address two bissuges: crimes committed by protected persons
following their relocatiorand the failure of protected persons to meet their civil law obligations,
including money judgments and child custody and visitation ord&sH.R. Rep. No. 98-767,
pt. 1, at 11-12 (1984). Between 1970 and 1984, when Congress revised the Brogram’
authorizing legislatiopseveralchild custodyand visitationcases reached the United States

Courts of AppealsThese early casasformedthedrafting of thestatutory provisions at issue in



the present case. Some of these cases, discusseddlstospecifically addressed isstiest
the present casdsoraises.

In Leonhard v. Mitchella fathersoughta writ of mandamus to compel DOJ officials to

disclose the location and identitieshis three childrenwho had been relocated with their
mother for their protection. 473 F.2d 709 (2d Cir. 1973). The Second Circuit held that
sovereign immunity did not bar the suit blosdt mandamusvas unavailable in the absence of a
clear duty. Id. at 712 n.2, 713-14The court explicitly rejected Leonhasdattempt tdocate
such a duty in the Due Process Clause of the Fifth Amendment, notirepgente of a clear
constitutional right to custody or visitation rigtitdd. at 713

In Ruffalo v. Civiletti, theplaintiff mother, who had legal custody of her son at the time

of his relocation, brought suit both against federal officials and against4heisband who had
been relocated with their son. 702 F.2d 710 (8th Cir. 1983). The Eighth Getdihatthe
district court had subject matter jurisdiction to hear the claims despite the dotsowereign
immunity and the domestic relations exception to federal jurisdictohrat 714 n.7, 717-18.
The court concluded that Ruffalo “made out a strong pfaoi entitiement to some form of
equitable relief” andemanded the case for an evidentiary hearing to determine what kind of
relief, if any, would be appropriatdd. at 712.

Finally, in Franz v. United Statea father with visitation rights brought actionon

behalf of himself and his children against the United States, the DOJ, and the\AGemnexal

seeking declaratory and injunctive reliahd money damageglated tahe children’s

! This conclusion was later questéatin light of Santosky v. Kramein which the Supreme Court held that the
“fundamental liberty interest of natural parents in the care, custodynanagement of their child” is protected by
due process. 455 U.S. 745, 753 (1982). See, for exaRndeo v. United States Departmentlastice in which

the Third Circuitreviewed the relevant case law and concluded that the former Attorney Geagrabt entitled to
summary judgment on the issue of qualified immunity for the relocation iotiffla daughter through the Program
without notice to plaintiff. 851 F.2d 938(3d Cir. 1988), overruled on other groundsAmnyerno v. Cloutier 40
F.3d 597, 600 (3d Cir. 1994), abrogated on other groun@zbgens v. Pelletie616 U.S. 299, 31& n.5 (1996).




placement into the Program with their mother and stepfait@f.F.2d 582 (D.C. Cir. 1983).
Finding that plaintiffgpossessed “fundamental liberty interésin one another’s
companionshipthecourt urged the creation of guidelines for the Program that could
accommodate such interests and engaged in a lengthy discussion of how adequategjuidel
would look. Seeid. at 603.

2. The Program Statute

In response to these cases and to other developments, indudieg committed by
protected persons atigeir failures to satisfy civil judgments against th&ongress passdie
Witness Security Reform Act of 1984, which enacted the current code provisions. Pub. L. 98-
473, 8§ 1207-1210, 98 Stat. 1837, 2153-8384) (codifiedas amendedt 18 U.S.C. 8§ 3521-
3528(the “Program Statutg); seeH.R. Rep. No. 98-767, pt., at 13 (“The section relating to
child custody problems is an attempt to respond to the decisions of several courtsidf) appea
(citing Franz 707 F.2d 582)Three sectins of the Prograr8tatuteare particularly relevant to
this case, and the court therefore deserbem in detail.

a. General Provisions

Section 352Establishes the basic parameters of the Proggarpowering the Attorney
General to take the steps mssary tgrovide for the relocation and other protection of witeess
andpotential witnesssif he determines thdhey arein danger. 8§ 3521(a)(1). The Attorney
General may also provide for the protectadrsuch a withess’'snmediate family membeti$
they mayalso be endangered on account of the participation of the witneggdicial
proceeding.ld. The decision to provide protection is discretionary, however, and “[tjhe United
States and its officers and employees shall not be subject tovdrialgility on account of any

decision to provide or not to provide protection under this chapte3328§(a)(3).



Before providing protection to any person under the Program Statute, the Attorney
General shall, to the extent practicaloletaininformation relating to the suitability of the penso
for protection, 83521(c), and enter into a memorandum of understanding with that person,
§ 3521(d). The memorandum of understanding must include the agreement of thenerson,
alia, to comply with legal obligations and civil judgments against that person, to designate
another person to act as agent for the servipeamfess, and to make a sworn statement of all
outstanding legal obligations, including obligations concerning child custody andiasita
§ 3521(d)(2).

For substantial breach of the memorandum of understanding or for providing false
information concerning the memorandum or the circumstances pursuant to whichgrotesti
provided, including information with respect to child custody and visitation, the Attorney
General may terminate protectio8.3521(f). fichtermination is nosubject to judicial review.
Id.

The Attorney Generahay also “disclose or refuse to disclose the identity or location of
the person relocated or protedt or any other matter concerning the person or the program”
after weighing enumerated factors including the danger that disclosure woul plosgerson
and the benefithatit would afford the person seeking the disclosure. 8§ 3521(b)(1)(G). He shall,
however, disclose such information to law enforcement officials if the prdtpetson is under
investigation for a crime of violence or any offense punishable by more thanama peison.
Id. No one to whom the Attorney General discloses sudnmation may redisclose it without
his authorization. Unauthorized disclosure is punishable by a fine of $5,000 or five years

imprisonment, or both. 8§ 3521(b)(3).



b. Civil Judgments Provisions

Section 3523 providess mechanism fdnolding a protected person to account for his or
her civil law obligations.If a protected person is made a defendant in a civil action, the Attorney
General “shalmake reasonable efforts to serve a copy of the process upon the person protected
atthe person's last known@ess. . . [and] shallnotify the plaintiff in the action whether such
process has been served.'3523(a). If a judgment is entered against the protected person, the
Attorney Generashall determine whether the person has made reasonabte &ftmmply with
the judgmentandtake appropriate steps to urge the per® comply witht. Id. If the Attorney
General determines that the protected person has not made reasonable effoqé/tdeamay
disclose the identity and location of that person to the judgment creditor, upon the express
condition that further disclosure by thelgment creditomay be made onlip the extent that it
is essential tdnis efforts to recover under the judgmeld. “Any such disclosure or
nondisclosure by the Attoey General shall not subject the United States and its officers or
employees to any civil liability. 1d.

Should the Attorney General decide, in his discretion, not to disclose thieyidert
location of the protected persdhe judgment creditor mpdring an action against the protected
person in the United Statessbict Courtfor the districtin which the judgmentreditor resides.

8§ 3523(b)(1). “The Attorney General shall appear in the action and shall affirmyotiae
statements in the corlgnt that the person against whom the judgment is allegedly held is
provided protection under this chapter and that the petitioner requested the Attensesl®
disclose the identity and location of the protected person for the purpose of enfagcing t
judgment! 8§ 3523(b)(2). If the court determines that the petitioner hmiddid judgment and

the Attorney General has declined to disclose the identity and location of thequgtelgment



debtor, then “the court shall appoint a guardian to atedtralf of the pétioner to enforce the
judgment.” 8§ 3523(b)(3)Then the Attorney General “shall disclose to the guardian the current
identity and location of the protected person,” and the guardian has the duty te éméorc
judgment. 8§ 3523(b)(34). The guardian may not disclose the identity or location of the
protected person other than to a court in order to enforce the judgment. § 3523(b)(4).

C. Child Custody and Visitation Provisions

Section 3524 addresses custody and visitation arrangemigmtespecto children
provided protection through the Prografit.he Attorney General may not relocate any child in
connection with protection provided to a person under this chapter if it appears that a person
other than that protected person has legal custody of that'cBiRb24(a). Before providing
protection to a child and custotarent, the Attorney General shall obtain and examine a copy
of any court order of custody or visitation for the pugosassuring that compliance with the
order can be achieve® 3524(b). If compliance with a visitation order cannot be achieved, the
Attorney General may provide protection only if the parent being reldcaitiates legal action
to modify the existig court ordeandagreeain writing to abide by any resultingpurt orders.

Id.

Next, under subsection (c)iHe Attorney General shall, as soon as practicable after the
person and child are so relocated, nétihe nonprotectedoarent, to whom the pirected parent
has obligations with respect to child custody or visitatibat the child has been relocated
through the Program. 8§ 3524(c)THe notification shall also include statements that the rights of
the parent not so relocated to visitation or custody, or both, under the court order shall not be
infringed by the relocation of the child and the Department of Justice résiipn&ith respect

thereto.” Id. TheDOJwill pay all reasonable costs of transportation and secianityisitation



at a secure locatiomip to thirty days or twelve times a yedd. Additional visitation may be
provided forat the discretion of the Attorney Generddl.

Subsectiongd), (e), and (fof Section 3524reate severalghts of action ina federal
districtcourt. Under Section 35@#)(1), any party to a court order regarding child custody or
visitation may bring an action to modify that order. Under Section(8%&}, a norprotected
parent may bring an action agaiagprotected parent for violation Ryat protected pareof a
court order with respect to child custody or visitation. Then,

[i]f the court finds that such a violation has occurred, the court may hold in

contempt the protected perso@nce held in contempt, the protected person shall

have a maximum of sixty days, in the discretion of the Attorney General, to
comply with the court order.If the protected person fails to comply with the

order within the time specified by the Attorney General, the Attorney Genera

shall disclose the new idéty and address of the protected person to the other

parent and terminate any financial assistance to the protected person unless
otherwise directed by the court.
§ 3524(d)(5). “The United States shall be required by the court to pay litigation colkidirng
reasonable attorney&es, incurred by a parent who prevails in enforcing a custody or visitation
order; but shall retain the right to recover such costs from the protected pe§8524(d)(6).

Under Section 3524(e)(1), if the Attorney Geheéletermines that the implementation of
a court order with respect to child custody or visitation is made “substantialhgite” by the
child’s relocation through the program, he may bring an action to modify that court order on
behalf of the protecteplarent. Upon clear and convincing evidence that implementation would
be substantially impossible, “the court may modify the court order but shall, subject
appropriate security considerations, provide an alternative as substawjigdgient to the
original rights of the nonrelocating parent as feasible under the circumstag8cgs24(e)(1).

Section 3524(f) mvides fora right ofaction wherea protected parent owes child custody

or visitation obligations that are not imposed by a court ordesudh a case, either parent may



bring an action for an order of custody or visitation. 8§ 3524(f).

The United States is obligated to pay the cost of any action brought under Sulssecti
(d), (e), and (f) of Section 35246ee8 3524(h)(1).
B. Allegationsin the Complaint and Facts of Public Record

Patrick Sean wasornto CorridanandGarmhausewon October 17, 1997. Compl. Y 6.
On March 4, 2002he parentsvere divorced by a decree of the New York Supreme Court,
Suffolk County, which awarded custody of Patrick Seaidaidanand granted certain
visitation rightsto Garmhausenlid. § 12, ExXA. Later that year, Garmhausbrought a motion
seeking custody of Patrick Sean, which motion was denied on July 29, 2003. Def. SeBled EX.
at 552 In June 2003, while the motion was pending, the Supreme Court temporarily restricted
Garmhauses visitation rights in light of a reporteSlecret Servicevestigation into his
activities. Def. Sealed ExE., E. Observing that no testimony or other evidence was produced
to substantiate the nature of the Secret Service investigatiddeth& ork Supreme Court
granted Garmhaus&motion to terminate supervised visitationly 29, 2003the same day
that itdenied his custodypplication Def. Sealed ExB at 62. The coudtatedthat “everything
reverts back to the original orders that are in this case or the Judgment of Roceeng
custody, visitation,’and other mattersid.

In or about September 20@3armhausemook his son out of New York without
communicating their whereabouts to Corridan. Compl. { 15. Garmhausen was subsequently
arrested in Florida and prosecuted in the Eastern District of New York by, Bade an

Assistant United States Attorneid. 1 16. On February 6, 200@armhausepleadedjuilty to

2 pursuant to the May 6, 201éder of Magistrate Judge Blooamd in light of plaintiffs’ concern about the
“sensitive” nature of certain state court recottle Moving Defendants submittétkir exhibits under seal and “for
parties’ eyes onlybn June 24, 2010The sealed exhibitsfared to in this pinion are orders, includingral

orders, of the New York State courts.



international parental kidnapping, in violation of 18 U.S.C. 8§ 1204. On June 14, 20@s he
sentenced to fifteen months in prison and one year of supervised ré&egdadgment, No. 03-
CR-1175 (E.D.N.Y. June 14, 2004) (Spatt, J.). The supervised release terms included that
Garmhausemwas to communicate with his son only in writing; visitation was made subject to the
order of the Suffolk County Family Court and Supreme Caddit.

Upon his release from federal custo@grmhausewas charged by New York State with
custodial interference in the first degree, to which he pleaded guilty. Compl. 2] ZDA
November 17, 2004, he was sentenced to time served; on that same date the County Court of
Suffolk County issued a five-year order of protection against him (expiring November 17, 2009).
Seeid. 1 22, ExB. This order served to extend a previous, temporary order of protection issued
on February 25, 2004 by the same co@eeDef. Sealed ExH. Both orderslirected him to
“stay away” from Corridan and Patrick Sean and contained the following lg@gtegoroduced
verbatim below:

Specify other conditions defendant must observe: SUBJECT TO ANY FAMILY

COURT AND/OR SUPREME COURT ORDER OF CUSTODY OR

VISITATION. DEFENDANT SHALL BE PERMITTED TO COMMUNICATE

WITH PATRICK S. GARMHAUSENBY MAIL.”
Id.; Compl., ExB.

On June 25, 2004, whigarmhausemwasin federal custody, the Family Court of Suffolk
County granted the Grandparents agadn rights with respedb Patrick Sean. Compl. 27,
Ex. C. Under the terms of the order, thea@dparents were &nsure that Patrick Sean had no
contact of ankind with Garmhausenld. Ex. C.

Plaintiffs allegethat also whileGarmhausewas incarceratedyicCarthy andBaker

arranged foCorridanand Patrick Sean to belocatedhroughthe Program Compl. § 18.

Plaintiffs allege thaBaker and the Moving Defendants failed to produce or aeithdreckless

10



indifferenceor in bad faith in producing a sworn statement fl@anridanconcerning her
visitationrelatedobligations. Id. 25. Plaintiffs also allege th&orridanfalsely represented to

the Attorney General in thequired memorandum of understanding that she would comply with
her legal obligationsincluding visitation ordersld. 1 28;see§ 3521(d)(1). Further l@intiffs
accuse McCarthy of arranging for new charges to be brought against Gaamhdtisrida,
discouraging the Suffolk County sheriff's office from enforcingarant forCorridan’s arrest
based on the Grandparents’ visitation order, and arranging for a 2005 custodyaondiefr

Family Court to be vacated. Comfif] 29-35. Finally, plaintiffs allege thaGarmhausen

received no notice of Patrick Sean’s papttion in the Program in violatioof the Program

Statute Id. T 24;see§ 3524(c).

Plaintiffs commencedhe current action on April 27, 2007. While this action was
pending, on December 12, 20@¥armhausefiled a petition in the Family Court of Queens
Countyfor sole custody oPatrick SeanCorridanfailed to appearmand the petitionvas granted
in her absencen May 22, 2008. Compf136-37,Ex.D.

[I. STANDARD OF REVIEW

The Moving Defendants seek dismissal of the complaint pursuant to Rules 12(b)(1) and
12(b)(6) of the Federal Rules of Civil Procedurelémk of subject matter jurisdiction and failure
to state a claim upon which relief can be grantedpectively

Under Rule 12(b)(1), the court staccept as true all material factual allegations in the
complaint, but will not draw inferences favorable to the party asserting jurdsdidtS. ex rel.

N.S. v. Attica Cent. Schs386 F.3d 107, 110 (2d Cir. 2004); Shipping Fin. Servs. Corp. v.

Drakos, 140 F.3d 129, 131 (2d Cir. 1998). As the party seeking to invoke the jurisdiction of the

court, plaintiffs bear the burden of demonstrating that subject matter juosdgproper based

11



on facts existing at the time the complaint was fil8delsav. City Univ. of New York, 76 F.3d

37,40 (2d Cir. 1996). For the purposes of a Rule 12(b)(1) motion to dismiss for lack of subject
matter jurisliction, the court may consider affidavits and other materials beyond the pkeading

Seel.S. ex rel. N.$386 F.3d at 110; Robinson v. Gov't of Malayst&9 F.3d 133, 14014&

n.6 (2d Cir. 2001).
Under Rule 12(b)(6), theourt must accept all factual allegations in the complaint as true

andmust alsalraw all reasonable inferences in favor of the plaintiff. Erickson v. Paséis

U.S. 89, 94 (2007) (per curiam); Freedom Holdings, Inc. v. SpB&& F.3d 149, 151 (2d Cir.

2004). The complaint's allegations, however, “must be enough to raise @ regjief above the

speculative level."Bell Atlantic Cop. v. Twombly 550 U.S. 544, 555 (2007Dnly a

“plausible claim for relief survives a motion to dismisg&dFaro v.New York Cardiothoracic

Group, PLLC 570 F.3d 471, 476 (2d Cir. 2009). Thus courts are “not bound to accept as true a
legal conclusion@uched as a factual allegation,” and “[tjhreadbare recitals of the elements of a

cause of action, supported by mere conclusory statements, do not suffice.” Ashicod

129 S.Ct. 1937, 19490 (2009) ¢itation andnternal quotation marks omitted).
On a Rulel2(b)(6) motion to dismiskor failure to state a claim upon which relief can be
granted the courimay considethosedocuments submitted by the parties that are matters of

public record or are deemed included in the compl&eePani v. Empe Blue Cross Blue

Shield 152 F.3d 67, 75 (2d Cir. 1998); Sira v. Art@80 F.3d 57, 67 (2d Cir. 2004As a
supplement to the New York State court orders attached to the complaint, the Moving
Defendants have submittedsealed exhibitstherrelatedorders ofthis court and ofhe New
York Supreme Court and Family Couffhese orders aproperly before the court on this

motion. “[A court] may also look to public recordsdeh as the st court's divorce

12



decree . .—in deciding a motion to dismigsTaylor v. Vermont Dept. of Educ313 F.3d 768,

776 (2d Cir. 2002)see als®Blue Tree Hotels Inv. (Canada), Ltd. v. Starwood Hotels & Resorts

Worldwide, Inc, 369 F.3d 212, 217 (2d Cir. 2004) (complaints filed in state court appropriately

considered on a Rule 12(b)(6) motioMhe court takesaotice of these orders and filings “not
for the truth of the matters asserted in the other litigation, but rather to establfabttbf such

litigation and related filings.’Kramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir. 1991);

Pelosi v. Spotab07 F. Supp. 2d 366, 371 (E.D.N.Y. 2009).
[11. DISCUSSION
A. Sovereign Immunity
The Moving Defendants argtigat the court lacks subject matter jurisdiction to hear this
case because the United Stdtas not waived its sovereign immunitgm suitwith respect to
this action® It is well settled that[fJhe United States as sovereigmjmmune from suit save as
it consents to be sued . . . and the terms of its consent to be sued in any couthelebuets

jurisdiction to entertain the suitUnited States v. Mitcheld45 U.S. 535, 538 (1980) (quoting

United States v. Sherwop812 U.S. 484, 586 (1941)). The shield of sovereign immuafsty

protectsUnited Statesgencies and officers actingtheir official capacities FDIC v. Meyer

510 U.S. 471, 475 (1994); Dotson v. Grie388 F.3d 156, 177 (2d Cir. 200%A. waiver of

sovereign immunity is therefore a jurisdictional prerequisite tcagpaiinst the United States and
its agencies andficers. Such a waiver, it has been said, “cannot be implied but must be

unequivocally expressedDoe v. Civiletti 635 F.2d 88, 93 (2d Cir. 198@®jitation and internal

% The court is troubled that counsel for the Moving Defendants has chossy ém blanket jurisdictional defenses
and ad hominem attacks rather than squareétiessthe Program Statutefsrovisionsfor judicial enforcement and
modification of child custody and visitation ordeGounsel’s disregard of the cases, identified in conference by
Magistrate Judge Bloom, which hold that sovereign immunity and the tiemedations exception to federal
jurisdiction do not apply to similar actions, is particularly distressBee e.9, Ruffalo, 702 F.2dat714 n.7, 717

18.

13



guotation marks omittedylismissing for lack of subject matter jurisdiction an@actseeking
specific performance of an agreement to provide protection through the Progtamaiich
waiver appears in the Program Statute, which, indeed, exémegtmited States and its officers
and employees from civil liability on account of any decision to provide or not to provide
protection aneéxempts fromudicial review of any decision by the Attorney General to
terminate protection. 8521(a)(3), (f).

The Supreme Court hasoweveryecognizedertain exceptions to sovereign immunity.
In paticular, sovereign immunity will not shield the action of an officer of the sayexehen
that action isot within the officer’s statutory powers or, if within those powers, only if the
powers, or their exercise in the particular case, are constituyimoad. Dotson 398 F.3dat
177. In other words, if an “officer is not doing the business which the sovereign hasexeghow
him to do or he is doing it in a way which the sovereign has forbidden[hlis actions areltra

vires his authority and #refore may be made the object of specific reliégtson v. Domestic

& Foreign Commerce Corp337 U.S. 682, 689 (194%¢ee als®ugan v. Rank372 U.S. 609,
621-22 (1963). Sovereign immunity is therefore no baldaims for prospective relief the¢ek
to compel governmental defendants to conform theiriaffeonduct to a legal mandate.

Dotson 398 F.3d at 178 (citing Edelman v. Jordéah5 U.S. 651, 668 (1974)). Even in such a

casearetrospective award ohoney damages may not be sought ftamsovereignthough it
may be sought from officers their individual capacitiesf they are alleged to have violatad
plaintiff’'s constitutional rightssubject to the defense of qualified immuni§eeid.; Liffiton v.

Keuker, 850 F.2d 73, 78 (2d Cir. 1988) (citing Bivens v. Six Unknown Named Agents of the

Federal Bureau of Narcotic403 U.S. 388 (1971

Plaintiffs’ claims for mandamumayfall within this exception.Although the mandamus

14



statute, 8 U.S.C. § 1361, is not itself a waiver of sovereign immuftigy,a plaintiff seeks a
writ of mandamus to force a public official to perform a duty imposed upon him in his lofficia

capacity. .. no separate waiver of sovereign immunity is need®¥dashington Legal Found. v.

United States Sentengr€omm’n 89 F.3d 897, 901 (D.C. Cir. 1996). No waiver is needed

becaue a public official’s failure to perform his duties is not a sovereign act; itastaagainst
the sovereign. Whether the exception applies turns tirsteforepn the existence of the duty,
and the application of sovereign immunity merges with the merits of the petitiorafotamus.
Seeid. at 901-02.

Doe v. Civiletti cited bythe Moving Defendants, does not compel a different result. In

that case, the $end Circuit held, on sovereign immunity grounds, that the district court lacked
jurisdiction to hear alaintiff's claimsregardingfederal defendantslleged breach of an
agreement to provide protection and subsistence benefits to her and her family theoug
Program.See635 F.2dat 93. Observing thahe mandamus statuts not a waiver ogovereign
immunity, the court found that it could not sustain jurisdiction over the ddsat 94. The

court wrote, “Congress never intended § 1361 to lepnéted so as to allow the extraordinary
writ of mandamus to be converted into a device for obtaining piece-meal solution oteaitra
disputes tavhich the United States is a partyd. (citationand internal quotatiomarks
omitted). Do€'s holdingis now codified by the Program Statute, which exempts from judicial
review decisions by the Attorney General to terminate protecee8 3521(f); United States

v. Gigante 187 F.3d 261, 262 (2d Cir. 1999) (district court lacked jurisdi¢cbaeview
termination of a Program participgmirsuant to 8521(f)). Doe should nt be read more
broadly than the statutet i$ clear that mandamus remains available to compel an officer t

perform a clear duty that has not beemovedrom judicialreview, even absent a waiver of

15



sovereign immunity.SeeDotson 398 F.3d at 177-78 & n.16ee alsdeonhardv. Mitchell, 473

F.2d at 712 n.2 (sovereign immunity no bar to mandamus action seeking to compel federal
officials to disclose the location of p&iner’s children in the ProgramRuffalo, 702 F.2d at

714 n.7 (sovereign immunity no bar to suit for injunctive relief seeking the whereabouts of her
son in the Program)Nor is the Program Statute’s exclusion of civil liability for discretionary
decisons to provide or not to provide protection a bar to mandamus jurisdiction over an action to
compel the performance of a mandatory di@ee8 3521(c).

Plaintiffs’ Bivensclaims are not barred ltlge doctrine sovereign immunity because they

are broughagainstMcCarthy and Baker in their individual capaciti€Sourts havalso

entertainedivensclaims in similar cases before. $Sed, Priscq 851 F.2d 93Ruffalo, 702

F.2d 710.
B. Mandamus
Jurisdiction under the mandamus statute is limitegictoons seeking to compel the

performance of a nondiscretionary dotyed to the plaintiff 28 U.S.C. § 1361; Duamutef v.

I.N.S., 386 F.3d 172, 180 (2d Cir. 2004Xkiting Heckler v. Ringer466 U.S. 602, 616 (1984)

In order to invoke mandamus relipktitioner must show that three elements coeX($):a clear
right in the plaintiff to the relief sought; (2) a plainly defined and peremplaty on the part of
the defendant to do the act in questiord é) no other adequate remedy is available.”

Anderson v. Bowen881 F.2d 1, 5 (2d Cir. 1989) (citation and internal gtioh marks omitted)

seeMcHugh v. Rubin220 F.3d 53, 57 (2d Cir. 2000).

Plaintiffs identify in the ProgramStatutethreeduties of Attorney General thttey allege:
are subject to mandamuBirst, they cite the requirement thidle Attorney General enter into a

memorandum of understanding with the person to be protected, which includes that person’s
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agreement to designate an agent for service of process and ty edath@ny civil judgments

and child custody and visitation obligations. 8§ 3521(d)(1). Second, they address the requirement
thatthe Attorney General provide notification to a nmotectedparent of his or her child’'s
relocation through the Program as soon as is practicable following such oelodhti

8 3524(c). Third, they invoke the provision that, if in an action by the nonparticipating parent to
enforce parental rights to custodywisitation the federal district court holds the protected parent
in contempt, and the protected parent still refuses to honor such obligatian®aximum of

sixty daystheAttorney General shall disclose the new identity and location of the protected
person to the nonparticipating pareid. 8 3524(d)(5). For the reasons discussed below, the
courtdetermineghat it has jurisdiction over Garmhausen'’s claims against the Attorney General
under Section 3524. Because plaintiffs have failed to identify any duties owed to the
Grandparents or owed by the other defendants, those claims are dismissed pursdant to R
12(b)(1) of the Federal Rules of Civil Procedure.

1. Obligations Related to the Memorandum of Understanding

Plaintiffs’ first proposediuty, and the only duty allegedly owed to the Grandparents,
cannot suppontnandamugurisdictionbecause it creates mights in plaintiffs. Section 3521 of
the Program Statute directs the Attorney Generahter into a memorandum of understanding
with the person to be protected before protection is provided or, in the case of an emergency
shortly thereafter. 8521(d)(1), (). Some of the provisions of the memorandum of
understanding are evidently designed to allow the Attorney General toaafege rights of
third parties. For example, the memorandum shall include the agreement of thegbeson t
protectedo make a sworn statement of all outstanding legal obligations, including obligations

concerning child custody and visitation. 8§ 3521(d)(1)(Ggvetheless, the memorandoim
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understanding creates no rights in anyone except perhaps the Attorneyl,Géreraay

terminate the protectioof a person whom he finds to be in breach. 8 3521(f) (providing also
that such termination shall not bebjectto judicial review). It creates no enforceable rights in
the protected persoseeGigante 187 F.3d at 262, and it certainly creates no rights in plaintiffs.

2. Obligations Related to Parental Notification

Plaintiffs’ second proposed duiglleged by Gamhausen aloneansupport mandamus
jurisdiction The Progran$tatuteprovides, in part:

With respect to any person provided protection under this chapter (1) who is the

parent of a child who is relocated in connection with such protection and (2) who

has obligations to another parent of that child with respect to custody or visitation

of that child under a State court order, the Attorney General shall, as soon as

practicable after the person and child are so relocated, notify in writing the child’

parent who is not so relocated that the child has been provided protection under

this chapter.
Id. 8 3524(c). Itis undisputed th@armhausemneceived no notification d€orridanand Patrick
Sean’s relocatiothrough the Program, which he alleges took place more than five years ago.
The Moving Defendants argue that no notification would have been necessary at theliene of
alleged relocation becauS®rridanwas not at that time a parent “who has obligation tohemot
parent. .. with respect to custody or visitation. under a State court order.” This is so, they
argue, because Garmhauseas subject to orders of protection from February 25, 2004, to
November 17, 2009, which directhdn to “stay away” fronPdrick Sean and limited their
communication to mail only.

With respect to this claim f@rospective, mandamus relief, the court is not called upon
to decide whethdhe suspension @orridan’sobligations also suspended the Attorney’s

General’s duty tanotify Garmhausenf herrelocationwith Patrick SeanRathe, the court must

consider only whether the Attorney General now has a duty to notify Garmhausen whether
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Corridan and Patrick Sean are participating in the Program. The court finds hiagsheh a

duty. Whatever was the effect bktorders of protection, they expired over one year &pe.
Moving Defendants offer no reason to believe that notification would be impossible. Rather
argue that, even now, notification would not be neegdsecause the orderging proscription

on visitation “would have nullified the ‘child custody arrangements’ notification gongsof

the Program statute.” Def. Reply Br. at 5. The Moving Defendants cite no autbothis
surprising proposition, and the court is not persuaded by it. The court finds that, if Canddan a
Patrick Sean are participating in the Program, Holder has a plainly dahdgeeremptory duty

to provide Garmhausen with the notification required by Section 3524(c).

3. Obligations Related tBnforcement by Disclosure

Plaintiffs’ third proposed dutynay also havenerit. The Program Statute provides a
disclosure remedy for the wilful violation of chidsitation rights by a protected parent:

With respect @ any person provided protection under this chapter who is the
parent of a child who is relocated in connection with such protection, the parent
not relocated in connection with such protection may bring an action, in the
District Court for the District o€olumbia or in the district court for the district in
which that parent resides, for violation by that protected person of a court orde
with respect to custody or visitation of that child. If the court finds that such a
violation has occurred, the coumay hold in contempt the protected person.
Once held in contempt, the protected person shall have a maximum of sixty days,
in the discretion of the Attorney General, to comply with the court order. If the
protected person fails to comply with the oreéthin the time specified by the
Attorney General, the Attorney General shall disclose the new idesmity
address of the protected person to the other parent and terminate any financial
assistance to the protected person unless otherwise directed by the court.

8 3524(dj5). Garmhausen brings this action against Corridan under Section 3524(d)(5) to
enforce his alleged rights to visitation and custody of Patrick Sean pursuantrgoafrithe New
York State courts. Should Garmhausen establish the validity of those orders antidhe fac

Corridan’s violation, the court may hold Corridan in contempt. Should she fail to comply within
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a timeperiod not to exceed sixty days, the Attorney General would have the clear, peyempt
duty of disclosing Corridan’s new identity and address to Garmhausen. In llghtaaintingent
duty, the court has subject matter jurisdiction also over this claim against theeitt@eneral.
4. Summary

Garmhausen has adequately alleged two claims for mandamus against ARenees|
Holder to fulfill his clear duties under Sections 3524(c) and 3524(d)(5) of the Progaute St
The Grandparentsave failed to identify any dutywedto themby any federal official, and their
claims for mandamuaretherefore dismissed for lack of subject matter jurisdiction pursuant to
Rule 12(b)(1) of the Federal Rules of Civil ProceduBecause a plaintiff has alleged anyutly
owed by the DOJ or McCarththe mandamus claims against these defendants are likewise
dismissedor lack of subjectatter jurisdiction
C. Claims Against Corridan

Plaintiffs seek tacompel Corridan to comply with three orders of the New York State
courts: (1) the 2002 divorce decree of the Suffolk County Supreme Court, which awarded
visitation rights to Garmhausen;) (bhe 2004 order of the Suffolk County Family Court, which
awarded visitation rights to the Grandparents; and (3) the 2008 order of the Queens Count
Family Court, which awarded Garmhausen sole custody of Patrick Sean. The Moving
Defendants argue thtte court lacks personal jurisdiction over Corridan because she has not
been served with the complaint and that it lacks subject matter jurisdiction ovecless
under the “domestic relations” exception to federal jurisdiction. Def. Br. at 1 nn.1, 3.

1. Personal Jrisdiction

The Moving Defendants’ argument that Corridan has not been semwediiless If the

Attorney General is providing Corridan protection through the Program, thenst is hi
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responsibility to undertake service. Section 3523 of the Program Statute providesointéxé
of civil actions, “The Attorney General shall make reasonable efforts te aaropy of the
process upon the person protected at the person’s last known address. . . . [and] shak notify t
plaintiff in the actionwhether such process has been serve®@523(a). Section 3524, on child
custody arrangements, lacks this explicit provision for service through théyt General, but
it requires him to notify the non-protected parent of the child’s relocationfahd BOJ’s
responsibility to enable the exercise of court ordered custody and visitahts r§3524(c).
Moreover, the elaborate statutory scheme of Section 3524 provides causes of actierain fed
court for protected parents, npmetected parentsnd the Attorney General, upon whom it also
imposes mandatory enforcement obligations. This section cannot be read othemwise tha
require the Attorney General to attempt service.

Indeed, the Program Statute is drafted to give the Attorney Generdidesetion with
respect to child custody arrangements than he has with respect to civil judgiedés Section
3523, the Attorney General has discretion to determine whether or not a protectedhasson
made reasonable efforts to comply with [al¢ixidgment.” §83523(a). If the Attorney General
determines that the protected person has made such efforts, the judgment credibdiunher

recourse._Se@onzalezVera v. Townley595 F.3d 379, 383 (D.C. Cir. 2010). If the Attorney

General deterimes that the protected person has not made such efforts, he has further discretion
to determine whether or not to disclose the location and identity of that person to thenudgm
creditor. § 3523(a). If the Attorney General decides not to discloseefiying information,

then the creditor is given a rigbt action in federal court, but in no case can the court compel

the Attorney General to disclose that informatiorB8583(b). Mandatory disclosure is made

only to a court-appointed guardian wisdhen charged with vindicating the plaintiff's rightsl.
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Under Section 3524(d)(5), by contrast, the Attorney General is given natidisc¢ce
determine whether or not the protected parent is complying with child custodys@&ation
obligations. Rather the district court makes that determination. If the court finds that a wiolatio
has occurred and holds the protected parent in contemptfahiexg, compliance within a time
period not to exceed sixty days, the Attorney General must disclopeotkeeted parent’s
location and identity to the complaining, non-protected parent. 8§ 3524(d)(5). Even if the
Attorney General determines that, as a result of relocation and protecti@iiacm® with a
child custody or visitation order would be “substantially impossible,” he does not Isavetidin
to ignore it. Rather he may bring an action in the district court to modify the order.
§3524(e)(1).

Thus, the general scheme of the Program Statute demonstrates the cleariooagress
intent that childcustody and visitation disputes involving a protected padsitould be
removed from the sole discretion of the Attorney General and brought within tltegtiois of
the district court. The court therefore interprets the general obligationsathpndhe Attorney
General in Section 3524(c) to include an obligation that he make reasonable effere @ s
protectedparent with a complaint brought against that parent pursuant to Section 3524.

2. Subject Matter Jurisdiction

Garmhausen’slaims do not fall within the domestic relations exception to federal
jurisdiction because the Program Statute expressly provides plaintiffawause of action in
federal court to enforce custody and visitation rights with respect to child whe#&easelocated
through the Progrant{[T]he parent not relocated. . may bring an action, . in the district
court for the district in which that parent resides, for violation by that protectsdnpef a court

order with respect to custody visitation of that child.” § 3524(d)(5). Even before the
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enactmenbf this section in 1984, the Eighth Circuit recognized that the domestic relations
exception is no bar to a suit against a protected parent seeking the return dixdohiad been
relocated wih that parent through the PrograRuffalo, 702 F.2d at 7178 (reversg the
district court’s holding that the domestic relations exception deprived it ofigtisg. The
court therefore has subject matter jurisdiction dvarmhausen’slaims againsCorridan.

The Grandparents, however, have failed to identify an adequate statutsripb#seir
claims against Corridan. As they concede, they are not “parents” and therefuweuse
Section 3524 to assert their claims against Corridan. PIl. Opp. at 8. They suggasitivagte
they should be able to bring an action under Section 3523 for the civil enforcement of their 2004
order of visitation from the Suffolk County Family Court. But Section 3523 does not apply to
child visitation rights. “Gearal language of a statutory provision, although broad enough to
include it, will not be held to apply to a matter specifically dealt with in another ptre sime

enactment.”D. Ginsberg & Sonsinc.v. Popkin 285 U.S. 204, 208 (1932). Section 3524(d)(5)

specifically deals with suits against protected persons for the enforcehudild visitation
rights. If this section does not provide the Grandparents with a right of action, dlgeyotrfind
such a right in the more general provisions applicable to civil judgments. MoreotienSec
3523 evidently does not countenance enforcement of a visitation order. Its enforcement
machinery, through the use of a court-appointed guardian, is uniquely suited to the egrfbrcem
of money judgmentsSee8 3523(b). The Grandparents’ claims against Corndast therefore
be dsmissed.
D. Money Damages

Plaintiffs seelkan award of money dameg against defendants McCarthy and Baééer

violation of their constitutional rights under the Due Process Claube ¢iifth Amendment.
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Plaintiffs accuse both McCarthy and Baker of placd@ayridanand Patrick Sean into the
Program without complying ith the authorizing legislationCompl. {1 1, 18Specifically
plaintiffs allege that “[d]efendants failed to procareworn statemewtf [Corridan] of her
outstanding child visitation obligations, and/or, acting in bad faith deliberatelyttoreckless
indifference accepted the false agreemenCaoftiidar] to comply with her legal obligations
concerning visitationin violation of the Program Statut€ompl. § 25.Plaintiffs base these
allegations on two components of the required memorandum of understhatiusgn the
Attorney General and the protecteztgon: “the agreement of the person to comply with legal
obligations and civil judgments against that person,” 8 3521(d)(1)(D), and “the agrexient
person to make a sworn statement of all outstanding legal obligations, including obéigati
concernirg child custody and visitation,” 8 3521(d)(1)(G). Compl. { @armhausealso
complains that he was not notified of his son’s relocation through the Program, irowioiati
83524(c). Compl. 1 24.

Damages claims against federal officials, sued i thdividual capacitiesare

cognizable under Bivens v. Six Unknown Named Agents of the FeBilemaau of Narcotigan

which the Supreme Court recognized a cause of action for money damages agaaist feder
officials who had allegedly violatea plaintiff's Fourth Amendment rightsSee403 U.Sat 396-
97; Dotson 398 F.3dat 165-66. The Bivensremedy hasubsequently beeecognized for

violations of the Due Process ClauseeDavis v. Passmad42 U.S. 228, 244-49 (1979);

Dotson 398 F.3d at 166Indeed, courts have recognized a damages action against federal
officials, sued in their individual capacities, tbe enroliment of children into the Program
without notice to one of their parentSeeRuffalo, 702 F.2d at 714 n.Priscq 851 F.2d at 96-

98. Neverthelesshe court findghat plaintiffs’ Bivensclaimsmust be dismissed pursuant to
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Rule 12(b)(6) of the Federal Rules of Civil Procedordailure to state a claimpon which

relief can be grantedThe claims against Baker must also endssed pursuant to Rule 12(b)(2)
for lack of personal jurisdiction because, according to the record, he has no¢hveenvath the
complaint.

1. Enrollment in the Program

Insofar as plaintiffallegethatMcCarthy and Baker asubject to liability for their
alleged decision to enrdlorridanand Patrick Sean in the Prograime Program Statute
expressly precludes liability for such decisiofifhe United States and its officers and
employees shall not be subject to any diaibility on account of any decision to provide or not
to provide protection under this chapter.” 8§ 3528)a)(

Nor can McCarthy and Bakeée subject to liability for their alleged failure poocure or
recklessness in procuring a sworn statement fromd2orof her outstanaig child visitation
obligations and her agreement to comply with them as part of the memorandum of undegystandin
required by Section 3521(d) of the Program Statute. Adready explained in the court’s
discussion of mandamus jurisdictiaghis memorandum of understanding creates no rights in
anyone, save perhaps the Attorney GendBaktause thenemorandum of understanding is not
enforceable by plaintiffs, defendants’ allegaconduct in procuring cannot support a cause
of action.

2. Notification

If Garmhauseseeks to hol#icCarthy and Bakeaccountable for the Attorney General’s
failure notify him of Patrick Sean’s relocaticas required by Section 3524(c), theg entitled to
qualified immunity. “At the motion to dismes stage of a civil damages action, a defendant is

entitled to the shield of qualified immunity if the allegations of the complaint fail to stédera c
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that his conduct violated ‘clearly established statutory or constitutional ogttsich a

reasonald person would have known.” Charles W. v. M&i4 F.3d 350, 356-57 (2d. Cir.

2000) (quotingHarlow v. Fitzgerald457 U.S. 800, 818 (1982)). On such a motidime *

plaintiff is entitled to all reasonabieferences from the facts alleged, not only those that support

his claim, but also those that defeat the immunity deferigeKenna v. Wright 386 F.3d 432,

436 (2d Cir. 2004).

The Moving Defendants argue that no notification would have been necessary at the time
of the alleged relocation becausfe¢he orders of protection then in effect against Garmhausen.
These orderdirectedGarmhausen to “stay away” froRatrick Sean and limited their
communication to mail only. Thus, defendants argue, they rel€xsedanfrom her
“obligations to another parent” within the meaning of Section 3524eaymhausemnesponds
thatthe orders of protection had no effect on his visitation rights because they vdere ma
“subject to any Family Court and/or Supreme Court Order,” wBiahmhauseneads
retrospectively to include his visitation rights under the divorce decree. Thimemyis
frivolous. The orders’ requirements that Garmhausen stay awayPfatmok Seaand
communicate with him only by mail would be rendered meaningless if the ordergextion
merely restated the original divorce decree. The court therefore refusesa@semib invitation
to read the “protection” out of the orders and fimdgeadhat theysuspendd Garmhausers
visitation rights apart from Is right to communicate with hson“by mail,” while they were in
effect Corridan’s obligations related to visitation were likewise suspended for theodwht
the orders of protection. It is not obvious, and the court does not decide, whether the suspension
of Corridaris obligations also suspended the Attorney’s General’s duty to riagifgnhausenf

herentry intothe Progranwith Patrick Sean The court holds only that, in these circumstances,
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“officers of reasonable competence could disagreeVlogther it was necessary to notify
Garmhausenof theirrelocation during the period for which the orders of protection suspended

Garmhausen’s visitation rightSeeMalley v. Briggs 475 U.S. 335, 341 (1986); Manganiello v.

City of New York 612 F.3d 149, 165 (2d Cir. 201QYIcCarthy and Baker attereforeentitled

to qualified immunitywith respect to the lack of notice ®armhausen

3. Additional Allegations

Additional allegationsgainstMcCarthy appear in theomplaint, butare not argued in
the briefs. These allegations, too, fail to state a claim plausible claim for relief. plasttiffs
allege that McCarthgattempted to discourage the Suffolk County Sheriff’'s Office from enfgrcin
a warrant foiCorridaris arrest basd on her failure to comply with the 20§vandparental
visitation order. Compl. 11 28-29. The Grandparents cannot assert a cause of action under
Bivensrelatedto the grandparental visitation order because they lack a constitutional right upon
which tobase their claimThe Supreme Court has held that grandparents do not have a

recognized liberty interest in visitation as against an unwilling motBeeTroxel v. Granville

530 U.S. 57 (2000).

Second, McCarthy allegedlyranged foiGarmhauseto be rearrested and charged in
Florida for possession of false identity documents detipgtgovernment’s alleged agreement in
thekidnapping plea agreement not to prose&Gaemhauseifor this offense and only to useait
sentencing. Compl. § 30. Although the breachmta agreementnplicates constitutional due
process, the only remedies availablediaoch breach are enforcement of the agreement or

withdrawal of the pleaSeel-95CV-553-P1 v. 1-985V-553D1, 75 F.3d 135, 137 (2d Cir.

1996) (cting Santobello v. New York404 U.S. 257, 262-63 (1971)). Garmhausen may not,

therefore, basa damages claim on this alleged conduct. i&ee
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Third, McCarthy allegedlgommunicatee@x pate with the Family Court t@ausehat
court tovacate Garmhauss2005 default custody order. Compl.  32-B&cCarthy is entitled
to qualified immunity with respect this allegedmmunication becauske allegations fail to
state a claim that thisonduct violated a clearly established statutory or domistnal right,
especially in light of the order of protection then in effect ag&kastmhausen

V. CONCLUSION AND ORDER

For the reasons stated above, the court grants the motion in pdrsiagses from this
actionplaintiffs Charles F. Garmhausen and Susan |. Garmhausen andatggefames
McCarthy, Wayne Baker, and the United States Department of Justice. Remaifonegtie
court are plaintiff Patrick B. Garmhausen’s claims agdiedira T. Corridan pursuant to 18
U.S.C. § 3524(d)(5) and against Attorney General Eric Holder for mandamus witht tesp@c
U.S.C. 88 3524(c) and 3524(d)(5). In addition, it is hereby

ORDEREDthat defendant Eric Holder notify Patrick B. Garmhausen whether Patrick
Sean Garmhausemd Debra T. Corridan are being provided protection through the Witness
Security Programwithin fourteendays of this order. If they are being provided such protection,
it is further

ORDERED that defendant Eric Holder serve Debra T. Cormddnthe complaint in
this action and file an affidavit of service with the court witlmarteendays of this order. If he

is unable to make service after reasonable efforts to dbesaffidavit mussoaffirm.

SO ORDERED.
/s ARR
Allyne R. Ross
United States District Judge
Dated: December 2, 2010

Brooklyn, New York
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