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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________ X
CLEOPATRA ROSIOREANU,

Plaintiff, ORDER

07 CV 2925 (LB)
-against

THE CITY OF NEW YORK

Defendant
_____________________________________________________ X

BLOOM, United States M agistrate Judge:

Defendant move limine to exclude certain evidence from tria{Docket entry 111.)
Plaintiff opposes defendant’s motion. (Docket entry 115he Court held a statusmference
on February 14, 20120 addressthe parties’ proposed exhibits and witnesses as well as
defendant’s motioim limine. For the following reasons, defendanotionin limineis granted
in part and denied in part.
1. Defendantequests the Court to set a time limit focke@arty to present their case at trial.
While the Court has discretion to set such time limits, it declines to do so in this case.
Accordingly, defendant’s request is denied.
2. Defendant sdes to preclude plaintiff from offering evidence in supporany claims not
proceeding to trial. The Court agrees with defendant that such evidence itevantrender
Rule 401 of the Federal Rules of EvidencBeeFed. R. Evid. 401 (“Evidence is relevant if . . . it
has any tendency to make a fact more orpesbsable than it would be without the evidence; and

... the fact is of consequence in determining the actiorRfaintiff's only claimsproceeding to

1 Prior to the conference, the parties provided the Court with a bindegirgbtbposed exhibits
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trial areher claims of agendefbased hostile work environment aadetaliatory hostile work
envirorment under Title VII. Plaintiff's claims arise from the actions of Dgitector James
Mahaney and Director Roy Durig duringremployment with the Engineering Audit Office of the
Department of Environmental Protection from 2001 to 20@3aintiff shdl not be permitted to
introduce any evidence regarding her age discrimination, national origin disationi, disparate
treatment, and city and state law clajmai of which were dismissedn simmary judgment.
(Docket entry 68, Memorandum and Order dated September 20,) 2@He&cifically, plaintiff
shall not be permitted to testify regarding her employment with the Bureautef Wal Sewer
Operationsfrom 2003 until 2007 any denial of a promotion within the Department of
Environmental Protectiqror her termination from the Department of Environmental Protection
Accordingly, defendant’s request is granted.

3. Defendant seeks foreclude plaintiff from offeringevidence regardinger complaintof
discrimination filed withthe New York City Commission a Human Rights (CHR) against the
Department of Environmental Protection, Durig, and Mahaney. Plaintiff fileddmeplaint with
theCHR on May 5, 2004, the CHR dismissed the complaint for no probable cause on December 4,
2006,and the decision was affirdéy the Commissioner on March 22, 200{Ex. K, L, and 75
Plaintiff's remaining retaliation claim is based berinternal complaints of discrimination and
Mahaney and Durig’s actions from 2001 to 20@8in the Engineering Audit Office (Docket
enty 68, Memorandum and Order dated September 20, 20L0erefore, plaintiff's filing of the
complaint with the CHR in May 2004 and the CHR'’s subsequent investigation and deiermina
of her complaint are irrelevant to her retaliation claifaintiff shall not be permitted to testify

regarding the complaint she filed with the CHR or the CHR’s investigation @edrieation of



her complaint Plaintiff's Exhibits 68, 71, 73, 7dnd75and defendant’'s Exhibits K and L shall
not be allowed into evidences @ghese exhibits all relate to plaintiffs CHR complaint. Such
evidence is irrelevant to plaintiff's claims and apgobative valuewould be substantially
outweighed byhe dangethat these exhibits would confuse the issues and mislead the Q&
Fed R. Evid. 403 (“The Court may exclude relevant evidence if its probative value is suigtanti
outweighed by a danger of . . . confusing the issues [or] misleading the juAcGordingly,
defendant’s request is granted.

4. Defendant seeks to exclude testimony of Andrew Mosghe Director of Accounting at
the Department of Environmental ProtectioRlaintiff lists Moss as one of the four witnesses she
intends to call to testify at tridl. (Docketentry 101) Defendant argues that Moss would not be
able to provide any relevant testimony regarding plaintiff's remaining clairfaintiff's
opposition to the instant motiostates thashe worked closely with Moss on the Job Order
Contracting gstem while at the Engineering Audit Office and tNaiss sp&e to Durig about
plaintiff's exclusion from the Job Order Contractisygtem taskforce (Docket entryl15) At

the conference on February 14, 2012, plaintiff stated that Moss would testify abous Baihige

to assign her to the Job Order Contractystem taskforce. Given that plaintiff's hostile work
environment claims are in part basedpbauntiff's claims that she was denipdeferential work
assignments andiven inaccurate evaluationgf which Moss may have personal knowledge,
defendant’s request is deniedrlaintiff may call Moss to testify at trial.

5. Defendant seeks texclude many of plaintiff's proposed exhibits on the grounds of

relevancy and hearsayDefendant argues that the following proposed exhibits are irrelevant to

2 Besides herself, plaintiff intends ¢all Moss, GorozdiandCampbell as her witnessegDocket entry 101.)
Plaintiff no longer intend® call Greeley and Dottin is deceased
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plaintiff's claims: Exhibits6.1, 6.2,7, 8, 26, 26.1, 26.2, 26.3, 32, 33.1, 33.2, 33.3, 33.4, 33.5, 34,
35.2,35.3, 36, 37, 37.1,37.2, 38.1, 39, 40, 42.2, 44.2, 46.5, 50.2, 50.3, 52.2, 53.2, 53.3, 53.4, 53.5,
54,55, 56, 57, 58.1, 58.2, 583.1,67, 69, 70, 72, 76and77. The Court has reviewetthe
foregoing exhibitsas well as plaintiff's offer of proof for each exhibit. The challenged etehibi
largely consist of audit reports and documeotscerning auditing protocol The Court findghat
they areirrelevantto plaintiff's claimsand thatany probative valuewould be substantially
outwdghed by the danger that these exhibits would confuse the issues to thégldiyionally,
although defendant objects to ExhiB&,an audit report prepared by plaintiffy hearsay grounds,
the Court insteadxcludeghis exhibitasirrelevant.

Defendant argues that the following proposed exhibitsnadmissible hearsa¥xhibits
12, 13, 15, 16, 17, 19, 21, 22, 28, 30, 31, 35.1, 35.2, 35.3, 43, 44.1, 44.2, 46.1, 4648.46.3,
48.1, 50.1, 53.160.1, 60.2, 60.3, 60.42.1, 62.262.3, 62.4, 63.2and63.3 Rule 801(c) of the
Federal Rules of Evidence defines hearsajaastatement that . the declarant does not make
while testifying at the current trial or heariramd . . . a party offers in evidence to prove the truth
of the matter asserted in the statement.” “Hearsay is not admissible unlegstanyollowing
provides othewise: a federal statute; these rulesptiner rules prescribed by the Supreme Cburt
Fed. R. Evid. 802 The Court has reviewed the foregoing exhibits as well as plaintiff's offer of
proof for each exhibit. The challengeéxhibits consist entirely of memoranalad emails written
by plaintiff regarding the conditions of her employment witthe Engineering Audit Officand
appear to befferedby plaintiff to prove the truth of the statements therefks such, theyare
hearsay and plaintiff has not established thayare covered by a hearsay exception, such as the

“business record” exaption under Rule 803(6)SeePak W. Radiology v. CareCore Nat'LC,




675 F. Supp. 2d 314, 333 (S.D.N.Y. 2009) (“Thougrearail may satisfy théusiness records
exception under appropriate circumstances, Plaintiffs do not show that tlenails qualfy”
because the “employees were not under an obligation to creamé#ileas a record of regularly
conducted business activity.”

Although plaintiff may not offer any of the exhibits referenced in the precednagiagh
to prove the truth of the rtars asserted, plaintiff malye able twffer certainof these exhibits for
the nonhearsay purposef proving that she complained about Mahaney's harassment and

defendant knew about these complain®eeFed. R. Evid. 801(¢)seealsoMugavero v. Arms

Acres, Inc, No. 03 Civ. 05724 (PGG), 2009 U.S. Dist. LEXIS 56214, at *12 (S.D.N.Y. July 1,

2009) (finding that documents “might also be offered for-hearsay purposesfor example, to
establish the dates Plaintiff engaged in protected activity and tdigsthie dates Defendants had
knowledge of Plaintiffs EEOC charges.”)Exhibits 12, 15, 16, 17, 19, 21, and 2fe internal
memorandahat plaintiff sent to the Chief of Staff, the Commissioner, the Deputy Commissione
for Management and Budget, the Director of Human Resources, and the Deputy Difector o
Human Resources; which she comgains about Mahaney’s conduct The Court reserves
decision on whether to exclude these exhibits and urges the parties to considkgjito facts
such as when and whom plaintiff madetheseinternal complaints

Defendant argues that Exhibit 61 should be excluded based on relevance and hearsay
grounds. Exhibit 61is amemorandum prepared by an EEO investigator for EEO Officer Osenni
summariziig the statements madoy Gorozdi during an investigative interview. Gorozdi’s

statements regarding Mahaney’s conduct towards plaintiff are relevaet tdaims of hostile

3 As plaintiff's retaliation claim here cannot fbased on her subsequbftarch 8, 2004 internal complaint of
discriminationto EEO Officer Osenni, Exhibit 60 is not admissible.
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work environment and retaliationAs Gorozdi’'s statements are offered by plaintiff against
defendanaind were made on a matteithin the scope of his employmenith defendant, they are

not hearsayunder Rule 80@)(2)(D). See Guzman v. City of New YorkNo. 06-CV-5832

(KAM)(LB), 2010 U.S. Dist. LEXIS 104885, at *48% (E.D.N.Y. Sept. 30, 201@inding that
statements made by defendant’'s employee in an interview with the EE@ @il contained in
EEO report were not hearsagderRule 801(d)(2)(C) and (D)). Moreover, subjectatproper
foundation at triabr a stipulation by the partieplaintiff may be able to establish that tBEEO

memorandum is a business record under Rulé6303SeeBarney v. Consol. Edison CaNo.

CV-99-823 (DGT)(SMG) 2009 U.S. Dist. LEXIS 12717&t *46-47 €.D.N.Y. Sept. 30, 2009
(“Auditing’s report is also admissible as a business record under FEWidR803(6) because the
report memorializes a routine investigation of possible employee miscondudérmamdetermine

whether any disciplinary action needed to be taken.”); Vahos v. Gen. Motors, Sotp.

06-CV-6783 (NGGJSMG), 2008 U.S. Dist. LEXIS4797]1 at *10 (E.D.N.Y. June 16,
2008)(“Generally, an investigatory report like that prepared by [defendant] woulddosakie
unless it qualified as a business record under Fed. R. Evid. 803(6).”)

Accordingly, defendant’s request is grantegbart and denied in partAlthough paintiff
cannotenterthe exhibits that have been excluded herego evidence, shis free totestify to much
of what is included in these documents regarding Wwhppened to her during her employment
with the Engineering Aud Office and what actions she took in responsghe may seek to
introduce Exhibits 12, 15, 16, 17, 19, 21, @@d61 as provided herein.
6. Defendant seeks to exclutlee following “Official Documents” that plaintiff intends to

introduce at trial: the Department of Environmental Protection Hiring Booklet, DEAS



Personnel Rules and Regulations of the City of New York, the Comptroller’s DiréGtiamd the
City of New York Procurement Policy Board Rules. The Céuods that these documents are
irrelevant to plaintiff's claims anthatanyprobative valuevould be substantially outweighést
the dangerthat these documents would confuse the issues, mislead the jury, and needlessty pre
cumulative evidencé As clarified on the record at the February 14, 2012 conference, defendant
does not object to the relevanafythose portions of the Dapgment of Environmental Protection
Employee Handbook that relate to performance evaluations or the Departmemsafneks
Agency Guide to Performance Evaluation for MNdanagerial Positions. Accordingly,
defendant’s request is granted
CONCLUSION

As set forth above, defendant’'s motiamlimine is granted in part and denied in part.

Defendant’s counsel shall prepareldile the partiesfinal withess and exhibit ligh accordance

with this Order byMarch § 2012. The exhibit list shall specify plaintiff's exhibitand joint

exhibits?
SO ORDERED.
IS/
LOIS BLOOM
Dated:February 292012 United States Magistrate Judge

Brooklyn, New York

4 Although pages 58 and 59 of the DCAS Personnel Rules and Regulations of/tbENGitv York relate to
performance evalu@ans for City employeeshese documentrecumulativeto the more specific information that
plaintiff also seeks to introdude the Department of Environmental Protection Employee Handlamokhe
Department of Personnel’s Agency Guide to Performaneduiiion for NoAManagerial Positions.Therefore, the
probative value of these Rules and Regulations are substantially cueleigd the documents are excluded.

5 The parties have identified all of defendant’s exhibits as joint exhil{iocket etry 116.)
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