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78035 Laver Ct.

Fort Worth, TX 76112
682-553-7060

Louwis Ldward Luty Jeehyvahoo.com
Apeil 24, 2007

Secretary of State Condoleczza Rice
U.S. Department of State

2201 C Street NW

Washington, DC 20520

Re: U8, Civilians in Combat, Violation of Geneva Conventions
Dear Madam Secretacy;

This letter is my last effort to privately deal with an ongoing situation before involving
legal counsel. If this fails then my next step would be to have interested legal counsel file
& suit in international court against The United States and its military contractors io Iraq.
This suit would be followed by a ¢lass action suit in Federal Court.

The damage done is this, The United States, directly and through its military contractors,
has caused ¢ivilians to become illegal combatants under the terms of the Geneva
Conventions, Having established a criminal recerd (according to intemational law) these
individuals are now subject to the consequences of their actions.

Attached are letters sent to KBR and DOD Iwith a legal brief on the issue.

Set out in the letters is the way I desite ic seitle my complaint. [ wish to serve The
United States by dircetly contributing to the process of amending the protocols to The
Geneva Conventions. :

Ilock forward to your positive response.

Respecttully,

y

Louis Lutz

CC:  Attorney General Alberto R. Gonzales
1.8, Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Encl: Briefon Civilians in Combat



http://dockets.justia.com/docket/court-nyedce/case_no-1:2007cv03280/case_id-272183/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2007cv03280/272183/1/2.html
http://dockets.justia.com/
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7805 Laver Ct.
Fort Worth, TX 76112
Febmary 14, 2007

Dr. Robert M. Gates
Secrctary of Defense

100G Defense Pentagon
Washington, DC 2031-10G0

Re: Civilians in Combat, The Geneva Conventions
Drear Mr. Secretary:

In a TV interview following the Congressional hearings on Fcbruary 7, 2007, an
exccutive of Blackwater USA explained the rules of engagement in: Iraq, He said our
military was authorized to engage offensively as well as defensively while civilians were
limited to defensive engagements, Those defensive rules include authority for our armed
civilians to defend Iragi civilians, -

These rules are reasonable but iliegal under the Geneva Conventions,

Attached iz a letter and legal brief I sent to KBR on October 1, 2006. In it [ offered m}r
services to correct the problem:.

Beyond working to update the Geneva Conventions, 1 offered to represent The United
States in talks with enemy combatant groups under Article 3 of the Geneva Conventions
of 1949 which states in part:

“The Pam-:s to the GD]‘[ﬂlGl’ shonld further endeavor to bring into force, by means of
special agreements, all or part of the other provisions of the present Convention, *

The “Civilian Reserve Corps” presented by President Bush in his 2007 State of The
Union Addzress is enthusiastically supported by veterans and other like minded civilians.
It should be supported by our law makers in Congress as well, All such suppori would
evaporate however when it is widely known that many of those civilians in combat are
(will be) “Illegal Combatants” under our current rules of engagemernit.

Changing the law to harmenize with the current situation will be a drawn out process.
Laws often drag behind the times, For the sake of cur nat:c-nal defense this effort needs to
begin now,

Thank you.

Respectfully,

Louis Ltz
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Louis E. Laiz, Jr.

TR0OS Laver Ct

Fort Worth, TX, 76112
817-446-7660
Louis_Edward_Lutz_Jrn@yahoo.com
Cetober 1, 2006

Jim Lehmann

KBR

Senior Vice President and General Counsel Legal
4100 Clinton Drive

Houston, TX 77020-6237

Re: Status of Civilians Accompanying the Military, “Ilegal Combatants™
Dear Mr. Lebimamn:

The broadcast this week on “Nightline” of a video made by a KBR convoy driver in frag has
triggered this letter. The issue raised there pales in comparison with the issue raised here.

I was a KBR convoy driver in Iraq for 18 months. [ completed my contract on April 3, 2006, My

first hand experience in Iraq with The United States military lead me to conclude that they are the

best, most professional military force in the world and perhaps the best ever ficlded by The United
States of America. Not least of all was their spirit. I never heard them complain.

What we have in our military must be preserved. The “All Volunteer Force™ is foundational I think.
A reinstitution of the draft woutd quickly bring in the manpower needed but at the cost of destroymg
the morale and professional quality which our military now has.

Akeyto maintaining cur existing combat structure is by nsing civilians with our military, in as many

positions as possible. This is being done. The 911 attack may have pushed us to respond reasonably
but net necessarily legally, in our use of civilians with the military. This is the subject of the
enclosed report by U.S: Air Force Major ). Ricou Heaton.

It is my testimony, and that of every convoy truck driver in Iraq, that we were ordered by cur
military convoy commanders to take actions in combat situations which most people would consider
“self defense™. In war however, those orders carried out, may have made us “1llegal combatanis™,
criminals under the Geneva Conventions.

In his articie, Major Heaton points out that part of the problem is that civilians in the combat area are
unaware that they may be considered “illegal coinbatants” under the Law of War. Thig was certainly
my case. | discovered Major Heaton's article on August 28, 2006. I was actually involved in a
mediation process with KBR over other issues from [raq when [ became aware of this issue. [ have
since dropped that mediation in order to concentrate on this much more serious issue.

HO/ 12006 2:03:08 PM Page [ of 3
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I don’t know how long it will be before someone else will put together what is already public with
what s actually happenmg on the battleficld.

In the hands of unfizendly people this information is a club. They will use it to pound away at
President Bush, The Department of Defense and KBR. Actual events and possible viclations of The
Law of War will be taken out of context. The shatks wili circle what they perceive as fresh bjocd in
the water. Things could be blown out of proportion as photos from “Nightline” become as well
known as photos from Abu Ghraib. '

I was there. [ am one of the offended parties. I was left in the dark by my government and KBR, {
understand the anger and even rage that will come from drivers and especially from the families of
drivers killed in Iraq.

How arrogant are those who would denegrate the patriotisin and bravery of those drivers who

- knowingly risk life, limb or capture by a cruet enemy, by withholding from them information of one

additional danger.

This war on terror may still be in its beginning stages. We need our military to be as strong as
possible. We nced KBR and other industry partners to he as strong as possible. I want to be a part of
secing to that. This will require the consent and participation of The Federai Government therefore [
ask that a copy of this letter be forwarded to The Secretary of Defense. '

[ propose that [ be hired by KBR with the specific assignment of being an industry representative on
a commission or commitiee formed by The United States Gevernment whose purpose is to present to
the parties to The Geneva Convention an amendment/protocol to the conventions regarding civilians

with the mulitary in cornbat.

My initial duty would be to become an expert in this area of International Law and practice, I ask
The Department of Defense to allow Major Heaton to assist me in this. My preparation work would
be done primarity at New York City, Washington, I.C. ard my home town of Fort Worth, TX.

I would expect to be hired immediately, to be on the committee or commision within six moaths and
that within one year from the onset of this work the commission would have an amendment/protocol
te present to the workd community. By that time I will have become sufficiently expert in the field to
represcat The United States on the subject. S

Article 3 of the Geneva Conventions of 1949 states ju part:

“The Parties to the conflict should further endeavor to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention. **

Under this provision 1 further further expect and respectfitlly propose that The United States
Government send me as a special representative to the enemy parties involved in the present conflict.

10/1/2006 2:03:08 PM Page 2 of 3
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Besides showing my resolve to support aur troops in a dangerous situation in Iraq I have other
experience which commends me for this task.

Never the best academically, T did as a teen become one of the youngest Eagle Boy Scouts in
Massachusetts. Having been drafted in 1968 [ became one of the youngest graduates from The U.S.
Army Engineering OCS in 1969 and served in Vietnam, Eventually [ graduated “dean’s list” from
The University of Texas Scheol of Busincss. _

Muost of my work experience has been in oil and gas exploration as a “landman®. In 1979 | resigned
my job as land manager of a substantial independent 0il and gas company in Laredo, Texas to run
for the U.S. House of Representatives. My other political work involved the Carter presidential
campaign in Austin, Texas and county campaign manager work with the Bill Ciements for Governor

Campaign.

My oil and gas consulting work extended to Harken Energy, the company for which President Bush
was a director. President Bush was running for Gavernor against Ann Richards at the time. President
-Bush does not know iny name but would know who [ am because of thingg that I brought up to the
Chainman of Harken, things that would have affected the Bush Gubematorial race had they come to

light.
My wife Linda and I have shared 36 years together and six children. We also share like faith.

It is this faith that gives a uniqueness Lo my qualification to face our current enemies.

All who know our enemy know that they respect two things, courage and faith. I know [ can sit with -
our enemies without fear. I wili speak and listen with respect and wisdom,

In order for these conversations to take place I must be sent and received. Discussing the Law of
War is the platform for both. The United States is completely justified in sending me under Article 3
of the Geneva Conventions. The enemy is completely justified in receiving me if for no other reason
than to make complaint about what they perceive as violations of The Laws of War by The United

States. What is certain is that dialog will be happening.

KBR and The United States Govemment has an opportunity to show good faith and solidarity with
its eivilian worlk force in the combat zone and especially its convoy truck drivers by granting my
request. '

[ took forward to receiving your positive response within the next two weeks.

Sincerely,

Louis Lutz

1G/172006 2:03:08 PM Page 3 of 3
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MEMO

7/30/2005

To: Wayne Graham
Foreman, Flatbed Section, KBR
Camp Anaconda, Jrag

FROM: Louis Futz
Heavy Truck Dniver, KBR, Employee # 3225{)7
Camp Anaconda, Iraq

Attached is a letter to Secretary of Defense Donaid Rumsfeld. Please
forward the letter and this meme through our KBR chain of Authority to
Secretary Rumsfeld.

We are thankful for the opportunity to drive with the brave members of our
military,

“We Deliver”, proudly.

Thank you.
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Louis Lutz
KBR
APO AF 08391

E-Mail: Louis_Edward_| Lutz _Jr@Yahoo.com
July 30, 2005

VIA: KBR Chain of Commangd/Authority

Conald H. Rumsfeld
Secretary of Defanse

1000 Defense Pentagon
Washington, DC 203011000

RE: Amendment to Cortracts dealing with KBR Heavy Truck Drivers in irag
Dear Mr. Secretary:

We would first like to express our thanks for the oppertunity fo drive with the soldiers, sailors,
airmen and marines serving in Irag.

They appreciate our dalivering the stuff they need. We literally "Support the Troops® and they
support us.

This letter is & request by the KBR Heavy Truck Drivers in Iraq for ¢hanges in tha compensation
and bgnefit provisions to the contracts under which we aperate.

The nature of heavy trucl driving in Irag requires skills not required outside this thaatre, skills that
need to be compensated for,

Convoy tactics themselves require unusual skifls and personal courage from everyone on the
convoy. Here, drivers are even routinely required to change tras without pneumatic tocls and to
recover disabled vehicles undar hastile enemy conditions. Many drivers have "combat live saver”
certification. We are trained in combat communication. dessert survival and "escape and evasion”,

It is implied on every convoy if not spoken directly, that in ¢ase our military escorts are over run,
we will pick up "available” milltary weapons and defend the convoy.

The contract base pay for KBR Heavy Truck Drivers is currently $36,000.00 per year. KBR is
recriiting drivers with three to five years experience. Drivers in The States with that level of
expariance who are not making $45,000.00 per year are not working very hard or very smart. We
request that our base pay be increased to $48,000.00 per year. This will reflect the current market
for American truck drivers and compensate for the added skills required in Irag.
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We request that the life insurance dealh benefit ba increased from the current $50,000.00 to
#700,000.00. (Retroactive to the date of The KBR "LOGCAP 11" contract please).

We request time and a haif pay for all hours worked over 40 hours per week.
That uplift pay ba pald on all hours warked not just the first 40 hours worked.

That fuel tanker drivers receive a full 10% increase in hazard/upllft pay because of the extrems
danger of hauling that freight.

That pay while being held captive be twice what would have been paid.
Thank you.

Sincersly,

Louis Lulz
KBR Heavy Truck Chiver
Employee ID # 322507
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Louis Lutz

7803 Laver Ct.

Fort Worth, TX. 76112
682-553-7060
Louis_Edward_Lutz_Ji@yahoo.com
July 18, 2007

The Honorable, George W. Bush

PRESIDENT OF THE UNITED STATES OF AMERICA
The White House '

1600 Pennsylvania Avenue NW,

Washington, DC 20500,

Jim Lehmann

Senior Vice President and General Counsel Legal
KELLOGG BROWN & ROOT, INC

4100 Clinton Drive

Houston, TX 77020-6237

Re: Filing of Law Suit, Lutz v President et al
'Dear Mr. President and KBR:
"The attached law suit will be filed within a few days if I receive no response to this letter.

Winning this law suit means that the District Court of Eastern New York will declare me
and the other members of our plaintiff class, international criminals under The Laws of
War, Not something most people strive for.

The declared verdict will not really change anything,. It will just confirm what exists and
make it more public. According to the law I was an illegal combatant. My ignorance (or
ignoring) of the law will not be an excuse.

Perhaps I would have looked into the law more closely if the lure of making big, tax free
money hadn’t been there. (If plaintiffs had been drafted or forced into the sitnation The
Geneva Convention would have given ground to disobey an unlawful order by the
government.) '

In the suit I request that the court atlow me to repeesent a large class of people. Every
¢ivilian who worked for The U.S. Governiment or its contract companies in Iraq and
Afghanistan is a potential plaintiff. Conversely every contract company could be a
defendant.

Much has been published about the status of combatants fighting the coalition forces in
Iraq and Afghanistan. Accozding to The Geneva Convention they do not have “Prisoner
of War” status because they are/were not “legal combatants™,

Page 1 of 2
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Litile has been published about the status of civilians with the military in combat. The
fiting of this lawsuit will spotlight the law and the facts. Neither plaintiff nor defendant is
going to come out of this looking geod. You and the other defendants are use to the
spotlight, have chosen the spotlight. I and the other plaiatiffs have not.

The initial reaction of my fellow plaintiffs will be anger. Not towards you but towards
me. “What is the problem? We served honorably! You have put us on public display as
critninals when we went io help our families and our country, Why could you not leave
well enough alone? * They will say to me. :

Later some will become angry with you, Some will see the betrayal, the concealment.

Marnty will maintain that we did nothing wrong. That what we did was reasonable and self.
defensive in nature. I will agree with them in part. The pmblem is that it was against the
law and the law matters.

(War has rules like football has rles. According to football rules, huge men, players, can

enter the field of play and knock each others heads off, no problem. A fan is not altowed

on the field and if'he goes onto the field and is knocked down by a player, or another fan
- on the field, he can not strike back and call it self-defense.)

When the verdict in this case comes in, nobody will go to jail, not in this country. As time
passes, nations not 50 friendly to The United States may examine more closely the
individuals entering with passport stamped by Iraq and Afghanistan, Limitations on
freedom of travel and other negative conditions may be threatened or invoked.

The black mark is on the plaintiffs regardless of the verdict by this particular court.
Perhaps we were 100 dumb or lazy to check things out for ourselves before we signed on.
Perhaps we trusted to much.

The demand in the suit is for the payment of actﬁal and punitive damages and an order by
the court that defendants take corrective action. That action is the formation of a
committes or corumission to formulate changes to the protocols to The Geneva
Conventions.

The attached suit, if filed, will be as shown with the addition of this letter.

I ook forward to your immediate response.

Respectﬁllly,

Luuls Lutz

Page 2 of 2
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Combatant Status: 1t Is Time for Intermediate
Levels of Recognition for Partial Compliance

ERIC TALBOT JENSEN"
L History of Combatant Stafis...... sy 214
II.  Combatant Status under Current International Law ................ 218
A.  Analysis of Article 4 of the GPW ....coconvnriircninnenns 220
B.  Protections for Noncombatants......vieivsereeerene. vever 224
C. GPLAIBUMENES oot isinsssrsssmsnisnsss s e s sesnstis 226
III.  Evolve the Law to Allow Intermediate Levels of
Recognition for Partial Compliance .......c..ociciiiiinnnen 232
IV,  Specific ProviSions ... s 235
A.  Immunity from Speech or Association Crimes
Connected with Political Beliefs ......cciiinicnonnninn. 236
B. No Execution of Punishment Until Conflict Resolved.., 238
C.  Offer of Parole, Including Immunity for Weapons
Crimes not Resulting in Death or Injury....cccrvirvevierennns, 240
D. Compliance with International Law as Mitigation at
SERIEIICINE +ervveeerrsercrereeeneererems o seresssassrsssabessssssssssasssarsses 243
E. No Death Penalty ..o s 244
F, Ifthe Mavement Results in International Armed
Conflict and the Fighter Gets Subsequent Combatant
Status, the Prior Lawful Warlike Actions Are Also
Covered by Combatant Immunity ..., 246
V. ConchuSION .o ccsvvs s ntn st sert o tesssrans e sessssnnsress SO

* Lieutenant Colonel, Judge Advocate General’s Corps, U.S. Army. B.A., Brigham Young
University (1989); ).D., University of Notre Dame {1994); LLM., The Judge Advocate General's
Lagal Center and School (2001). Operational Law Attormey, Task Force Sagle, Bosnia, 1996.
Command Judpe Advocate, Task Force Able Sentry, Macedonia, 1997, Chief, Military Law, Task
Force Eagle, Bosnia, 1998, Professor, Internetional and Operational Law Department, The Judge
Advocate General's Legal Centet and School, 200104, Deputy Staff Judge Advocate, 1st Cavalry
Division, Baghdad, Irmg, 2004-05, Membar of the Bars of Indiana and the United States Supreme
Court. The views expressed in this article are those of the auther and aot The Judge Advocale
Ciengral’s Corps, the United States Army, or the Department of Defense,
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We are working at a disadvantage....The lack of uniforms, so
that you can’t define the enemy very well. And the intertwining
of the enemy with combatants is very, very difficult. So you've
got combatants and  non-combatants mixed  together
intentionally....[I]f you think about just the way that, for
instance, the Shi’ias could basically in this area right here,
thousands of pilgtims on their way into this region right here,
and the militia being able to just take off the black uniforms, and
blend right in, into all those pilgrims.’

At 4:45, while moving from (UNINTELLIGIBLE} to clear an
armed enemy—a coalition force was ambushed by enemy
elements of unknown size. Reports indicate at least 20 rocket
grenades were observed during the course of the engagement.
Forty te 50 armed individuals were observed, some wearing
black pajamas, uniforms, others wearing civilian clothes.*

The quotes above come from military operations by coalition forces
in Iraq in April 2004, They highlight a problem that occurs not only in
Iraq, but also in the numerous armed conflicts currently occurring
throughout the world. Modermn war is no lenger characterized by
“uniformed armies on a large plain, with civilians tucked away safely
far behind the front.lines.”® Rather, military operations are now
conducted in the contemporary operational environment,® which
assumes 360-degree operations against asymmetric opponents® who

1. Kelly McCann, ONN Live Sunday: LS. Hellcopter Shot Dewn 1 frag, Both Pilots Kilfled:
7 Chinese Citizens Token Hostage in lrag [CNN television broadeast, Apr. 11, 2004)
{041 164CMN. VIEY, rransecipe avalfoble af LEXTS, News File,

2. Brigadier General Mark Kimmitt, CANW Live Event: Coalition News Brizfing {CNNM
television broadeast, Apr. 11, 2004) (D41 I01CN.V54), avaifable ar LEXIS, Mews File; see also
Jason Calten, Unlawfud Combatants and the Geneva Conventions, 44 VA, LINT'L L. 10235, 1026
{2004) (citing the strategic nse of civitian dress by unlawful combatants).

3. Rosa Ehrenreich Brooks, War Everywhere: Rights, Nationaf Seeurity Lenw, and the Lenwv of
Armed Conflict in the Age of Terror, 153 U, Pa. L. REV. 675, 730 (2004} (stating also that %[i]n
facl, even the batles of the nincteenil centucy rarely fit this paradigm, and modermn confliet fits
this paradigm still less wetl™).

&4, The Cortemporary Operavional Envivoprenf, in OQPERATION ENDURING FREEDOM
TACTICS, TECHMIQUES AND PROCEDURES HANDBOOR N0, 02-8, ar hiip/Awww sirategypage.
comiarticles/operationenduringfreedomichap |.asp (last visited Sept. 21, 2003).

5. Charles I. Dunlap, Jr., 4 Virtnous Warrior in a Sovage World, B USAFA 1. LEG. STUD. 71,
72 (19%7-58) (“In broad terms, ‘asymmetrigal’ warfare describes strategics that seek to avoid an
opponent's strengths; it is an spproach that focuses whatever may be one side’s comparative
advantages against their enemy’s relative weaknesses.™); see afso Michael N. Schmitt, The fmpact
of High and Low-Tech Warfare on the Principle of Distinction, Harvard Propram on
Humanitarian Policy and Confiict Rescarch, [nternationz] Hurmanitarian Law Research Initiative
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strike at known weaknesses, including a nation’s compliance with the
law of war.*

When faced with such opponents, militaries intent on complying with
the law of war struggle between the requiremenis of distinction’ and
their desire to protect non-combatants, and the practical reality of
protecting their force from fighters® such as those mentioned in the
initial quotes whe act as combatants when engaging in combat but
dissolve into the crowd of non-combatants when faced with opposing
military forces.” These fighters, who may be members of insurgent

Bricfing Paper 1, 2, 12-13 (Mov. 2003), awslable & httpffwaw. ihlresearch.org/ihl/pdisf
briefing3296,pdf (last visited Sept. 21, 2005) {asserting that “military dominance in a conflict,
whether State-on-State, as in the war with Traq, or non-Siate actor-on-State, as in the case of the
Palestinian uprising or Lransnational terrorism, paradoxically feads disadvantaged cpponenis io
respond asymmetrically with low-tech, albeit highly effective, methods and means™); of Sylvain
Charat, Three Weapons fo Fight Terror, WaSH, TiMES, Sept. 9, 2004, at A23, available at
LEXIS, News File (alleging that terrorism is the prototypical type of asymmetric warfarg).

6. See David B. Rivkin, Jr. & Lee A. Casey, Leashing the Dogs of War, NAT'L TNTEREST,
Fall 20043, at 9 (asserting that those who rgject the controlting force of law of war create the
largest contemporary security threat, and that ihose groups, in intentional disregard of such law,
strategically endanger and attack civilians); see elso R. George Wripht, Cambating Civilion
Casuaities: Rules and Balancing in the Developing Law of War, 38 WAKE FOReST L. REv. 119,
13} {2003} {stating that some combatants intentionally ignore the law of war or manipulate such
law to pain sirategic advantagel of William Pradford, Borbarions of the Gares: A FPosi-
Seprember 11th Froposal vo Rationafize the Laws of War, 73 Miss. L1 639, 673-74 {2004}
{asserting that the asymmetric nature of respect for the law of war makes deterrence strategies
useless against mililary forces that chotse to igners legal conventions); Col. Charlzs J. Dunlap,
Ir, Law and Military Interventions: Preserving Humanitorian Volues in 215t Century Conflicts,
Carr Center for Human Rights Policy 4, 5 (2001), available onfire ot hitp:/fwarw ks harvard.
edu/cchvp/ Web:20Working%e20Papers/Use% 20022 0F orce/Dunlap2 001 .pdf {last visited Sept.
21, 2005) {arguing that if the Jaw of war remains as it ig, it may be problematic because those who
reject the confines of the law of war ¢an manipulale the laws in order to endanger civilians).

T See Matk D, Maxwell, The Low of War and Civilians on the Battlefield: dve We
Undermining Civillan Protections?, WUL. REv., Sept.-Oct. 2004, at 17-18 (describing the
principle of distinction and what sicps must be taken in distinguishing between civilians, lawfal
combatants, and uniawful cembatants as well as the implications of this process for targeting
decisions); Kenneth Watkin, Conmrolling the Use af Force: 4 Role for Human Richis Norms in
Contemporary Armed Conflics, 98 AM. I INT"L L. 1, 15-17 (2004); Schmitt, supra note 5, at 1, 7;
Michael E. Guillory, Civilianizing the Forece: Is the United States Crossing the Rublcon?, 51 AR,
L. REv. 111, 11314 (2001Y; Francisco Forrest Mattin, Using fmiernariandl Humarn Rights Law
Jor Estabfishing a Unified Use af Force Rule in the Law of Armed Conflici, 64 SASK. L. REV.
347, 352 {2001y {arguing that in sceking to minimize civilian casualties in pursuance with
international war conventions, states have created the unintended effect of reduced casuglty rates
amang opposing combatants).

8. Danig] P. Schoenckase, Targeiing Decisions Regarding Human Shislds: Civilians an the
Baleficld, MIL. REY., Sepl-Oct. 2004, at 26-27; Ken Dilanian, (L8, Troops Wtk the Fine Line,
PHILA. INQUIRER, Feb. 13, 2003, avaflable or LEXIS, Hews File,

9. See BEdward Wong & Eric Schmitt, Rebel Fighters Who Fled dnack May Now Be Active
Elsewhere, WY, TIMES, Nov. 10, 2004, at Al {describing insurgents’ use of their ability to blend

Heinonlipe -- 46 va, J, Int'l L., 211 2905-F006
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groups,'® guerrillas," disaffected citizens,"? or terrorists,”” do not receive
the protections and benefits of combatant status based on the criteria set
out in article 4 of the Geneva Convention Relative to the Treatment of
Priscners of War of August 12, 1949 (GPW).* This combatant status is
something they greatly desire because of the attendant combatant
immunity for warlike acts.’®

These battlefield fighters do not reccive combatant status because
under current international law, this status is an all-or-nothing

with ¢ivilimns to evade ULS. forces in Iraq); of Laura Loper, Uncivil Wars: The Challenge of
Applying International Fumanitarian Law to Internal Armed Conflicts, 69 NY.U. L. Rev, 915,
028-29 (1994} (describing guerrillag’ use of civilian clothing to conceal Identity).

10. Though terms sich as insurgent, guerrilla, and terrorist have specific meaning to specific
people, those definitions are often inconsistent; a person who is labeled an insurgent by one may
be identified az a guerrilla by another. See, e.g., Matthew Brzezinski, Swrreaipolitit; How a
Cirechen Terror Suspect Wound wp Living on Taxpayers’ Dollars Near the National Zoo, WASH.
PostT, Mar, 20, 2005 (Magazine}, avaifable ar LEXIS, News File {detailing the quame] between
Russia and the United States over a Chechen leader who has been given asylum in the United
States despite the fact that Russians consider him 2 terrotist); see alvo Milon Judge to Suwe in
‘Urerriltas wor Terrorisis ' Row, Ansa Eng, bedia Serv,, Feb, 7, 2005, gvailable af LEXIS, News
File {describing an ltalian judpe who angered the Halian government by finding that indicted
terror suspects were puerrilles and not {errorisis); gf Michael L. Gross, Bioethics end Armed
Conflivt: Mapping the Moral Dimensions of Medicine and Wor, Hastings Center Bep., Nov. 1,
2004, at 22, avajloble ot LTEXIS, News File; The UM and the Fight Apainst Tervorism: Hearlrng
af tke fnt'! Terrovism and Novproflferation Subcomm. OF the Hause Int 'l Relations Camm., Fed,
News Serv., Mar. 17, 2005, avaflable af LEXIS, News File {highlighting the lack of a concrete
international definition of terrorism).

11, See eg, FARC Losing Baitle to Government, Analyst Says, Asia Aft. Intclligence Wire,
Qct. 13, 2004, available at INFOTRAC, Gate Group Fite.

12, See, e.g., Sentor U8, Milirmy fficer Reviews Chalfenges In Latin America, Siates News
Serv., Mar. 16, 2005, avatlablz at LEXIS, News File (discussing the disaffected civilian populace
in Bolivia and its effect on the government); of. Bill Torpy, War Shifis Gears as Aflied Troops
Tockle Reaching Ot to Civilians, Cox News Serv., Apr. 11, 2003, available at LEXTS, News
File {citing the importance of military Forces cultivating relationships with civilians in the
occupied zones),

13. Bee, e.g., 8. Korea Assessing Iraq Troop Deployment After Death of 2 Civilians, AFX-
Asia, Dec. 1, 2003, avatiabie at LEXIS, Mews File {regarding the ¢ffect of deliberate targeting of
civilians by tervorists in South Korea's decision ot whether to send tracps to iraq).

14. Geneva Convention Relative 1o the Treatment of Prisoners of War, -Aug. 12, 1949, 6
H.8.T. 3316, 75 UN.T.5. 135, reprinted it DIETRICH SCHINDLER & JIRI TOMAN, THE LAWS GF
ARMED CONFLICTS 43435 {2d ed. 1981). Mercenaries are also specifically precluded from
combatant stetus. See Protocol Additional {o the Geneva Conventions of 12 Aug. 1949, and
Relating to the Protection of Victims of [nternational Arned Conflict, adopted June 10, 1977,
1125 UMN.T.S. 3; see also Montgomery Sapone, Heave Riffe With Scope, Will Travel: The Global
Ecanomy of Mercenary Fiafence, 30 Cal. W. INT'L L., 1, 35-37 {199%).

15. Yordan J. Paust, Current Pressures ot Infernatiohal Humanitarian Law: War and Exemy
Status after 911 drracks on the Low of War, 28 YALE 1. INT'L L. 323, 330 {2003); see alse
William H. Feoell, 15[, No Shirt, No Shoes, No Status: Uniforms, Distinction, ond Special
Goerations in International Armed Conflict, 178 MiL. L. REv. 04, 97-98 (2003).

EeinOniing == 46 Wwa. J. Inc*L L. 213 MGHE=2GO6
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proposition. Either a fighting force qualifies under all the criteria of
article 4 of the GP'W and reccives all the privileges and immunities of
combatant status, or a force does not qualify, and is provided no
protection above that of any other civilian in the area, and may even be
disqualified from the protections afforded to civilians. Given the reality
of today’s battlefields where the conflict is seldom between the armed
forces of two nations, these requirements are counterproductive in the
wotld’s attempts to protect noncombatants.'® Providing fighters none of
the benefits of combatant statis unless they meet all the requirements of
article 4 of the GPW provides a disincentive for fighters to distinguish
themselves from the civilian population. Rather, the proscriptions on
attacking non-combatants actually give those who would not otherwise
get combatant immumity an incentive to move in and ouf of the civilian
population at their conventence. '

To remedy this counterproductive state of the law, the all-or-nothing
nature of combatant status should evolve to allow for intermediate
levels of recognition in response to partial compliance with the
traditional combatant requirements. As those on the battlefield comply
with portions of the combatant requirements, particularly that of
distinguishing themseives from noncombatants, they should acerue
privileges commensurate with their efforts. These intermediate
privileges should include immunity from prosecution for speech or
association crimes connected with political beliefs; abeyance of
execution of punishment until conflict is resolved; offer of parole,
including immunity for weapons crimes not resulting in death or injury;
compliance with international law as a mitigating factor at sentencing;
disallowance of the death penalty; and, if the movement which the
fighter 15 a part of eventually achieves combatant status, the fighter’s
prior iawful warlike actions should also be covered by combatant
immunity. Providing intermediate levels of recognition for partial
complance will provide incentives for otherwise unlawful combatants

16. Sze George H. Aldrich, The Hague Peace Coiferences: The Laws of War on Land, ™M
AL L INT L. L. 42 (20001 (listing combatant status and protection of nongombatanis as tbwo of the
top five areas of the law that need further development in the early 215t century); see afsa L. Col.
Paul Kamtwill & Mg} Sean Watts, “Hasile Protecied Persens™ or “Extra-Comventionol
Persons " How Unlawitd Combatants in the War on Tervorism Posed Extraordinary Challenges
Jor Military Attormeys and Commanders, 28 FORDHAM INT'L L.J. 681, 705=08 (2005} (detailing
the .5, Administration’s lack of consideration of the Geneva Convention Relative to the
Protection of Civilian Persons In Time of War when considering the status of fighters captured in
Afghanistan during the global war an terrer). '

teindnling —— 46 Wwa. J. Int'l L. 213 2005-2004
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to comply with international law without eroding the maximum benefits
offered to those who comply with all requirements of combatant status,

This Article will begin by briefly reviewing the history of combatant
status under international faw. It will then review the current
international law of combatant status, inciuding an analysis of article 4
of the GPW and the requirements and privileges associated with
combatant status. The principle of distinction and protection for
noncombatants will be reviewed, with particular attention to how the
current rules for combatants do not support this principle. The Article
will then examine how developing trends are also counterproductive to
the protection of combatants, as illustrated by the controversial
provisions on combatant siatus in the 1977 Protocol Additional 1o the
Geneva Conventions of Augustl2, 1949, and Relating to the Protection
of Victims of Internationa! Armed Conflicts (GPI).”” This discussion
will be followed by an explanation of how changing the law to provide
intermediate levels of recognition for partial compliance with the law of
war will give fighters an incentive to distinguish themselves, thereby
increasing protections to noncombatants.

I.  Hrstory OF COMBATANT STATUS

Though almost every culture has had rules concerning the conduct of
hostilities,'® the modern law of armed conflict, including the idea of
combatant status, is generally a western notion' and began developing
(particularly in the area of defining who is a combatant) during the age
of chivalry.®® During these times of knighthood and its limited warrior
class, including the jus militare, certain ideas of who should and should

17. See Protocol Additional to the Geneva Conventions of 12 Aug, 1949, supra note 14, 1123
UM.T.5. at 23-25. The United States recognizes portions of GPI as customary international law.
See generally Michael . Matheson, The Unfred States Positlon on the Relaiion of Customary Law
o the 877 Protocels Additional io ithe 949 Geneva Corventions, 2 AM. UL J. INT'LL. & POL'Y
419 {1987y {(discussing which aricles of GPI the United States belioves are customary
international law and to which the United States objects).

18. See, 2., SUN TZU, THE ART COF WAR 76 {Samue! Griffith trans., Oxford Univ, Press
1963} (illustrating whers Sun Tzu, in the 3th century B.C., wrote, “Treat the captives well, and
care for them.., Generaily in war the best policy is 1o take a state intact; to ruin it is inferior to
this.”}y; of. Bradfyrd, supra note 6, at 641 n.12 ("Many ancient culnves, religions, and belief
systems developed rules distinguishing between combatants and noncombatants and limiting
methods and means of warfare.”).

1%. Brooks, supra note 3, at 06,

20. See Thomas C. Wingfleld, Chivalry tr the Use of Force, 32 1), ToL. L. REV. 111, {14
{2001). Wingfield glves an excellent overview of the laws of war during the Age of Chivalry
{approximately 11001500 A.D.).

Heintrline -- 46 ¥a. J. Int*l L. 214 2005-200%
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not participate in conflict began to solidify.”! Much of this corresponded
with the rise of the nation-state and its dominance as the major player in
international relations.*

As the feudal system gave way to the rise of prefessional armies,
these chivalric codes began to break down and local populations began
to take a more active role in hostilities. Thus began a breakdown of the
clear line between combatants and noncombatants. Nathan Canestaro
writes:

The erosion of the line between civilians and the professional
military began with the fundamental changes in warfare seen in
the Napoleonic era. The expanding scale of warfare, the advent
of popular revolutions in some European countries, especially
France, and repeated clashes between professional soldiers and
armed peasanity during the Napoleonic wars, brought
cnmrgcners info warfare in significant numbers for the first
time.

Pechaps in an attempt to counter this trend, codification of the law of
war began to make meaningful advances in the mid-ninegteenth century.
This codification included the 1863 Instructions for the Government of
Amnies of the United States in the Field prepared by Francis Licber
thereinafter Liecber Code),® the 1864 Convention for the Amelioration
of the Condition of the Wounded in Armies in the Field” with its
accompanying Additional Articles of 1868, the 1868 Declaration of St.
Petersburg,” the unratified Brussels Conference of 1874,% the Hague
Conventions of 1899 and 1907,” the 1906 Convention for the

21. Nathan A. Canestare, “Small Wars" and the Law: Options for Prosecuting the Ingurgents
in Irag, 43 COLUM, ). TRANSNAT'L L. 73, 82 (2004),

22, See id. at B3 {argulng that “the pringlple that the right to wage war s limited to sovereign
guthority was asserted by the prominent Sixteenth Century legal scholar and father of
international law, Hugo Grotius.. ). Canestaro gives an irderesting and concise summacy of the
histarical beginnings of combatant status.

23. M4 ot 84,

24, Instructions for the Govemment of Armies of the United Sates in the Field, U5 War
Department, Adjutant Generml's Office, General Orders Mo, 100, Apr. 24, 1883 [hereinafier
Lieber Code}, reprinted in SCHINDLER & TOMAN, supra note |4, at 3,

25. Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Aup. 24, 1864, 75 UN.T.S. 31, reprineed in SCAINDLER & TOMAN, supra
note 14, at 279,

26, See Additional Ariicles (1368), reprinfed in SCHINDLER & TOMAN, supra note 14, at 285,

27. Declaration of St. Petersburg, (1868}, reprinfed fn SCHINDLER & TOMAN, supra note 14,
at 101,

28, Brussels Confercnee (1874), reprinfed in SCHINDLER & TOMAN, supra note 14, at 25,

29, Hague Conventiong (18%% & 1907}, reprinted in SCHINDLER & TOMAN, supra note 14, at

Heintnlipe -- && Wa. J, Intg*1 L, 215 2005-Z200¢
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Ameclioration of the Condition of the Wounded and Sick in Armics in
the Field,*® and the 1929 Geneva Convention Relative to the Treatment
of Prisoners of War.* This trend to codify the law of war included some
references to combatants, including defining what constituted a lawful
combatant,

While allowing for starvation of the general populace and the forced
return of civilians back into besieged cities,*® the Lisher Code also
recognized the trend that “the inoffensive individual is as little disturbed
in its private relations as the commander of the hostile troops can afford
to grant in the overruling demands of a vigorous war.”” It also allowed
for summary treatment of persons who were taking part in hostilities but
not as part of the armed forces of the enemy state.™ While certainly not
the standards nations ascribe to today, these provisions became the basis
for further international law codifications.

shortly after the Lieber Code, Czar Alexander 1] {:-f Russia brought
together delegates from fifieen European nations who produced the
1874 Brussels Declaration.® Though it was never ratified,* it contained
a section on who should be recognized as combatants and

03-103,

30. Convention for the Amelloration of the Condition of the Wounded and Sick in Armies in
the Field (fuly 6, 1906), reprinted in SCHINDLER & TOMAN, supra note 14, at 301,

31. 192% Geneva Convention Relative to the Treatment of Prisoners of War, July 27, 1929,
118 LN.T.S. 343 (19287,

32. Lieber Code, supra note 24, arts. {7-18, al 6.

33, fdart. 23, at T; see olse id. arts, 20-25, 37, at 69,

34, Lieber Code, supra note 24, art. 82, Asticle 82 stales:

Men, or squads of men, who contmit hostilities, whether by fighting, or inrcads for
destruetion or plunder, or by raids of any kind, without commission, without being part
and portion of the organized hastile army, and without sharing continuously in the war,
but who do so with intermitting returns to their homes and avocations, or with the
occasiongl assumption of the serablance of peaceful pursuits, divesting themselves of
the character or appearance of soldles—such men, or sqeads of men, are not public
enemies, and, therefore, if captured, are not entitled to the privileges of prisoners of war,
but shall be trerted summarily as highway cobbers or pirates.

Id.

35 Brussels Confercnce (1874), reprinted in SCHINDLER & TOMAN, supra note L4, at 28,

36, See generalfy Jack 5 Weiss, The Adpproval of Arss Conirol Agreements as
Congressional-Executive Agreements, 38 UCLA L. REV. 1533 (1991) (highlighling the
Constinutional requirement for the President, after signing a treaty, to send it to the Senate for
advice and consent before it may come inbo effect), Many nations have the same tequirements
and this is aecounted for in internationad law, Yienna Convention on the Law of Treaties, May 23,
1969, arts, 11-15, 19, 1155 UMN.T.5. 331; see afso Jim Lobe, Sush ‘Uhnsigns " War Crimes Treaty,
AlteiNet, May 6, 2002, ai hupiwww.altemnetorg/story/ 130557 {last vislted Sept. 21, 2005)
{noting that though the United States signed the 1998 Rome Statute to establish an International
Criminal Court, it will not ratify it).
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nong¢ombatants. This included article 9, the first codification of the ofi-
quoted four criteria for combatants. Article 9 states:

The laws, rights, and duties of war apply not only to armies, bug
also to militia and velunteer corps fulfilling the following

conditions:

I. That they be commanded by a person responsible for his
subordinates;

2. That they have a fixed distinctive emblem recognizable at a
distance; '

3. That they carry arms openly; and

4, That they conduct their operations in accordance with the laws
and customs of war.

In countries where militia constitute the army, or form part of it,
they are included under the denomination “army.””

This language is repeated again in article 1 of the Annex to the 1907
Hague Regulations®® and incorporated by direct reference in the 1929
Geneva Convention Relative to the Treatment of Prisoners of War.”
The underlying assumption is that the regular armies of states have the
obligation to abide by the laws of war simply because they are acting
under the authority of the sovereign. Combatant immunity and other
combatant privileges stem from this same fact*® Because other forces
like the militia and volunteer corps may not be led by the sovereign’s
specific authority or may not be fighting under the sovereign’s specific
orders, they only benefit from the privileges of combatants when acting
sufficiently like the sovereign’s forces to be indistinguishable on the
battlefield. :

Along with establishing some baseline rules on what constituted a
combatant and clarifying what standards had to be met to receive that
status, these early codifications also had the effect of dividing the
batlefield into two categories: combatants and unoncombatants. This
bifurcation continues as a part of international law today, and is the

37. Brussels Conference {1374), reprinted in SCHINDLER & TOMAN, stpra note 14, ar 28,

38. Hague Bepulations Annex, art. 1 (1907), reprinted in SCHINDLER & ToMAN, supra note
14, at 733 see alse Norman G, Printer, Ir., The Use of Foree Against Non-State Actors under
International Law: An Anafysiy of the L8, Predator Strike in Yewen, 8 UCLA J. INT'L L. &
FORENGN AFF. 331, 363-65 (2003).

39. 1929 Geneva Convention Relative to the Teeatment of Prisoners of War, supra note 31, at
343,

40. Canestaro, supre note 21, at 83,

HoinGnling —- 48 Ya. J. Inz' )l T 217 2005-2008




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007  Page 24 of 127

218 VIRGINIA JOURNAL OF INTERNATIONAL LAW . [Vol. 46:1

foundation of the formulation of the current understanding of combatant
status and its accompanying privileges.*!

I1. COMBATANT STATUS UNDER CURRENT INTERNATIONAL LAWY

After World War [I, the victorious nations convened at Geneva,
Switzerland, in an attempt to remedy some of the problems that
occurred during the war.” These meetings resulted in the four Geneva
Conventions,” addressing various aspects of persons on the battlefield.
The first three agreements built on prior Geneva Conventions,™ the third
of which is the GPW, which built on the 1929 Convention Relative to
the Treatment of Prisoners of War® and reconfirmed the principles
found in the earlier document. However, the fourth convention,
Convention (IV) Relative to the Protection of Civilian Persons in Time
of War (GCC),* which outlined the protections of civilians on the
battlefield, was a clear recognition from the experiences of World War
11 for the increasing need to protect noncombatants on the battlefield.”
These four conventions have become the definitive statement of
customary international law* and are binding on all states,*

b, Mawwell, supra note 7, at 17-18.

42 See Mary Eileen E, MoGrath, Comtemporary Intermaiional Legel Issues—Nuclear
Weapons: The Crisis of Consefence, 107 MIL. L. REY. 191, 20912 {1985},

43. See Convention {T) for the Amelioratien of the Condition of the Wounded and Sick in
Armed Forces in the Field, Aug. 12, 1949, & U.5.T. 3114, 75 UMNT.S. 31, reprinted in
SCHINDLER & TOMAN, supra noie 14, at 373; Convention (II) for the Amelioration of Wounded,
Sick and Shipwrecked dMembers of Armed Forees at Sea, Aug. 12, 1949,.6 [LE.T. 3217, 75
LLN.T.8 35, reprinted in SCHINDLER & TOMAN, supra note 14, at 461; Convention (U1) Relative
10 the Treatiient of Prisonces of War, Aug. 12, 1949, 6 1L8.T. 33186, 75 UN.T.5. 135, reprivted
in SCHINDLER & TOMAN, supra note 14, at 423 [hereinafter GPW]; Conventien {[V) Relative o
the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 UL5.T. 3516, 75 UN.T.8
287, reprinted in SCHINDLER & TOMARN, supra note 14, at 495 [hereinafter GCC].

d44. Ioshua S. Clover, "Remember, Fe've the Good Guys™: The Classification and Trial of
the Guantanamo Bay Defainzes, 45 5, TEX. L, REV. 351, 358 {2044},

45. 1928 Geneva Convention Relative to the Treatment of Prisoncrs of War, supra note 31, at
343,

46, GCC, supra note 43, at 4495,

47, See Kanlwill & Watts, supra note 16, at 725; MoGrath, supro note 42, at 209-10.

48 fes eg., Marsha V. Mills, Wear Crimres £ the 215t Ceniyry, 3 HOFSTRA L. & POL'Y
Sywip, 47, 50 (1999); see alvo GREEN H. HackworTR, U.S. DEFT OF STATE, | DIGEST OF
[NTERMATIONAL LAW § 3, at 15-17 (1940) (outlining basic tenets of customary intemational law),

49, See HACKWORTH, supra note 4%, § 1, at 2. The only country that has not ratified the 194%
Geneva Conventions is Naurny, INTERNATIONAL COMMITTEE OF THE RED CROSS, 2004 ANNUAL
REPORT 183 (2003), available at htpiiwww icreorg/ Web/Engfsiteengl.nsihtmiallsection_
annual_report 2004 {last visited Oct. |, 2005},
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One of the principles underlying the Conventions was the idea that ali
persons on the battlefield could be divided inte ohe of two categories:
combatant or noncombatant.”” As Charlotte Liegl-Paul writes
concerning the current state of the law:

Whether on the battlefield voluntarily or imvoluntarily, each
person must have a classification in order to determine his or her
rights and responsibilities. Personnel on the battlefield are
¢classified as either combatants or noncombatants....Combatants
have the right to participate directly in hostilities; all others must
refrain from participating in the hostilities. Civilians acting
inconsisient with their noncombatant status risk losing the
protections of this status.”

Within the Conveniions, the GPW addresses combatants while
noncombatants are discussed in the GCC. Though noncombatants are
not defined,” article 4 of the GPW defines who will receive combatant
status. It is this standard that has recently been the subject of widespread
scrutiny.

50, See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 LCJ. 3
M 74-87 {July 8, 1996) aweilable at http:www. icj-cli ongficiwwwficasesfiunan/ iunanframe him
{last vigited Bept. 21, 2005) (“The cardinal principles contained in the texts constituting the fabric
of humanitarian law aze the following. The first i3 aimed at the protection of the clvilian
population and civilian objects and establishes the distinction between combatants and non-
combatants.” § 78); Orma Ben-Mafiali & Sean 5. Gleichgevitch, Missing in Legal Action:
Lebanese Hostages in fsrael, 41 HARV. INT'L L.}, 185, 243-44 (2000).

51. Charclotte M. Liegl-Paul, Civilian Priznners af War: A Proposed Citizen Code of Conduct,
182 MIL. L. REV. 106, 113 (2004} (citations omitted).

52, The Protocol Additional to the Geneva Conventions of 12 August 1945, and Relating to
the Prolection of Victims of [nternarional Armed Conflict, Pec. 12, 1977, art. 50, 1125 UN.T.5.
3, triez to zolve thiz problem in article 50, which states:

Article S0—Drefinition of ¢ivilians and civilian population :
1. A civilirn is 2ny person who docs not belong 1o one of the catepories of persons
referred to in Anticle 4 A {13, (2), 3) and (6) of the Third Convention and in Anicle 43
of this Protocol. In case of doubt whether a person is o civilian, that person shall be
comsidered 1o bo a civilian,
2. The civilian populalion cemprises all persons who are civilians.
3. The presence within the civilian population of individuals whe do not come within
the definition of civilians does not deprive the population of its ivilian charaster.
This does not do much to clarify the [ssues since it just falls back on the language of the prior
Convention. It docs, however, reilerate that there are only two legal stetuses for persons on the
bautleficld,

53. See, e.g, Jennifer Eisca, Trearment of “Baltlefield Detainees” In the War on Terrarism,

Cong. Res. Serv, Pol*y Paper, Dec. 8, 2003, available ot LEXIS, News File.
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A.  Analysis of Article 4 of the GPW

The GPW starts off with an introductory paragraph, followed by
articles 2°* and 3, which are common to all four Geneva Conventions
and deal with applicability of the Conventions, The next article, article
4, discusses the issue of combatant status and addresses who is covered
by its provisions. It states, in pertinent part:

A. Prisoners of War, in the sense of the present Convention, are
persons belonging to one of the foilowing categories, who have
fallen into the power of the enemy:

(1} Members of the armed forces of a Party to the conflict as
well as members of militias or volunteer corps forming part
of such armed forces.

(2) Members of other militias and members of other volunteer
corps, including those of organized resistance movements,
belonging to a Party to the conflict and operating in or outside
their own territory, even if this territory 1s occupied, provided
that such militias or volunteer corps, including such
organized resistance movements, fulfill the following
conditions:

(a) that of being commanded by a person responsible for
his subordinates;

54, Articte 2 defines the applicability of the Genevs Conventions and is commaon to all four
Conventions to ensuze that they apply to the same sitpationg, Article 2 specifically states thal the
Conventions apply to intemational armed conflict or conilict “between two .or more of the High
Contracting Parties [to the Geneva Conventiong), even if the state of war is not recognized by one
of them™ and to states of “occupation” Sec GPW, supra note 43, reprinied in SCHINDLER &
TOMAN, supra note 14, at 429-30. The ful! body of the law of war applies to commen article 2
conflicts, Ineluding the pravisions of the Geneva Conventions, International & Operational Law
Department, The Judge Advocate General's Legal Center and School, LLS. Army, OPERATIONAL
Law HANDBOOK 12, 15 (Derek 1. Grimes ed., 2005).

55, In contrast to article 2 conflicts, article 3 deals with "amad conflict not of an intemational
character occurring in the territory of ane of the High Contracting Parties.” See Convention (1) for
the Amclioration of the Cendition of the Wounded and Slek in Anned Foroes in the Field, supra
note 43, art. 2; Convention (11} for the Amelioration of the Condition of Wounded, Sick, and
Shipwrecked Members of Armed Forces ot Sea, supra note 43, art. 2; GPW, supra note 43, art, Z;
and Convention (IV) Relative (o the Protection of Civilian Persons in Time of War, supra note
43, art 2. A much smaller and less encompassing set of rights applies to individeals participating
in commen article 3 conflicts. For a discussion ¢n the differences bebween common articles 2 and
3, see W, Michae] Reisman and James Silk, Wavch Law Applies to the Afghan Conflici?, §2 AM.
JANT'L L. 4539 {1988); Theodor Meron, The Humanization of Humanitarian Law, 94 An. ).
INT'L L. 239, 260 (20007, These rights do not include combatant immunity.
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{(b) that of having a fixed distinctive sign recognizable at a
distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with
the laws and customs of war.

(3) Members of regular armed forces who profess allegiance
to a government or an authority not recognized by the
Detaining Power.

(6) Inhabitants of a non-occupied territory, who on the
appreach of the enemy sponianeously take up arms to resist
the invading forees, without having had time to form
themselves into regular armed units, provided they carry arms
openly and respect the laws of war. *

It is important to note that the 1949 Conventions were writien largely
in response to the experiences of World War Ik Given the partisan
operations during that conflict, deciding how to treat such forces was
certainly part of the negotiating process. The state representatives each
came with different ideas based on their experience from the war, some
of whom had supporied large numbers of partisans and eother irtegular
forces.” Article 4 attempted to deal with the issues of partisans and
others who might participate on the battlefield and deserve protection.®®

For example, the issue of extending combatant status to those
participating in civil wars was also debated at the Diplomatic
Conference of 1945, The delegates decided against it because they did
not want to grant combatant protections to groups fighting against their
own governmeni,” Combatant status was too valuable a privilege to

56. GEW, supranote 43, art. 4.

37, See COMMENTARY ON THE GENEVA CONVENTION RELATIVE TO THE TREATMENT OF
PRISONERS OF WaR 52-53 (Jean 8. Pictet ed., 1958); Aldrich, supra note 16, at 44,

58 But see Derek Jinks, The Declining Significance of POW Siatus, 45 HARV. INT'L L.). 367,
374 £2004) (%1t is well understood in humanitarian law eircles that the 1942 Geneva Conventions
did Hitle to resalve the long-standing dispute over whether and when irregular forces should
guealify for lawhe] combatant stalus.”).

59. Mathaniet Berman, Privileging Combat? Contemporary Conflict and the Legn!
Construction of War, 43 Corimt. J TRANSMAT'L L. 1, 19-20 {2004). Acticle 3, dealing with
nonintemnational armed conflicts, specificatly does not grant combatant immmunity, regardless of
compliance with the four criteria of asticle 4. See Jinks, supra note 5§, at 404-05 (*States
supported this langnage [of Article 3] so that members of an iregular armed group could be
subjected to domestic criminal prosecution for their very participation in the hostilities gven if
conducted in accordance with the laws of war.™).
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-distribute to all fighting forces. This special status was to be reserved
for a select few who clearly distinguished themselves as lawful
battlefield fighters.

Sinice the events of September 11, 2001, and the United States’
resulting detention of “unlawful combatants™® in Guantanamo, there
has been an ongoing debate concerning the definition of a combatant
and who qualifies for combatant status. In its simplest form, the
questton is whether the four eriteria in paragraph 4A{2) apply to the
regular armed forces mentioned in 4A{1) and (3).*! Though it is not
resolved under international law,® the United States has taken a clear
stand on this issue.” For the purposes of this Article, the resolution of
this question is unimportant. kt suffices to say that for those who are
most contentious on the battlefield, meaning those who are not the
regular forces of their nation state, compliance with the four criteria are
required to receive the benefits of combatant status.

A further point of importance from article 4 is that these provisions
provide an all-or-nothing test. As Professor Rosa Ebrenreich Brooks
states, “one’s stalus as a ‘lawful combatant’ under the Geneva
Conveniions hinges, as a threshold matter, ot on one’s substantive
actions but on certain questions of form: whether one is under
responsible command, whether one ‘wears a fixed distinctive sign
recognizable at a distance,” and whether one carries arms openly.”®
Further, these cenditions are conjunctive, meaning that an individual
must comply with all of them, or no status and no privileges are granted.
As the United States argusd in relation to tho Taliban, their epen
noncompliance with the laws of war disqualified them from the
privileges of combatant status despite their potential compliance with
other criteria.”

60. See Printer, supra note 38, at 36369 {defining combatanis, aohcombatanis, and untawiul
combatanis),

61. See Berman, supra note 39, at 41-43 (2004) for an efflclent encapsulation of the
arguments on hoth sides. '

62, See Leon Friedman, UL8. is Fiolating Aecord on POWs, MNEWSDAY, lan, 26, 2004,

83, See John £. Yoo & James C. Ho, The Statns of Terrovists, 44 VA, ) INT'L L. 207, 225
(2003).

#i4. Breoks, sapra note 3, at 708,

65, Juseph P. Bialke, Al-Qaeda & Taliban Unlowfild Combatant Deatainces, Unfawfil
Belligerency, and the fmrernational Laws of Armed Conflict, 35 AF, L. REV, 1, 3034 {2004). Bur
see Steven W. Becker, “Mirror, Mirrer on the Wall .. ": Assessing the Aftermath of September
dith, 3T ValL. L. BEV. 563, 5T1-75 (2043) {arewing that the Taliban descrved combatant status
based on article 4 of the GP'W).
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The United States advocates against the Taliban and others who fail
to comply with the article receiving combatant status because the status
is associated with a number of privileges that are further outlined in the
Conveniion. The most important benefit is combatant immunity; there
are others of great value as well, such as repatriation after the war;®
specific limitation on living conditions;”” work requirements;*
correspondence and relief packages;* and limitation on disciplinary and
judictal proceedings.™

Professor Jinks has recently arpued that these privileges attending
combatant status are not significantly more extensive than those
privileges offcred to civilians in the GCC.”' However, the one major
exception to this 1s the lack of ¢riminal sanction for normally illegal acts
such as killing and destruction of pmperty granted to combatants. Even
jinks agrees that “[ijn the end, ihe uniyue proteciive significance of
POW status is combatant 1mmumty.“72 This btanket immunity for
warlike acts that fit within the taw of armed conflict turns a murderer
inte a soldier doing his duty to his sovereign. It is this immunity that the
United States refuses to grant to al Qaeda and the Taliban,” despite

66, GPW, supra note 43, art. 118,

67, fd arts. 22-25.

68, fd arts. 4957,

6%, fd arts. 71-T7,

0. Id. arts. 82-108,

71. Jinks, supra note 58, at 380, Alse see the Convention ([V) relative 10 the Protection of
lelan Persons it Time of War, supra note 43, where article 6 discusses the end of the
application of the Convention at the end of hostilities or ong year after in the case of occupation,
articles 3394 deal with internment carnps, articles 95-98 deal with internee labar, articles 107-
113 cover correspondence, articles 64—75 discuss disciplinary and judicial proceedings for the
poputation as & whote, and articles 117-26 deal with disciplinary and judicial proceedings or
interness. See alro Gabor Rona, War, Internarional Law, and Sovereignty: Reevaluating the Rules
af the Game in a New Century: Legal Fromeworks to Combat Terrovists: Avi Abundant Inventory
of Existing Tools, 5 CHL I [NT'L L. 499, 504 (2005) {neting that the United States” position
would afford enemy combatants neither GPW privileges nor GOC privileges but would leave
them in & “legal black hole.”); Kantwill & Wahs, supra note 16, at 687708,

2. dinks, supra note 58, at 436; see afso Derek Jinks, The Changing Laws of War: Do We
Meed a New Legal Regime After September 117 Protective Parity and the Laws of War, 70
NOTRE DaME L. REV. 1493, 1520 {2004); LOUISE DOSWALD-BECK, [mplementalion of
Internationa! Humanitarian Law in Future Wars, in 71 THE Law OF ARMED CONELICT: iNTO
THE NEW MILLEMMIUM 55 (Naval War College Internaticnal Law Studies) (Michael M. Schontt
& Leskie €. Green eds., 1998),

73. The Unijted States rocently published Joint Publication 3-63, Joint Doctrine for Delainee
Operations, where it skites that enemy combatants “are not granted or entitled 10 the privileges of
the Geneva Convention.™ THE JOINT CHIEES OF STAFF, JOINT FUR 3-62, JOINT DOCTRINE FOR
DETAINEE OPERATIONS [-1 (Final Coordinating Draft, Mar. 23, 2005}, aveilable ar
hitpferyptome. orpfoint/joiot-pubs.htm (last visited Sept. 21, 2005} see afse Jim Mannion,
Rights Group Decries Proposed Mifitary Docitrine that Formalizes "Eremy Combatants " Status,
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reasonable arguments to do so. The United States believes that #t would
not only clozk calculated murder in legitimacy, but also derogate the
protections given noncombatants.™

B.  Protections for Noncombatants

The primary reason for insisting on the criteria for combatant status is
to allow for distinction on the battlefield.”® As Licutenant Colonel
Joseph Bialke states:

Armed conflict places large numbers of civilians on all sides of a
conflict in grave situations where the risks of death, suffering,
loss, and other depredations are extremely high. This is
especially so when combatants disguise themselves as protected
noncoembatant civilians, [The law of armed conflict] has long
been designed to mitigate the risks to civilans by cleatly
distinguishing lawful combatants from unlawful combatants.”™

In the absence of this ability to distinguish combatants from
noncombatants, soldiers on the battlefield are left in the unsatisfactory
situation mentioned in the quotes begiuning this Article. They must
decide either not to shoot those who appear to be noncombatants and
risk being killed, or attempt to distinguish between combatants and
nencombatants, and in doing so, knﬂwingly accept the risk of killing
noncombatants for self-preservation.”

Distinguishing between combatants and noncombatants is generalljf
done by requiring combatants™ to wear uniforms.™ The purpese of the

Agence France Presso, Apr. 8, 2005,

74. Bialke, swpra note 65, at 84,

75, See Jinks, sypra nate 72, at 1497, which states:

Moncombatants are granted immunity from attack so long as they do not participate
directly in hostilities. In this sense, the protéction of noncombatants from attack 1z
predicated on a clear distinction between combatants and noncombatants. 1f attacking
forces cannot distingmish between enemy soldiers and civilians, this type of rule cannot
work well....It is the goal of protecting innocent civilians that requites a sharp line
between combatants and noncombatants.

76, Blallce, supra note 76, at 7.

77. See Maxwelt, supra note 7, at 23 (“Absent this ability to distinguish between lawiil and
enlawll combatants, an enemy might well be left with one of two targeting choices: do not
engage any civilians, even though some are cngaging its forces, or engage every cnemy civilian
o the bantlefield. The latter choice will likely prevail.”).

7&. A significant issue in recent wars i3 the expansive use of cwilian emplovess and
contractors to support the force, The obvieus challenge for nations like the United States which
extensively use eivilians in combat is t¢ retain the legal protections for noncombatants in a way to
allgw these essential civilian contractors on the battlefield, See Liegl-Paul, stipra note 51, at 108
(*The [U.8. Depadment of Defense] employs civilians in a variety of roles in [lrag and
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uniform requirement is to allow other combatants to know who to target
and who not to target,” thereby protecting noncombatants. The
advantages to the fixed distinctive sign are obvious. A person’s outward
appearance provides no information about whether the person is likely
1o comply with the laws of war or is commanded by a reasonable entity.
Furthermore, because of the general lack of safety in war-torn areas,
many civilians carry weapons for protection.® Of the four article 4

Afghanistan]. Depatment of Defense civilians and contrachors, at times, work side by side with
uniformed persermel,” (eitations omitted)). Prior to Operation Enduring Freedom, both the Army
and Alr Foree issued guidance that contractorz should not wear military vniforms. Michael
Guilllory states:

[nitially, both the Atmy and the Air Force indieated that eontractors should not wear
military uriforms. “Contractors accompanying the force are not authorized to wear
uniforins, except for specific items required for safety or security, such as: chemical
defenze equipment, cold weather squipment, or mizsion specific safety equipment.” On
February 8, 2001, the Acting Secretary of the Air Force issued & similar admonition but
the prohibitions are net ironclad: “If required by the Theater commander, the
deployment processing center will issue Organizational Clothing and Individua!
Equipment to contractor personnel. The wearing of such equipment by contractor
personnel, however, i3 voluniary.” “Exceptions may be made far compelling
reasons....Should commanders issue any type of standard uniform ftem to contractors
[sic] pecsonnel, care must be taben to reguire that the contracior personnel be
distinguishable from military personnel theough the use of gome distinctively colored
patches, armbands, or headgear,”

Guillery, supra note 7, at 128-29; see afso Michazl N. Schmin, War, friernational Law, and
Sovereignny: Reevaluating the Rules of the Game in @ New Century: Humanbarian Law and
Divect Participation i Hostitiles by Private Contractors or Chullfan Employees, 5 CHIL J. INT'L
L. 511 {2005) {providing an excellent analysizs of the status of civilian ¢ontractors and employees
in armed conflict).

79, Bialke, suprg note 65, at 13 (“LOAC [the law of armed conflict] secks to proteet clvilian
populations by proscribing conduet that endangers such populations unreasonably, such as taking
part in combat withont wearing a distinetive uniform or other form of identification that is clear
and visible at a distance.™).

2C. Berman, supra note 59, at 43,

B1. Guillory, supra note 7, at 133,

82 See Guillory, supra note 7, at 129-30 {guoting 1.5, DEPARTMENT OF THE ARMY, FIELD
Mariiar 100-21, CONTRACTORS ON THE BATTLEFIELD, 18 (2000}

The genel policy of the Ammy i3 that constractor personnel will not be armed.
However, under certain conditions...they may be allowed to do 50. The decision to
allow contractor personnel to carry and use weapons for personal protection sests with
the CINC. Once the CINC has approved their issue and use, the confractor's company
policy must permit the use of weapons by its employees; and, the employee must agree
o carry 4 weapon. When all of these conditions have been met, conlractor personnel
may only be issved military specification sidéarms, loaded with military specification
aminunition, by the military. Additionally, contractor perzonnel must be specifically
trained and familiarized with the weapon, and trained in the use of deadly force in order
to protect themselves. Centractor personne] will not possess privately owned weapons.

See alse Guillory, supra note 7, at 12930 {guoting Lawrence 1. Delaney, Interim Policy
Memerandum—Contractors in the Theater (8 Feb. 2001Y):

HelnpCnlipe =« &5 Wa. J. Int'l L. 225 2005=2006
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criteria, this leaves the fixed distinctive sign as clearly the best way to
distinguish between combatants and noncombatants. Though other
“distinctive sign[s] recognizable at a distance” have been used,™ “the
use of a uniform or distinctive sign is the most basic of the four indicia
of lawful belligerency™ and remains the most effective means for
distinguishing between combatarnts and noncombatants.

The goal of international law, given its desire to protect
noncombatants during armed conflict, ought to be to ensure all
battlefield fighters distinguish themselves by wearing a uniform,
Unfortunately, the international community seems to be moving in the
opposite direction.

C. GPI Arguments

Despite the value of uniforms in preserving the principle of
distinetion, the international community decided to devalue the
requirement for a fixed distinetive sign in Protocol I to the Geneva
Conventions (GPI).¥ This Protocol was written in response to the
expericnces of the Vietnam War® and specifically relaxed the
requirements for combatant status, Artieles 43 and 44 state, in perfinent
pact: :

Article 43, Armed forces

1. The armed forces of a Party to a conflict consist of all

crganized armed forces, groups and units which are under a

command responsible to that Party for the conduct or its

subordinates, even if that Party is represented by a govemment or

an authority not recognized by an adverse Party. Such armed

forces shall be subject to an internal disciplinary system which,

Air Force commanders should not issue firearms to contrastor personnel operating on
their installations, nor shauld they allow contractar personnel to carry personalily owned
weapons, With the express permission of the geographic CINC and in consultation with
host nation authorities, Air Force commanders may deviate from this prohibition of
firearms only in the most wnusual of circumstances {e.g., for protection from bandils or
dangerous amimals if no military personnel aee présent (o provide protection),

B3 Hays Parks, Special Forces® Wear of Non-Standard Uniforms, 4 CHL ). INT'L L. 493, 523
(2003}, see alse id {deseribing the Northem Alliance fighters in Afghanistan distinguishing
themselves by the wear of a hat or tribal searf')

4. Bialke, supra note 85, at 24-25,

84, Protocol Additional to the Geneva Conventions of Avg. 12, 1949, and Relating to the
Protection of Viclims of Internatlonal Armed Conflicts (Protocol I} [hereinafter GPI, opened for
signetrre Dee. 12, 1977, 16 LL.M. )39,

88, See Theodor Meron, The Time Has Come for the United States (o Ra.*{fy Geneva Protocol
588 AM. J INT'L L. 678, 679 {1994),

llelnGalioe -- 486 ¥a, 5. Int'l L. 228 2005-20J6
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inter alia, shall enforce compliance with the rules of international
law applicable in armed conflict,

Article 44, Combatants and prisoners of war

3. In order to promote the protection of the civilian populaiion
from the eoffects of hostilities, combatanis are obliged to
distinguish themselves from the civilian population while they
arg engaged in an attack or in a military operation preparatory to
an attack. Recognizing, however, that there are situations in
armed conflicts where, owing to the nature of the hostilities an
armed combatant cannot so distinguish himself, he shall retain
his status as a combatant, provided that, in sach situations, he
carries his arms openly:

(a) during each military engagement, and

{b) during such time as he is visible to the adversary while he is
engaged in a military deployment preceding the launching of an
attack in which he is to participate.

Acts which comply with the requirements of this paragraph shall
not be considered as perfidious within the meaning of Article 37,
paragraph 1 {¢).

5. Any combatant who falls into the power of an adverse Party
while not engaged in an attack or in a military operation
preparatory to an attack shall not forfeit his rights to be a
combatant and a prisoner of war by virtue of his prior activities.

7. This Article is not inicnded to change the generally accepted
practice of States with respect to the wearing of the uniform by
combatants assigned to the regular, uniformed armed units of a
Party to the conflict.”

B7. GPI, supra note B5. The rermainder of the provisions in these two articles are also important
and have bearing on this preblem: '

Article 43

2. Members of the armed forces of a Party to & conflict {other than medical personnel
and chaplains covered by Articls 33 of the Third Convention) are combatants, that is to
say, they have the right to participate dirsctly in hostilities,

3. Whenever a Pary o a confligt incorporales a paramilitary or armed law
enforcement agency into its armed forces it shall so notify the other Parties to the
cenflict,

EeipCrline —- <& wa. J. Int*l L. 227 Z005-2004
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These provisions are highly controversial.® The United States signed
but did not ratify the GPI because, although it accepts much of the GPI
as customary international law,” it specifically objects to articles 43 and
44.%® In fact, President Reagan made those objections explicit in his
letter of Transmittal to the Senate concerning their advice and consent,*

Artticle 44(3) changes the traditional requirements of article 4 of the
GPW by not requiring the uniform when, “owing to the nature of the
hostilities an armed combatant cannot so distinguish himself”** This
derogation from the traditional standard “has been congtrued to overly
broaden the category of lawful combatants to include un-vniformed
guerrillas, insurgents and similar groups. This dramatically lowers the

Arniicle 44

1. Any combatant, 45 defined in Article 43, who falls into the power of an adverse
Party shall be a prisoner of war.

2. While all combatants are obliged to comply with the rules of international law
applicable in armed conflict, violations of these rules shall not deprive a combatant of
his right to be a combatant or, if he falls into the power of an adverse Party, of his dght
to be a prisoner of war, except as provided in paragraphs 3 and 4.

4. A combatant whe $alls into the power of an adverse Party while failing to meet the
requirements set forth in the second sentence of paragraph 3 shall forfelt his right 1o be 2
prisoner of war, but he shall, nevertheless, be given prtections equivalent in all respects
t0 those accorded to prisoners of war by the Third Convention and by this Protocel. This
protection includes protections equivalent to those accorded to prisoners of war by the
Third Convention in the case where such a person ig tried and punished for any offences
he has committed,

£. This Article is without prejudice to the right of any person to be a prisener of war
pursuant to Article 4 of the Third Convention,

3. In addition to the categeries of persons mentloned in Article 13 of the First and
Second Conventions, #ll members of the armed forees of o Party to the conflict, as
defined in Ariicle 43 of this Protocol, shall be entitled to protection under those
Conventions if they are woundad or sick or, in the case of the Second Convention,
shipwrecked at sea or in ather waters,

Id

88 See Aldrich, suprg note 16, at 4548, Mr. Aldrich was a part of the U.S. dalegalion to
Protocel [ and provides an interesting analysis of some of these provisions, while noling that they
were conroversial and caused much consternation and debate amaongst the parties.

89 See Michacl 1. Matheson, Fhe United States Position on the Relarion of Customary Law
io the [977 Protocoly Additional to the 1949 Geneva Conventionr, 2 AM. UL 1 INTL L. & PoL'y
N2 (1987) (discussing which articles of the GP] the United States belleves are customary
imernational law and 10 which the United States objects}.

80, See Yoo & Ho, supra note 63, at 226-28; Matheson, supra note 89, at 425-26
{specificaliy detalling the United States’ view on asticles 43 and 44).

#1. See Message of President Ronald Reagan te United States Senate, fan. 23, 1987, reprinted
in 81 AM. L INT'L L. 210 (1987).

02. GPl, supra note 85, art. 4403).

HelnCnlipmg —— 46 va, J. Ink"l L. 228 2005-Z00&
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standard of a combatant’s reguirements of lawful belligerency and POW
status, significantly diminishes combatant/noncombatant distinctions,
and hence substantially endangers noncombatant civiltians.”™ Part of the
reason combatants are given special privileges is because they
distinguish themselves from the civilian population,” and by so doing,
hold themselves out as targets to lawful and vnlawful combatants
alikc.” Article 44(7) creates a “bias apainst regular mmed forces”
because it Jeaves their responsibilities and requirements intact while
article 44(3) excuses others from kecping them.*

As onc of the sponsors of the Protocol, the ICRC comwpiled a
commentary on the proceedings.” Concerning articie 43, the
Commeniary states that “[i]t does not allow this combatant to have the
status of a combatant while he is in action, and the status of a civilian at
other times. It does not recognize combatant stams sirike as ‘on
demand.”® [t then adds that this language is designed to put “ali
combatants on an equal legal footing.”™ However, in the next
paragraph, the commentary admits that “[aln effective distinction
between combatants and non-combatants may be more difficult as a
result, but not to the point of becaming impossible,”

The approach of the GPI is connterproductive. Rather than attempt to
give battlefield fighters an incentive to strive for complete compliance,
GP1 lowers the requirements for combatant status to bring more people
within the ambit of the Convention’s coverage. This approach does not
support the overall idea of “promoting the protection of the civilian
population from the effects of hostilities™® because it tries to solve the

93. EBialke, supra notc 65, at 29,

4. Sge Jinks, supra note 72, at 1513 (arguing that the protections coming from Geneva Law
are based on the assumption that ali homan beings deserved to b treated humanely and,
therefore, unlawiul combatants should be eligible for that same treatment. The difference in the
case of privileges other than medical ¢are, such as targeting issues and combatant immunity, is
that by wearing uniforms, members of the military publicly make themselves targeis, something
unlawfie] combatants are not willing to do).

95. Gf Femrell, supra note 15, at 105 {arguing that some special operations missions in
civilian ¢lothes may result in the loss of combatant statug or a charge of perfidy); W. Hays Parks,
sHpra note 83, at 497 (arguing that it is permissible to dress in “non-standard” unifornss to “lovwer
the visibility of U8, forees™).

96. Berman, supra notc 59, at 47-4%; Lee A, Casey & David B. Rivkin, J., Douwble-Red-
Crossed, MAT'L INTEREST, Spring 2005, at 6667, .

07, COMMENTARY OM THE ADDITIONAL PROTOCOLS OF 8 JUWE 1977 TO TUE GEMEVA
CONVENTIONS OF 1949 (5. Pictet et al. eds., 1958).

98, Id 71678,

99, id,

100 7 1675,

101, GPL, supra note 85, art. 43£3).
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problem of combatant status by relaxing the standards, giving insurgents
a disincentive to distinguish themselves, Article 44(3)’s allowance for
part-time combatants who “distinguish themselves from the civilian
population while they are engaged in an attack or in a military operation
preparatory to an attack™'® may be an attempt to encourage those who
otherwise would not distingnish themselves to do so. The exception
allowed when “an armed combatant cannot so distinguish himself,™'®
however, not only destroys the utility of the arficle but is a fatal flaw to
the document.'™

GPI's derogation of the standards required to achieve combatant
status, if accepted by the international community as a whole, would
risk the safety of civilians. It is self~evident that “[n]Joncombatants are
most at risk when combatants hide amongst them, wearing civilian
clothes and using civilians as human shiglds. There are good reasons to
think that many fighters will continue to engage in this dangerous
subterfuge.”'”

George Aldrich, head of the U.S. delegation to the Geneva
Conference that signed the GPI,'* wrote in 2000: “Whether or not these
new rules offer encugh incentive to induce resistance groups to comply
can, of course, be determined only in practice.”” The recent conflicts in
Afghanistan and Iraq illustrate current practice and provide a clear
example of why GPI’s relaxation of the uniform standard is the wrong
approach 10 encouraging the protection of civilians and why
ittermediate levels of recognition for those who wear fixed distinctive
signs is so needed. The Taliban example illustrates this point. The Bush
administration decided that the Taliban and al Qaeda would not receive
combatant status.'™ Many have argued the United States was justified in
its treatment of the Taliban and al Qaeda.'” The President recognized

102, I art. 44(3}.

103. 14

104, See Aldrich, supra note 16, at 47 {explaining the intended Interpretation of the language
in article 44(3).

105, Callen, supra note 2, at 1072; Berman, supra note 59, ot 50,

106, See Aldrich, supra note 16, at 46,

107, See id. at 48,

l08 Se¢ White House Fact Sheet: Status of Detainees at Guantanamo, available ot
httpr/ferww. whitehouse gov/newsireleases/2002/42/20020207-13. ! (last visited Cot. 1, 2005}
Brooks, rupra note 3, ot 732-33; ree alse David A. Martin, fmmigration Low and Human Righis:
Legal Line Drawing Post-Sepiember 11 Symposivm Article: Offshore Detainees and the Role of
Courls affer Rasul v. Bush: The Underapprecioted Virrues of Deferential Review, 25 B.C. THIRD
WORLD L.). | (2005} {discussing the Guantaname detginee cages in the United States federal
court system).

109, Bialke, supra note 65, at 2; Casey & Rivkin, Ir., supra note 96, at 63,
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the Taliban as the regular forces of Afghanistan but made the decision
not to grant them combatant status because of their lack of compliance
with the law of war.' Given this decision, the Taliban have no
continuing incentive to distinguish themselves from the civilian
pepulace.'" '

Consider the consequences if the Taliban had anticipated that they
would not be given combatant status, faded into the civilian populace,
and fought from a position of anenymity as the terrorists have done in
Irag. There is no doubt this sirategic maneuver would have resulted in
mere civilian and coalition force deaths. Yet what incentive did the
Taliban have to do otherwise? Because of the current all-or-nothing
approach to combatant status, the Taliban is faced with only
disincentives to distinguish themselves, '

Conversely, the laws of armed conflict, particularly those dealing
with combatants, have been chalienged by asymmeiric opponents fike al
Qaeda and Fedayeen.''" Though the Fedayeen have been. distinguishable
on certain occasions,'”’ they and other groups such as Mahdi’s Militia
have fought in civilian clothes from within civilian formations.!" Ii is
unlikely that providing intermediate levels of recognition to al Qacda
will change its tactics,''* but it may affect groups like the Fedayeen and
Mahdi’s Militia who otherwise would not get any of the privileges of
combatant status. Granting them limited privileges in exchange for the
ability to better distinguish noncombatants would be a significant step
toward attaining the overall intetnational law goal of providing greater
protections to noncombatants. :

114 Bialke, supro note 535, at 16.

111, See Department of Defense News Brisfing Part ! of 2, M2 Presswire, Feb. LI, 2002,
availalle at LEXIS, News Vile. But see The Osgoad File: US, Traaps Find Weapons in Afgharn
Caves and Believe Hundreds of Tafthan Fighters SHH Remaining (CBS television broadeast Mar,
6, 2002), franscript available ar LEXTS, News File.

112, Michagl Sirak, fegal drmed Conflicr, JAME'S DEFENCE WEEKLY, jan. 14, 2004, at 25,

113, See After Attack, 5. Korean Engincers Quit Traq, WasH. POst, Dk, 8, 2003, available
at LEXIS, News File, U.8-frag- A Sunday in Samarra Analyels, [PS-Inter Press Serv., Dec. 5,
2003, available ot LEXAS, Wews File. But see Commanders Relate Laszons Loarned in frag, U.S.
FED. WEWS, Oct. 2%, 2004, avaifable ar LEXIS, News File. _

114 fusight: Imterview with Thomaes Friedmon (CHN INTERNATIOMAL, Apr. 1, 2004),
iranscript availaple of LEX1S, Mews File.

115. Aldrich, supra note 16, at 4443,
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III. EvOLVE THE LAW TO ALLOW INTERMEDIATE LEVELS OF
RECCGNITION FOR PARTIAL COMPLIANCE

A sound approach is to evolve the law to allow for intermediate
levels of recognition for partial compliance with the requirements
clearly identified in article 4 of the GPW, particularly that of wearing a
fixed distinctive emblem, or uniform. The benefit of this approach is
that it would not lower the standard for full combatant status, thereby
leaving mncentives in place to completely comply, but it would provide
intermediate incentives to encourage groups to de all they could to
distinguish themselves from the populace, thereby preserving
protections for noncombatants.

The combatant status determination system is outdated in today’s
world situation'*® and alternatives need to be found. Derek Jinks states
that “[c]riminalization of belligerency creates perverse incentives for the
untawful combatants: because their very participation in the hostilities
subjects them to criminal prosccution upon capture, they have no
incentive to comply with the law of war.”'"” The all-or-nothing nature of
combatant status leaves those who cannot comply with little incentive to
even try. Therefore, “[tlhe denial of combatanis’ privilege to some
combatants does not mean that they will not engage in combat. OQne
may even speculate as to whether those fighting without the privilege
may do so with a special ferocity, precisely because the stakes are so
high.»!"# _ o

Once they have made the decision to fight outside of complete
compliance, unlawful fighters know that they will receive no benefits
and will be quickly tried as murderers in domestic cousts or military
tribunals, This motivation exists because the current system is organized
with only negative incentives to comply with combatant status unless
one can meet all four criteria of GPW.'?

116. Brooks, supra note 3, at 734, 756-57:

[t should be noted that the rules for determining the {awfulness or unlawfelness of a
combatant are themselves archaic and arpuably biased in favor of wealthier armies. The
notion that “lawfulness” might hinge, for instance, on the wearing of “fixed distinctive
signs™ is odd; again, the classic paradigm, with its images of bugles and banners, does
ot accord well with the realities of modern conflicts, in which the rag-tag soidiers of
third-world states and militias may slmply lack the resources to wear amything
resembling 4 uniform. Here, the law of acmed conflict offers a set of chivalric rules that
favors those with more resourcps,

(citations omilted).
117, links, sapwa note 58, at 438; Jinks, supra note 72, 4t 1523,
118, Berman, suprg note 59, at 12,
119, Calicn, sapre note 2, at 102628, 1062-64,
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Jinks has recenily written two thought-provoking articles on this
issue. Jinks agrees that “the question is how best to encourage fighters
to distinguish themselves from the civilian population,”*® He argues
that “protective status categories are an inefficient way to incentivize
individual combatants because these categorigs necessarily trade on
collective considerations-—such as the organizational characteristics of
the fighting force.”?' In other words, the four criteria for combatant
status are too dependent upon a structural view of the person on the
battlefield. There is ne way for an individual actor to gain combatant
status, He then proposes that “[t]he rule of distinction would be better
served by an individual ‘war crimes’ approach that accorded all fighters
substantiat humanitarian protection and punished (in accord with basic
requirements of due process) individual bad actors.”*

There is no doubt that Jinks is correct in his analysis concerning the
need to give positive incentives to fighters. However, this solution fails
to view the problem from the perspective of a soldier on the ground
frying to distinguish between persons dressed in civilian clothes,
knowing that only some of whom are unlawful combatants. The fact
that all who commit war crimes will be prosecuted, whether lawful or
unlawiul combatants, will only deter those untawful combatants who
are concerncd about war crimes prosecutions. Finks’ solution also does
not address the fact that this deterrence by prosecution approach may
only, as mentioned above, increase the ferocity and frequency with
which the fighter uses civilians in his fight.'” Jinks offers only negative
incentives, no carrots to counterbalance the sticks,'* and argues that the
Geneva Conventions are specifically organized in that way.'*

The ultimate solution may include parts of Jinks’ proposal, but there
must also be some “carrot-type” incentives to encourage the unlawful
combatant to distinguish himself and, therefore, make himself a target
(thus protecting the noncombatani population).'® Jason Callen agrees

120. Jinks, supra note 72, at 1495,

121, M4

122 fd

123 See supranoie 111,

124, Hinks, sapra note 58, at 441,

125, Yinks, supra note 72, at 15324=23,

126, The Intemational Commitiee of the Red Cross does not believe that any chanpe ia
necessay despite the ¢lear noncompliance and its resulting risks to noncombatants. See Dalthasar
Stachelin and John Hutson Discuss the Idea of Possibly Changing the Gensva Conventions to
Reflect a More Modem View of Warfare (WPR broadcast Nov, 28, 2004), franscript available at
LEXIS, News File. (Mr. Stachelin, the Director for the International Committee of the Red Cross
Operations for the Middle East and North Africa, states: “[ think that the Geneva Conventions
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and explams that “[t]he best way to protect civilians is to create ihe
strongest incentives for combatants to distinguish themselves from the
rest of the population.”'® Callen believes that the Conventions currently
do this through rewarding only compliance; the incentive of combatant
immunity should be sufficient. However, as the quotations at the
beginning of the article and the continuing experience in Iraq'* clearly
portray, the incentives are cutrently not strong enough to provide for the
desired safety of noncombatants.

Combatant immunity is a great carrot, or incentive, and ought to be
used as such'” in an attempt to bring battleficld fighters into complete
compiiance, Further, it is clear that partial compliance does not merit
complete privilege. Unlawful battlefield combatants cught not to benefit
completely from rules with which they do not comply.” But there are
certainly intermediate protections and benefits that can be offered to
those irregular armed forces to help encourage them to distinguish
themselves from the general populace and give soldiers and other lawful
battlefield participants a greater opportunity to apply the principle of
distinction clearly.

These protections and benefits could include immunity from
prosecution for speech or association crimes connected with political
beliefs; abeyance of execution of punishment until conflict is resolved;
offer of parole, including immunity for weapons crimes not resulting in
death or injury; compliance with international law as a mitigating factor
at sentencing; disallowance of the death penalty; and if the movement
which the fighter is a part of eventually achieves combatant status, the
fighter’s prior lawful warlike actions may also be covered by combatant
immunity.

provide very good answers to the probléms we have tadey. 1§ they were respected, [ think we
would have a totally different situation. Sa, in our view, the most important issue teday is respect
for these conventions and not for revisions.”); see afso Gabor Rona, supra note 71, at 499
(“While there will always be room for tinkering around the margins of any legal framework, the
implication thal a new one needs 1o be developed specifically Lo combat terrorism is doubiful, ™},

127. Callen, swepra note 2, at 1072,

128, See Dilanian, supre note 8 (“Lhe inability to sepamate the good guys from 1he bad is the
ventrzl dilemma that hag bedeviled American soldiers in lraq for nearly two vears as they have
tried {o root out an unknown number of insurgents who wreak havoc and then blend into the
eivilian population.™).

129, Jinks, swpra note 58, at 438,

138 See 2 FINAL RECORD OF THE DMPLOMATIC CONFERENCE OF (SENEVA GF 1949, A, 621
(1949) elred i Callen, swpra note 2, at 1051,
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IV, SPECIFIC PROVISIONS

In enumerating specific proposed incentives to encourage all
battlefield fighters to distinguish themselves from the local populace, it
is important to ensure that these privileges are not already granted to the
class of people targeted for change. Since the armed conflicts in
Afghanistan and Irag, there has been lively discussion on what
priviteges actually accrue to “unlawful combatants,” As previously
mentioned, some believe that unlawful combatants are already covered
by the GCC and that those benefits closely approximate the privileges
accorded prisoners of war in the GPW. This argument is cogently stated
by Jinks who writes that “[tJhe Geneva Conventions protect unlawful
combatants, and this protection very closely approximates that accorded
POWSs.”"?! He concludes his article:

What difference does POW status make? Contrary to
conventional wisdom {and the prevailing poticy debates in the
current “war on terrorism™}, I maintain that POW status carries
no signifficant, unique protective consequences, As a descriptive
matter, the unique protective significance of POW status is
minimal and in sharp decline. The text, structure, and history of
the 1949 Geneva Conventions and the 1977 Additional Protocols
thereto strongly support this conclusion. '

On the other hand, the traditional approach has been to argue that
uniawful combatants receive neither the protections of the GPW or the
GCC. Jason Callen endorses this position when he wriies that the “texi
of the Civilian Convention, together with the Convention’s legislative
history, shows that battlefield unlawful combatants are not among the
unlawful combatants covered by the Conventions.”'™ As opposed to the
ICRC commentary that Jinks uses to support his argument,’”™ Callen

131, Jinks, supra note 38, at 440,
132, Id at442,

133, Callen, supra note 2, al 1031,
134, See id. Calten writes:

Scholars who arpue that the Clvllian convention protects all types of wnlawdul
combataniz rely on the International Commiites of the Red Cross’s Commentary to the
Geneva Conventions. The Commentary provides background on the negotiations that
occurred during the dratting of each Convention and offers the ICRC*s interpretation of
the meaning of the respective Convention's Articles, While the 1CRC Commentary
sugpgests that the Civilian Convention was intended to cover alt unfawiul combatants,
the commeniary does not persuasively show that this is what the Conventions' authors
intended.
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locks to prior conferences and the Final Record of the Geneva
Conference'” for his support.

The resclution of this argument is significant because if unlawful
combatants are covered by the GCC as Jinks argues, some of the
proposals below will represent less meaningful incentives. However, the
fact that the discussion is ongoing and that Callen adopts the traditional
approach make the suggestion of incentives important. Further, state
practice, at least among coalition forces in Iraq and Afehanistan, has
been not to apply GCC privileges to unlawful combatants as a matter of
law, though U.8. forces have provided many privileges as a matter of
policy. ' :

A, Immunity from Speech or Association Crimes Connected with
Political Beliefs

The first incentive that should be offered to battlefield fighters who
choose to distinguish themselves by wearing uniforms is immunity from
prosecution for wreasonous or inciting speech or associating with others
who are involved in the armed conflict, These individuals could still be
detained and held untll they no longer represented a risk or the
termination of the conflict,"” but if prosecution was contemplated, the
detainees would be immune from prosecution for their speech or
associations. Such an incentive may have been useful, for example, in
Baghdad in April 2004,

At that time, members of Mahdi’s Militia were engaging in open
hostilities against the occupying coalition forces.™ Some wore uniforms
and others did not.'*” These battlefield fighters did not qualify for

Id. (citations omitted).

§35. M4 at 1029,

136 See Department of Defense Directive 5100.77, DoD Law of War Program (Dec. 9,
1998), available ai hitp/ffwaw. diic.mil/whe/directives/cormes/pdf2/351007 7p.pdf {last visited Qct.
1, 2005Y:

5.3. The Heads of the Do Components shall:

5.3.1. Ensure that the members of their DoD Components comply with the Yaw of
war during all armed conflicts, however such couflicts are characterized, and with the
pringiples and spint of the law of war during all other operations.

e ; Gregory P. Noone et al,, Prisoners of War in the 2ist Century: issuss in Modern Warfare, 50)
MavalL L. REv. 1, 17 {2004).

137, Jordan J. Paust, Currenz Frasnmres on fnternational Humanitarion Law: War and Fnemy
Status after 9/11: ditacks on the Laow of War, 28 YALE J. INT*L L. 325, 328-29 (2003).

138. Bill Fowell et al., 4n Eruption of fraqi Insurgency Tests LLS. Resolve and Flays Havoo
with Plans to Hand Over Control. How will the President Respond?, TIME, Apr. 19, 2004, at 34.

139, Kimmitt, supra note 2.

Heininlipe -- 44 Wa. J. It ]l L. 236 2005-2006




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 43 of 127

2005 COMBATANT STATUS AND INTERMEDIATE RECOGNITION 237

combatant status but certainly engaged in combat activities. They also
engaged in many open meetings and gatherings to voice support for
Muqtada Al-Sadr. Coalition forces could Iawfutly detain these
individuals as security internees'” and then either prosecute them under
violations of domestic Iragi law or Coalition Provisional Authority
Orders."! However, if the proposed incentive was in place, and the
security internees were dressed in Mahdi’s Militia’s distinctive black
uniforms with green arm- or headbands, those persons could be held as
security intetnecs but not later prosecuted for the crimes associated with
speech or association.*?

This immunity represents an incentive for the unlawful battlefield
fighter because if he is detzined while in civilian clothes, he can
immediately be prosecuted for violations of the law; yet if he
distinguishes himself from the general populace, he receives immunity.
Though he may be detained, he cannot be prosecuted for those crimes.

This offer of immunity in exchange for the wearing of a uniform
represents a benefit to the occupier because it allows him to easily
distinguish those who are actively supporting the counterinsurgency. As
occupying forces move into a gathering of armed and unarmed people,
some wearing fixed distinctive emblems and some not, it is easy to
assess who the insurgents are.

140, GCC, supra note 43, art. 78.

144 See CPA Official Documents, avaifable af hoip:fwww.iragcoalition orgfregulations (last
visited Sept. 21, 20051 (=ite scheduled to be taken down on June 30, 2006), For example, CPA
Order 14, conceming media organizations, states:

Media organizations are prohibited from broadeasting or pubtishing original, re-
broadeast, ce-printed, or syndicated material that:
a) incites violence mgainst any individuel or group, imcluding racial, ethnic eor-
religious groups and wamen;
b) incites eivil disorder, rioting or damage to property;
¢} incites vivlence against Coalition Forces or CPA personnel;
d) advocates alterations to Irag’s borders by violent means. ...
Coalition Provisional Authority Order 14; Prohlbited Medis  Activity, avaifable af
hitgr/fwww iragooalition.orgfegulations20030610_CPAGRD_14_Prohibited_Media_Activity.pdf
{last visited Oct. 10, 2005) (site scheduled to be taken down on June 30, 2006},

142, This proposal i3 semewhat analogous to the immunity given to civiliang in GCC, article
0. See GCC, suypra note 43, arts. 64-75, The occuplier cannot prosecute or punish z protected
petzon during eecupation for the support he may have provided 1o the armies defending apainst
the victorious occupier. O5CAR M. UHLER ET AL., COMMENTARY ON THE GENEVA CONVENTIGN
RELATIVE TG THE PROTECTION OF CIVILIAN PERSONS [N TIME OF WAR 348-49 {Jzan S. Pictet
cd., Bonald Griffim & C.W, Dubleton trans., 1938). Particularly in the case of an insurgency as in
Iraq, the attempt is ko thiow off the accuplier and establiish a new government or restore the old. If
the insurgency s successiul, the same principle of fighting for or against a prior government is
not punishable by the suceeeding govemment.
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B.  No Execution of Punishment Until Conflict Resolved

Another incentive that should be implemented for these irregular
forces willing to distinguish themselves on the battlefield is to guarantee
thai no punishment for their lawful combatant-like criminal activities
will be carried out until the end of hostilities. The use of the “end of
hostilities™ standard as a measure for granting privileges is somewhat
analogous to provisions in both the GPW'™ and the GCC.*** This
becomes especially important when considered with some of the other
proposals bekow, such as precluding the death penalty and the potential
grant of combatant immunity if the unlawful combatants’ organization
later achicves combatant status,

Traditionally, unlawful combatants are subject to capture, detention,
trial and punishment like prisoners of war,"® and also trial and
punishment by military tribunals for their unlawful acts on the
battiefield,"** However, in most cases, a POW may only receive
disciplinary punishment,' not to exceed thirty days of confinement.'®
In the few instances where a POW is subject to judicial process,'" he
retains all the rights granted by the GPW," including immunity for his
lawful warlike acts.”® Further, once hostilities are over, unless he has

143, See GPW, supra note 43, ants. 11519 (requiring POWs fo be repatriated at the cessation
of hostilities unless suspected of war crimes).

144. Acticle 6 of the Convention (IV) Relative to the Protection of Civilian Persons in Time
of War slates:

The present Convention shall apply from the outset of any conflict or occupation
mentioned in Article 2.
In the territory of Parties to the conflict, the application of the present Convention
shall cease on the general closz of military eperations.
In the case of ocoupied temitory, the appllication of the present Convention shall
cease one year aficr the general close of military operations. ...
Conventien {IV) Relative to the Protection of Civilian Persons In Time of War, supra note 43, art,
.

145, See GPW, supra note 43, asts, 83108,

L46. Berman, sypra note 59, at 68.

147, GPW, supra note 43, art. 83,

148, Jd. ans. 89090,

149. There is some debate over whether this would involve enly war crimes commilted prior
to capture or algo crimes conunitted during detention. Compare COMMENTARY ON THE GENEVA
CONVENTION RELATIVE TQ THE TREATMENT OF PRISONERS OF WAK, supra note 142, with
Howard 8. Levie, War Crimes in the Persian Gulf, 1996 51, LOUIS-WARSAW TRANSATLANTIC
L3 153, 153556 {1996).

150, GPW, stpra note 43, art. 108, reprinted in SCHINDLER & TOMAN, supra note 14, at
45657,

151, lordan ). Paust, Current Pressurer on International Humanitarian Law: War and Eremy
Staius after 91 1 Attacks on the Law of War, 28 YALE 1. INT'1. L. 325, 330 {2003),
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committed war crimes, he is repatriated to the civilian population with
no further criminal consequences. His punishment for having been
captured as a lawful combatant is really only detention until the end of
the conflict,'™

Protected persons under the GCC also enjoy certain protections.'™
They cannot be prosecuted for crimes committed or opinions expressed
prior to the occupation,™ and they have the right to most modern
guarantees of a fair wial'® They also may be interied as security
internees or put wnder house arrest.’*® This restraint can continue for
extended periods, conceivably io the end of the occupation,"” but must
be reviewed periodically."*® Protected persons also can be prosecuted for
criminal activity.'” While unlawful combatanis may or may not deserve
these benefits, they merit some additional protections if they are willing
to wear uniforms,

A “no execution of punishment until after the conflict is resolved”
standard is reasonable, follows from the facts of the situation, and
represents 2 clear incentive for the unlawful fighter. Without this
provision, he is likely to be summarily dealt with, potentially tried, and
executed'™ depending on the nations involved in the conflict, However,
his movement may be successful and his fellow partisans brought to
power, In that case, if he had not had his punishment executed but was
merely being held until the conflict was resolved, he would certainly be
freed from any prison in which he was languishing. Further, it is only
the punishment that must be held in abeyance so a trial could go
forward and if acquitted, the unlawful belligerent goes free. If
convicted, the unlawful belligerent may be held as a security internee
until the conflict is resolved and he begins to serve his punishment, or
until he is freed because he no longer represents a threat,'®!

152 GPW, supra noie 43, art. 118,

153. GCC, supra note 43, art. 70.

154, 14 ars, 64=75.

155, fd arts. 71-73,

L56. 14 an. 78.

157, /4 an. 77.

138 fd.

159, Jd arts, 64.75.

160. Mark Mathews, Koshmir Conflict an OQld Grudge; Bur New Escalatton by India,
Pakistan hos Higher Stakes, BALT. SUN, Dec. 29, 2001, at tA; Hundreds of Chechens Said
Missing, AP Onling, June 4, 2001, available at LEX1S, CURNWS File; Fx-Dictator Starts
Lniversity Lecturcs, Pross Ass'n, Sep. 28, 1997, available ar LEXIS, CURNWS File: Risky New
Role for Mexica s Arsgy, UPL, Qck, 19, 1996, available of LEX]S, CURNWS File.

161. GCC, supra note 43, arts. 43, 78, '
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This also offers a clear beaefit to the lawful batflefield forces. Again,
the fact that the unlawful fighter has donned a uniform and chosen to
distinguish himself not only will spare the civilian population, but will
make him much ecasier to target and ecither kill or capture. The
requirement to detain the captured belligerent will prove an
inconvenience for the lawful forces, but is an exchange most forces witl
be willing to make for an increased ability to identify the enemy. The
lawful forces could also decide to offer parole for detained unlawful
combatants as discussed below to relieve them of the deteniion
requirement,

C.  Offer of Parole, Including Immunity for Weapons Crimes not
Resulting in Death or Injury

Collecting large numbers of POWs andfor detainees is always
problematic for an armed foree, and especially so for an invading force.
The required expenditure of resources can be quite burdensome to 2
force even as well supplied as the United States.'®® Offering parole to
unlawful combatants may be a way not only to decrease the significant
logistics requirements required for detainees, but aiso io provide
incentives for those same detainees to distinguish themselves by
wearing uniforms.

Parole, as cmnmcmly used in international Jaw, is “releasmg a
prisoner of war...in return for a pledge not to bear arms.”’** The practice
has been used since at least the age of the Roman Empire and continued
imio the twenticth century.'® Parole was codified in the 1907 Hague
Convention'®® and in the 1949 GPW'* and remains a viable concept

162, See David Rose, Guantanarmo Bay on Trial, YANITY FAIR, Jan. 2004, at 88 (discussing
Halliburton’s $135 million government contract to upgrade the detaines facilities at Guantanamo
Bay).

163. Gary D, Brown, Priraner of War Parole: Ancient Concepr, Modern Uhrifine, 156 MIL, L.
Ry, 208, 200 {1998),

164, For an cxeelleat history on the use of patole, see id. 5t 201-09,

145, 3ee Hague Convention (IV) Respecting the Laws and Customs of War on Land, Annex,
Ot 18, 1907, ant. 10, reprinted in SCHINDLER & TOMAN, supra note 34, ot 78. Article 10 of the
Convention states:

Prisoners of war may be set ot liberty on parele if the laws of thely conntry allow,
end, in such cases, they are bound, on their personat honour, scrupulously to fullil, both
towards their own Government and the Government by whom they were made
prisoners, the cagagements they have contracted.

Id art. 10, .

166. See GPW, supra note 43, art. 2] (“Prisonars of war may be partially or wholly released

oft parote of promise, In so far a3 is allowed by the Taws of the Power on which they depend.”™).
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today, though it is seldom used and proscribed by the United States for
use by its military members.'®¥ Joshua Clover has urged the
reinstatement of the possibility for parole, for use with the Guantanameo
detainees.'”® He advances three reasons why parole of that particular
group of detainees would be advantageous:

First, paroling these detainees would alteviate concerns over the
fact that they may otherwise be held indefinitely. Second,
although they may appear {0 be “freed,” paroled prisoners of war
ar¢ prohibited from being employed in active military service
against their original captors. Third, if these parolees are later
discovered to have “broken” their parole, the original detaining
power, in this case the United States, “has extensive options in
dealing with the miscreant.,” Though the laws of war conflict on
some of the procedural specifics, the parole breaker could
congeivably lose his prisoner of war status,'®

These same advaniages would apply to a much more general
application of the principle of parole to uwnlawful combatants who
distinguish themselves from noncombatants. Knowing that parole may
be offered to those who distinguish themselves (5o long as they have not
otherwise committed murder or other serious violaticns of the law of
war} is an incentive that wiil potentially affect some of the most devout
insurgents.

A counterargument might be that if these unlawful fighters are
already violating the law of war by not complying with the four criteria
of combatancy, they have no reason to comply with a grant of parole
that relies on personal honor to a large degree.'” There is some risk
involved, but treating parole-breaking as a grave breach'"and exercising
universal jurisdiction,' would, if nothing else, give overwhelming
recourse and act as a deterrent. A similar system has been wsed in

167. See Exec. Order No. 10,631, 20 Fed. Reg. 6,057, art, I (Aug, 17, 1955), amended by
Exec. Order No. 12,017, 42 Fed, Reg. 57,241 (Nov. 3, 1977, further amended by Exec, Order
Mo, 12,633, 53 Fed. Reg. 10,355 (Mar. 30, 1988) (establishing the ¢ode of conduct for the 1.8,
armned forces thal requires members of the military to deny pargle from the enemy),

168, Clever, supra note 34, at 370,

169, Fd. (citations omitted).

170. e, e g., Bradford, supro note 6, at 721 n.244; Brown, supra note 163, at 210-11.

171. See gererafly GCC, supra note 43, ants. 43, 147, Historically, parole violators were
subject {0 death. Bradford, supra note 6, at 724 n.266.

172, See Theodor Meron, The Humanization of Humanitarian Law, 94 AM. J, TNT'L L. 239,
253 {2000).
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fraq,'™ though there is no unclassified report on its success at this point.

Further, it is important to note that parole would only be offered to those
who had sufficient incentive to put on a uniform and make themselves a
target, rather than take the easier and safer method of fighting from
among the civilian crowds and immediately disappearing into safety, It
may be that those willing to so identify themselves to gain the
opportunity of parole will also have the integrity to honor their parcle
abligations.

Though the parclee would still not have the right to ¢ombatant
immunity, and, therefore, could be prosecuted for any unlawful killing
or injury he had cavsed in the course of his actions, this parole may also
include a grant of immunity for weapons crimes that do not result in
death or serious injury.'™ Further, the parole might include a grant of
immunity from other uniawful combat activities such as sabotage or
destruzction of military property belonging to the opposing forces,
providing it did not result in death or serious injury.'™

The benefits to unlawful combatants of parole are gréat and should
serve as a considerable incentive to wear a uniform. Insurgencies and
guerrilla warfare are often full of sabotage amd other non-deadly
activities. For these activities, parole would exist as an option so long as
the unlawful combatant was willing to mark himself as a target. Further,
the offer of parole provides the unlawfi) combatant the opportunity to
return to his home and care for his family and return to normal life,
though now removed from continuing the conflict.

Distinction again provides the benefits to the lawful combatants. The
ability to see the saboteur for who he is, before he completes his work ig
of incredible value, certainly woerth returning him to society on the
grounds that he will fit himself back into the compliant civilian
population. The risks of parole violation bear heavy thought before
granting parole, but are likely risks worth taking.

173. See Richard A, Oppet, Iv., 5 fragis Die in Gunfight Afier Bomd Hits U5, Convay, N.Y.
TIMES, Jan. 10, 2003, at A3 (detailing the release of Iraqi detainees inte the supervision of
community “guarantor™).

174, See generally Cozlition Provisional Authority, Order Wumber 3 (Revised) {Amended),
forder entered into force Dec 31, 2003), a hitpdfwwwirsgeoalitionorgfregulations!
20031231 _CPAGRD2Z REV__AMD_pdf {last visited Oct. 1, 2005} (site scheduled to be taken
down on June 30, 2006).

175, For descriptions and analvses of guerrilla warfare, see Johnie Gombo, Undersranding
Guerritfa Warfaere (1990, ar hitpffweww, globalsecurity.org/militany/librany/report/ 1 990/G Lhtm
{tast visited Sepr. 21, 2005) (providing an overview of the nature of guemrilla warfare) and Lopes,
supra note 9, at 92329 (1994) faddressing the challenge of distinguishing combatant and ¢ivilian
status during puersilla wacliee as defined under the Geneva Convention),
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D, Compliance with International Law as Mitigation at Sentencing

In cases where parole is either not offered or inappropriate, such as
cases of death or serious injury, allowing evidence of the unlawful
combatant’s compliance with the uniform requirement and other
requirements of the combatancy criteria could be used as mitigation
evidence at sentencing in any trial to which the unlawful belligerent was
subject. Louise Doswald-Beck has wurged such a course of action. In
looking for an incentive approach to encouraging compliance, she has
written “[tihe carrot could be, for example, allowing respect of
international law reles to be used in mitigation of sentence when such
persons are tried in national eourts,” ™

Such a measure would have to be sufficiently publicized and would
be less effective with trials that took place after the conflict, but may
still have some effect on the mind of the unlawful combatants. The
amount of mitigation provided would obviously be of significance as
well. This, however, would be a matter of judicial decision and likely
out of the power of the lawful combatants.

There is precedent for allowing compliance with the law of war as
mitigating circumstances at frials. In the Nuremburg Trials after World
War [I, there are at least two examples of the Tribunal mitigating
punishments based on attempts to comply with the law of war.'”” This
would act as an incentive for the unlawful combatants by providing
them at least the possibility of a mitigated sentence at trial. As
mentioned above, because the current state of the law provides for no
benefits at trial for those who do not achieve full combatant status,
many unlawful combatants will be compelled to fight to the death rather
than surrender without hope for a fair or mitigated sentence. Following
this pattern established at Nuremburg may provide incentives to do
otherwise. :

On the other hand, allowing mitigation at sentencing is a small price
to pay for the ability to identify the unlawful combatant. The difference
between sending someone to jail for a short period as opposed to a
longer period is generally of little significance to the invader or
occupier. By the time the unlawful combatant is released from even his

176. DOSWALD-BECK, supra nots 72, at 56,

178, See United States of America v. Flick, 9 LR T.W.C. i, 29 (1949); United States of
America v, List, 11 T.W.C. 737, 1300 (Nuremburg Military Trib. 1948). See gencrally William
A. Schabas, Sentencing by International Tribunals: A Human Rights Approach, 7 DUKE ). COMP,
& INT'L L. 461, 49263 (1997} {describing numerous examples of sentences mitigated by the
Nuremburg Tribunals).
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mitigated sentence, it is likely that the insutgency will have been
overcome and the government will firmly be in place or the invader will
have been repelled and the old government reinstated.

E.  No Death Penalty

If convicted at trial despite any potentially mitigating testimony
concerning an unlawful belligerent’s wearing of a uniform, he may face
punishments as severe as death, depending on his actions. Both the
GCC™ and GPW'™ allow for the death penalty under certain
circumstances, The language of article 63 of the GCC is particularly
appropriate as it deals specifically with unlawful belligerents. It states in
pertinent part: '

The penal provisions promulgated by the Ocecupying Power in
accordance with Articles 64 and 65 may impose the death
penalty on a protected person only in cases where the person is
guilty of espionage, of serious acis of sabotage against the
military installations of the Occupying Power or of intentional
offences which have caused the death of one or more persons,
provided that such offences were punishable by death under the
law of the occupied territory in force before the occupation
began.
The death penalty may not be pronounced against a protected
. person unless the attention of the court has been particulaily
called to the fact that since the accused is not a nationat of the
Occupying Power, he is not bound to it by any duty of
allegiance.
In any case, the death penalty may not be pronounced against a
protected person who was under eighteen years of age at the time
of the offence.'"’ :

178, See GCC, supra note 43, ant., 68,
179, Sepe GPW, supra note 43, art. 100: ) )

Prisoners of war and the Protecting Powers shall be informed, as soon as possible, of
the offences which are punishable by the death sentence under the laws of the Detaining
Power.

Other offences shall not thereafter be made punishable by the death penalty without
the concurrence of the Power upon which the prisoners of war depend. The death
sentence cannct be pronounced on a prisoner of wat unless the attention of the court has,
in accordance with Article 87, second parapraph, been particularly called fo the fact that
since the accused is not 2 national of the Detaining Power, he is not bound to it by any
duty of allegiance, and that he is in Its power as the result of circumstances independent
of his own will.
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The first paragraph establishes two threshold questions before the
death penalty can be considered for an unlawful combatant in an
occupation: the type of crime and the law of the country ocoupied. Both
are questions that would be resolved by the detaining power or tribunal
before which the unlawful belligerent appears. The examples of crimes
listed are precisely the type of acts unlawful combatanis do and
therefore represents little limitation on the use of the death penalty.'®

Historically, summary execution was vsed as an option for violations
of the law of war'” and trial, conviction, and execution by a military
tribunal is still lawful.'® Customary intemational law also allows for the
use of the death penalty,’™ though that is a trend that may be
changing.”™ One hundred and thirteen countries still altow the death
penalty, though it has not been used in some of those countries for more
than ten years.”*® There are cerfainly circumstances where the death
penalty is a sentencing option for convicted unlawful belligerents.

However, Thomas McDonnell has made the argument that the death
penalty in the case of terrerism i3 counterproductive, He argues that
using the death penalty against terrorists would lead to greater terrorism,
less cooperation from our allies, and greater danger to our military and

id.

180 GCC, supra note 42, art. 68. .

181, ‘See Deputy Secretary of Defense Paul Wolfowitz, Testimony as Delivered to the Senate
Atined Serviess Commilies on the Transition in Iraq {June 25, 2004), iv U.5. Dep't of Defense
Info., June 25, 2004, availoble qr LEXIS, News File (addressing terrorist attacks and security
issues in Irag).

182 See Lieber Code, svpra noie 24, arts, 20-25, 37, at 6-8; Gregory P. Moone, The History
and Evolution of the Law of War Prior to World War I, 4T NaVAL L. Rav. 176, 192 n.54 (20000,

183. See MNorman L. Greene et ab., Capital Punishment in the Age of Tervorism, 4l CATH.
Law. 187, 203 (2001).

184, See, e.g., Heather Anpe Maddox, 4fter the Dust Settles: Military Tribunad Jusiice for
Terrovists After September 17, 2007, 28 N.C. ). INT'L L. & COM. REG. 421, 433 (2002) (quoting
the 1940 U5, War Department Rules of Land Warlare); Jose E. Alvarez, Crimes of States/Crimes
of Here: Lessons from Bwanda, 24 YALE 1, INT'L L. 363, 408 n.215 {1999); Walter . Sharp, 5r..
The Effective Deterrenice of Exvironmental Damage During drmed Conflict: A Case Analysis of
the Persian Gulf War, 137 MiIL. L. REV. 1, 35 {1992).

185. Sec Elizabeth A, Reimels, Comment, Playing for Keeps: The United States
fnterpretation of fntermational Frohibltions Against the Suvenile Death Penalty—-The ULS, Wants
to Play the Iterrational Human Rights Game, Bur Only 1 it Makes the Rufes, 15 EMORY INT'L
L. REY. 303, 321 (2001} (arguving that the juvenile death penalty is a violatlon of customary
international law and that the drafiers of the international Covenant or Civll and Political Rights
equated the right te life with the abolition of the death penalty}.

186, See Amnesty International, Facts and Figures on the Death Penalty, at
http:/fweb.amnesty.org/pages’deathpenalty-facts-eng (last modified Sept. 27, 2G05) (last visited
Oct. 1, 2005}, .

Heintnline -- 4§ Va. J. Int'l L., Z45 2005-2004
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civilians abroad.'”” These same arguments may also hold true with
uniawful combatants. It is important to note that none of the three
operating international eriminal tribunals is authorized to administer the
death penaity.'*

Removing the death penalty as a possible punishment would create
an incentive for at least a certain number of unlawful belligerents who
might meet the two criteria of the GCC or otherwise be subject to the
death penalty under cusiomary international law or domestic law. Being
protected from the death penalty may mean long prison sentences, but it
may also mean eventual release through changing circumstances, such
as success of the insurgency or international pressure.'® As with other
proposals, it would have to be publicized in advance for greatest effect,
and strictly adhered to when circumstances were appropriate.

For the lawful belligerents, the major detractor from such an
incentive is the issue of continued incarceration and .its continuing
logistical requirements. However, that can serve as a visible reminder of
the veracity of the incentive and also of the penalties of fighting against
the lawful forces, whereas killing the unlawful belligerent may make
him a martyr to other like-minded noncombatants contemplating illegal
activities.

F,  Ifthe Movement Results in International Armed Conflict and the
Fighter Gels Subsequent Combatant Status, the Prior Lawful
Warlike Actions Are Also Covered by Combatant Immunity

Finally, one of the greatest incentives that can be given to unlawful
combatants to encourage them to wear uniforms is that if the movement
they are fighting for at some point obtains combatant status, their prior
actions would be covered by combatant immunity, so long as they
would have been lawful if they had been combatants at the time. In
other words, if an unlawful combatant conducts himself lawfully by
abiding by the laws of war in how he engages in hostile activity, and
does not qualify for combatant status only because of his non-

187, See Thomas M. McDonncli, The Death Penalty—dn Obstacie fo the “War Against
Terrorism”?, 37 VAND, ). TRANSNAT'L L. 353, 400417 (2004), .

188, See Mom V. Demlciner, The Low and Polities of the Deaih Fenalty: Abolition,
Moraterium, or Reform?: The Death Penolty in the United States: Following the European
Lead?, 81 OR. L. BEV. 131, 14344 (2002).

189, See, o.p., Zimbabwe: President Arrives in New York for UN Assembly, AFR, NEWS, Zep.
¥2, 2002, available in LEXTS, News Filte {discussing intemational pressures to release freedom
fighters), Ken Adelman, Open ihe Doors to Burma, Engage Iy Military Leaders in Dialogue,
WASH. TiMES, May 21, 2002, at A21,
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Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 53 of 127

2005] COMBATANTSTATUS AND INTERMEDIATE RECOGNITION 247

compliance with one of the other three criteria, he would be given
combatant immunity if his organization does eventually receive
combatant status,

A Dbatilefield fighter's status is determined at the time he is
captured.””® Once that determination is made, it is generally not
recansidered umless there is some new evidence found that would
change that status. Recognition as combatants for members of his
organization could be such information that would cause a
reconsideration of an wnlawful combatant’s status, and grant him
combatant’s status. For example, assume that an unlawfu! combatant is
part of an irregular force that is fighting an invading force but doesn’t
meet the requirements of combatant status because the force is not
complying with the laws of war, due to most of the fighters not fighting
in uniforms. However, this particular battlefield fighter was fighting in a
distinctive emblem that was subsequently adopted by the rest of his
group and his group was then recognized as complying with the four
combatant stats criteria and given combatant status. Because the
unlawful fighter was in uniform at the time of his capture, his status
cught to be revisited and he ought to be given combatant status.

This incentive adds value to the prior proposals advocating holding in
abeyance the execution of any punishment until the conflict is resolved
and the disallowance of the death penalty., Because the determination
may change over time, not executing the punishment, particularly the
death penalty, is important because the unlawful fighter’s status may
change. _

This provides obvious incentives for the ualawfil belligerent, If he
believes that he deserves combatant status but his feilow fighters simply
have not got all the pieces of combatancy put tegether yet, he has a
concrete incentive to wear a uniform. This argument is an especially
important incentive to groups that are fighting in an internal armed
conflict where combatant status does not apply'™ but where the group

180, Canestaro, supra note 21, at 112-13 (describing the U.S. Supreme Coust’s trestment of
MNazi Saboteurs in Ex parte Cueirin, 317 U5, 1, 37 {1942,
191, See supra note 55, see sz Lopez, supra note 9, ar917?:

The growing number of fatalities and atrocities in recent oivil wars highlights the
inadequacy of the legal protections afforded to civilians, combatants, and peacekeepers
under existing intemational humanitarian law, Although civil wars present the same
horrors as intetnational ones, they are povermed by only a few, largely incffective
provisions in the Geneva Conventions of 1949 and their Additicnal Protocols of 1977,
These provisions offer little pratection (o combatants and sivilians in conventional civil
wars, resulting in an unfortunate disparity between the protections zfforded during
international and intemal conflicts. '

Heinlnline -- 44 wa. J. Int 1l L. %47 ZOQ5-20045
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believes that it will achieve sufficient recognition in the future to be
given ¢combatant status.

For the lawful forces, not only does it allow casier targeting since the
fighter is now in uniform, but it also will act as an incentive for groups
to comply with all the requirements of combatant status. The
opportunity for eventual combatant status and combatant immunity will
have a powerful influence on prospective battlefield fighters and will be
a great encouragement to distinguish themselves on the battlefield."

V. CONCLUSION

Today’s battiefields are populated by noncombatants as well as
combatants. Among those on the battlefield are many who do not meet
all four requirements of article 4 of the GPW and therefore do not
qualify for combatant status. Current international law requires a force
to meet all four requirements before granting any privileges. Without
this privilege of combatant status, these groups of “unlawful
belligerents” have no incentive to comply with any of the four criteria of
combatancy. This all-or-nothing approach is designed to encourage
groups to attempt to achieve combatant status. Instead, it acts as a
disincentive for groups whoe cannot meet all four criteria to attempt
compliance with any of the four requirements, including wearing a fixed
distinctive emblem to help distinguish them from the local populace.

The disincentive for unlawful belligerent groups to distinguish
themselves is counterproductive to the modern attempts to protect non-
combatants and to require combatants to refrain from military
operations that would adversely affect non-combatants. If seldiers
cannot distinguish who the enemy is, and if that enemy attacks from
civilian crowds, it is impossible to expect soldiers to not respond in self-
defense, thereby putting innocent noncombatants at risk. This can be
remedied by offering incentives for the unlawful combatants to
distinguish themselves by wearing uniforms. Providing incentives to
motivate unlawful combatants to wear uniforms c¢an be achieved by
offering some benefits that they would not otherwise qualify for unless
they distinguish themselves, thus, making themselves targets and

Id. {cilations omitted); Gregory M. Travalio, Ferrorism, frrermational Law, and the Use of
Military Force, 18 Wis. INT'L L1 145, 132 (2000%; of Alex G. Peterson, Oder Out of Chaos:
Domestic Enforcement af the Law of Internal Armed Conflicy, 171 MiL. L. REv. |, 5-6 {2000)
{discussing the portions of internatlonal law that have become applicable to internal armed
conflicts).

§92. links, supra nota 58, at 438,
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allowing the lawful forces to better protect the civilian populace. These
mtermediate privileges include immunity from prosecution for speech
or association crimes connected with political beliefs; abeyance on trial
and execution of punishment until conflict is resolved; offering parole,
including immunity for weapons crimes not resulting in. death or injury;
disallowance of the death penalty; and if the movement which the
fighter is a part of eventually achieves combatant status, the fighter’s
prior lawful warlike actions will alsc be covered by combatant
immunity. Granting these privileges will provide real incentives to
unlawful combatants, Equally, the ability to distinguish the enemy that
will flow from having unlawful combatants wear uniforms is certainly
worth the exchange for privileges granted. Granting this intermediate
recognition for partial compliance with the requirements of combatancy
is a solution whose time has come.

Heeinlnlineg —— 46 ¥a, o, Int"l L. Zd9 Z005-Z006
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Civilians at war: reexamining the status of civilians accompanying the armed
farces

J. Ricou Heaton
I. INTRODWCTION

IT. TYPES OF REMOTELY CONDUCTED COMBAT CPERATIONS
A. Tha Spectrum of Computer Metwsrk Attack and Exploitation
Potivities
B, Unmanned Vehicles

ITY. THE TREATMENT OF CIVILIAN EMPLOYERES AND CONTRACTORS
UNDER THE LAW OF WAR
&, The Divisiona Amongat Cowbatants, NHonconmbatants, and
Civilians
1. Combatants Defined
2. Moncombatants Definad
3. Civilians Defined
4. Mercenaries=s Defined
B, Determining What Constitutaes Direct Participation
in Hostilities
C. Law of War Constraints on the Use &f Force Affecting
Civilians Accompanying the Armed Forces

Iv. CIVILIAN INVOLVEMEWNT WITH THE ARMED FORCES IW COMBAT
A. Armed Forces Utilization of Civilian Employases
B. Armed Forces Utilization of Civilian Contractors
1. Rangs of Bervices

2, Reaszgons for Use

WV, CIVILIAN PARTICIFATICH IN REMOTELY COWDUCTED COMBAT
GPFERATIONS UWDER THE LAW OF WAR

VI. INADEQUACSIES IN TEE LAW OF WAR CONCERHING

THE REGULATEOQN OF ACCOMPANYIHNG CIVILIANS

FARTICIEPATING 1IN COMBAT OQOFERATIONS

L. The Law of War Fails to Adequately Separate Combatants
From Civilians

B. The Harrow Definition <f What Constitutes Diract
Participation in Hostilities Eromnoctes the

Civilianizatian
of Military Forces
C, The Law of War Doas Nobt Distinguish Betwsen

Civilian Employes and Contractor Participation In Combat

Dperations

1 of7l




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 58 of 127

D. The Probibition Against Civilian Participatdon in
Renotaly
Conducted Combat Operations is Subjeot to Circumvention

ViT, MODIFYING THE LAW OF WAR
L. Eatabklighing Which Activitiaes Constituta Direct
Participation
in Hostilities
1. Clarifying the Meaning of Diract Participation in
Hostilities
2. Procedure for Specifying Which Activities Constitute
Diract Participation in Hostilities
E. Readdressing the Status of Accompanying Civilians
1. Pesigrating Civilian Enployaes as Remobe’ Conbatants
2. Acocompanying CQivilians Providing Essential and Direct
Support Bhould Be Lawful Targets for Atkack
3, Procedure for Authorizing Change in Civilian Status

VITI. SOWMCLUSION
I INTRODUCTION

Until the last century, the Infliction of violence during war was an intimately
personal experience. Warriors fighting with sword and spear could not be far
removed frem their cpponents. The advent of gunpowder and later of aircraft
stretched the physical dimensions of the battlefield, but still kept combatants
in close proximity to the kargets of their attack,

New technologies available to states have expanded the zone of conflict while
at the same time allowing personnel engaged in hoestilities to be far remaved
frem the battlefield. This remotely conducted combat may take forms such as
attacking ap enemy's computer networks with worms and viruses or using

- remotely controlled unmanned aircraft to launch missiles onto the battlefield.
Utilizing these methods, combatants sltting hefore computer screens can
launch attacks against an enemy hundreds or even thousands of miles away,

A second development in the reaim of armed cenflict is the widespread
practice of states shifting activities previously performed by military
parsonnel to civilian employees and contractors, States increasingly are
integrating civilians into their military ferces, relying an tham to operate and
maintain sophisticated military equipment and to support combat operations,
While this practice offers substantial benefits to states, which may be able to
gave money and gain access to superior technical expertise, it brings with it
the risk of violating the law of war by inappropriately involving civilians in
combat cperations.

2o0f7l
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The law of war attempts to regulate state utilization of civilians in combat
operations in the course of internationaf armed conflicts by prohibiting
civilians from directly participating in combat. The pelicy behind this
prabibltion Is the desire to pratect civilians from being targeted for attack.
The effectiveness of this prohibition has been substantially undercut,
however, by the failure of the law of war to provide a clear deflnltian of what
constitutes direct participation in combat. A prohibition that may have been
easy to apply with simple weapons systems operating at shart range does not
provide clear guidance about the legality of civilians providing essential
servicas in support of a state's warfighting efforts. States are aware of this
ambiguity and have taken advantage of it to increase civilian participation in
military activities.

Tha intersection of states making increased use of civilians and the
development of remately conducted combat operations forms a useful lens
through which to analyze the inadequacies of the law of war in regulating
civilian participation in combat in international conflicts. Currently, civilians
are significantly Invglved En maintaining and oparating the technolagically
complex systems used in remotely conducted combat operations. Definitional
ambiguities and inadequacies in law of war prohibitions against civilians
directly participating in combat are accentuated when applied to civilians
situated far away from any battlefield, but who are nonatheless supporting or
engaging in combat activities.

The issue of whethat civilian employees and contractors may participate
lawfully in combat activitles and, In turn, be the subject of a lawful attack is
relevant for four reasons. First, states are increasing the role civilians play In
their armed forces to the point that civilians play an indispensable role in the
ability of many states to use military force, Second, claar and Iﬁgical
guidetines cencerning what combat related activities these clvlllans may
engage In are necessary to prevent a blurring between civilians and
coembatants that may endanger the general civillan population. Third, civilians
wha do engage in combat activities in viclation of the law of war may become
unlawful combatants and face ¢rirninal liahility for their actions, Fourth, a
state using civilians in violation of the law of war will be in breach of Its
responsibilities under that law,

The law of war concerning civilians accompanying the armed forces needs to
be changed to hetter protect these civilians and to maintain the general
distinction bebtween combatants and civilians unaffiliated with the military,
while also acknowledging and legitimizing the fact that civillans are 50
integrated into many armed forces that they have become an indispensable
and inseparable part of them. To accomplish these goals, the law of war
should be modified in three ways: 1} direct participation in combat should he
defined clearly and narrowly to enable states and individuals to determine
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when civilians are engaging in combat; 2) states, after complying with
appropriate netification requirements, shoukd be able to designate civilian
employees as combatants for the purpose of engaging in remotely conducted
combat operations, and 3} civilian centractors and employees who provide
direct and essential support to combat operations should be acknowledged as
legitimate targets for attack. :

The proposed changes in the law of war will be explored In six sectlons,
beginning with Section I, which discusses the range of activities involved in
two primary bypes of remotely conducted combat operations: computar
network attack and exploitation; and the use of remote-controlled vehicles.

Section III then examines provisions in the law of war relevant to clvllian
employees and cantractars, This examination includes a discussion of how
civilians and combatants are defined under the law of war and the treatment
acocartded civilians accompanying the armed forces. This section discusses the
meaning af the praghlbition on clvilians taking direct part in hostilities and how
ambiguity over what civilian activity falls within this prahibltion undercuts its
effectivenass,

Saection IV provides an overview of how states currently are integrating
civilan employees and contractars inko their militaries and using them in
combat operations. Sectien V then examines the extent to which civillan
employeas and contractors may participate in remotely conducted combat
operations under the law of war.

Section VI discusses problems with how the law of war regulates clvilian
participation in remotely conducted combat operations. The article will
conclude Tn Sectich VII by recommending changes to the law of war to botter
regulate the combat-related activities of civilians accompanylng the armerd
farcas.

In the course of discussing these issues, a particular, although net exclusive,
focus will be placed on how tha United States uses civilian employees and
contractors. This emphasis reflects the fact that the United States has
slgnlficant capabhbilities to conduct combat remotely, has engaged in several
international armed conflicts In recent years, and uses large numbers of
civilian employees and contractors.

II. TYPES OF REMOTELY CONDUCTED COMBAT QPERATIONS
A. The Spectrum of Computer Network Attack and Exploltation Activitles

Computers are indispensable components of a modern econamy and millitary.
The beneflts computers provide, however, come at a8 cost. The same
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computars that process financial transactions for a bank, monitor
maintenance of military aircraft, or control the flow of natural gas through a
pipeline are vulnerable to computer network attack and exploitation {CNAE)
and this thraat is growing. (1)

Computer network attack [CNA) involves operations that target an enemy’s
computér systems for the purpose of destroying, altering, or denying the
systems or the information they cantain. [(2) Computer network exploitation
{CNE} invelves operations intended te obtain information from an enemy's
caonmputer systems. {3) Three charactaristics of CNAE are: 1) they may be
carried out from almost any location, 2) they may achiave many of the same
results of conventional weapons, and 3} states have a widespread interest in
develaplng the capacity to engage In CNAE, CNAE operations are well=suited
to being conducted remotely because a targeted computer netwaork can be
attacked from any computer or other davice with which it can communicate.
{4} Some computer networks are connected to larger computer networks,
such as the Internet, that are accessible to the public. {5) These publicly
accessible networks are suscaptible to being attacked from any computer
linked te the network, no matter where in the world it is located. [(6) Other
computer networks reside on private networks where access to publicly
accessible networks is either nonexistent or controtled. {73 Private computer
networks are mora difficult to penetrate in a CNAE operation, but they, toc,
are subject te attack. (8)

After a computer network has been penetrated, the basic concept of a CNAE
operation involves inserting special types of software code into it. These types
of code, often referred to as malicious code because of the purposeas for which
they are used, include viruses, (9) worms, (10} Trojan horses, (11) loglc
bombs, {12} spywarea, {12) and back daors,. (14) Successful insertion of these
codes into a computer network may allow a CNAE operator o contral the
netwark, damage it, retrieve information from or place false infermation into
It, or to shut it down. {15} The effects of an attack, and the choice of which
CNAE tools to use, depend on the purpose served by the targeted computer
network. (16)

There are two types of computer networks: information systems and
Infrastructure cantral systems, (17) Information systems process information
but do not control anything tanglble other than themselves, (18} These
systams may contain documents, databases, and other types of information,
and include the humerous local area networks operated by governments,
businesses, and other nrganlzations ta help them transact theif affairs. {19)
Successful attacks against infermation systems do not cause direct physical
damage, but may stlll cause significant harm, (20) Examples of the type of
damage such attacks can cause are provided by viruses and waorms that have
spread thraugh the Internet. In 2000, a single worm, known as the
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"ILOVEYOU" warm, spread to more than 500,000 computer systems in ona
day and cauvsed an estimated ten hillion dellars in damage. {21) Multiple other
incidents Involving worms and viruses have each ¢aused a billion dollars or
maore in damages. (22) Even unsuccessful attacks may have a significant
impact because computer network users may be reluctant to rely on the
network for fear it may have been corruptad. (23)

The second type of computer network, infrastructure control systems,
interacts with and controls tangible equipment. {24) Tha most common type
of this system is the supervisory control and acquisition [SCADA) system.
(25) Thasa systems are dsad to control transpertation, water, power, and
manufacturing facilities throughout the world. {26} SCADA systems monltor
data and operations at the facility they control and send instruttions to
egulpment. {Z7) SCADA systems represent an attractive milltary tavget
because important industrial infrastructure supporting military operations
may be damaged without the use of physical weapons. (28} At least ona
documented attack on a SCADA system, albeit by a private Individual, has
occurred. In this attack, the SCADA system of a sewage treatment plant in
Australia was penetrated on multiple eccasions for the purpose of releasing
raw sewage inte nearby parks and rivers. {29}

States' abllity to engage In CNAE is not just theoretical. While the exact
details are intentionally kept secret, the United States possesses both the
capability and strategy for using CNAE. (30) The United States is believed to
have used some form of CNA In Eraq (31) and to have considered its use in the
Balkans. {32) China may have used CNA against Taiwan {33) and during the
first Gulf War a group of Dutch hackers apparently offered to sell Iraq
information that had heen retrieved from Department of Defense computer
systems. {34}

CMHAE is establishing itself as an important tool in military arsenals throughout
the world. As many as a hundred states are pursulng CNAE capahilities,
attracted by the many advantages offered by this type of combat. (35) CNAE
can be developed at a relativaly low cost, can inflict significant damage, can
be engaged in anonyinously, and may reduce physical damage and casualties
in 2 conflict. (36) As long as the economic health and securlty of modern
states fully depend on computer networks, this interest in CMAE is unlikely to
wane, {37}

B. Unmannad Vehicles

Unmanned vehlcles currently in use ar In the process of being developed will
ke in the air; on the ground, and in and under water, making future
hattlefields as much the domain of machines as men. A future conflict could
start with military technicians in a facility within their state thousands of
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miles away from the site of combat cperating unmanned aerial vehicles
(JAVE) as they fly over an enemy's territory. There they attack anti-aircraft
systems with missiles and launch CNA attacks against wireless SCADA
systems to shut down power plants and disrupt rall traffic, A naval task force
then approaches the enemy's coast, using unmanned underwater vessels
(UUVs) to destroy mines and find a safe passage for an amphibious landing,
After a landlng is made and a beachhead secured, armed unmanned ground
vehicles (UGVs) carry supplies and ammunition toward a target of attack, an
enemy city a hundred miles away, saving task force soldiers from facing the
danger of traveling in a convoy for several days through hostile territory.
dnce the UGVs arrive at thelr destination, the soldiers will be ferried to this
location by helicopter, where they will take ammunition and supplles from the
UGVs and commence to attack thair target,

The idea of unmanned vehicles on, or ahove, the battlefield, can be dated back
to at least World War I, whan the United States built a UAV that could he
launched from a track to fly ever enemy lines, {38) This first UAVY, which

never saw combat service, could not be cantrolled from the ground; rather, it
contalned a device engineerad to stop the flow of gasoline to the engine after
the propeller had made a predetermined number of revoelutions, at which time
the UAY would fall to the ground and explode. {39} By the Vietham War,
technology had progressed to the point where UAVs could be used for
reconnalssance wark, and UAVs flew more than 3500 sorties during the war,
although technological limitations hampered thelr effectlvenass, {40}

Developments such as the creatlon of the Glabal Positioning System and
improvesnants in information transmission made UAVs more attractive in the
19%90s. UAVs could now handle more complicated intelligance and
reconnaissance missions and be controlled with greater precislon over greater
distances. {41} The United States has spent billions of dollars on UAVs and
now has about 250 UAVS in its inventory, a number that may fncrease to 1400
by 2015. {42} These UAVYs, including the Global Hawk and the Predator, have
been used ih recannaissance and intelligence missions in conflicts ranging
from the Balkans to Afghanistan and Iraq. {43) The Predatar has bean
modified to carry missiles and has used them in Yemen, Afghanistan, and
Iraq. (44)

While saveral UAVs are in current use, more than sixty separate UAV
programs are under develppment. (45} These programs includa two UAVsS
being degigned by the Air Force and Navy for combat bombing mlsslans, (46)
The Army and the Marines are each developing unmanned helitﬁnpters for
carrying supplies and combat missions. A UAV is aven being developed to
engage in computer natwork attack. {47)
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Unmanned ground vehicles and naval vessels are also under development.
The Department of Defense and Congress have established a g{nal of having
one third of the Army's operatlonal ground combat vehicles being unnmanned
by 2015 and are prepared to spend billions of doflars to achieve it. {48) Two
Army programs involving unmanned ground combat vehiclas include the
Stryker combat vehicle and tha Future Combat System (FCSY. The Stryker
combat vehlcle, which may become the focal point for the Army to rearganize
argund, will be praduced in manned and urimtanned versions. {49} The
unmanned verslon will contaln an autonomous navigation system and be
connected to a command center that can control the vehicle IF [k encounters
problems. {50) The FCS is the Army's top procurement pricrity. {51} The FCS
Involves creating at least threa UGYs that hatwesen them will carry supplies,
perform surveillance and intelligence missions, and engage In combat. {52}
The Marines are developing UGWYs to perform similar missions. {53} While
UGVs are primarily still in the developmeant stage, thay have recaived limited
use from United States forces in Afghanistan and Iraq. {54)

Unmanned surface and subsurface vessels are planned as well, The Navy has
developed and deployed for testing the Spartan, a fast armed boat with a
range of up te a thowsand miles that would be armed with misslles. (55)
Underwater immanned vehicles are more difficult to develop because of the
technical challenges presented when operating underwater, but they do exist,
{56) A UUV was used in Iraq to look for mines in the port at tim Qasar, (57)
Other UUVs are being developed to engage in intelligence and demining
oparations and future Navy ships are being designed to carry theam. [(58)

This interast in unmanned vehiclas is nat limited to the United States,
Countries such as Russia, {59} China, (60) France, (61) Israel, (62) Australia,
{63) the United Kingdom; {64) and India (65} have established or are
developing their own capakbilities in unmanned vehicles. Almost half of all
states possess at least one of the more than 500 UAV systems that have been
developed to date, and at least forty-threa of those states can manufacture a
UAVY. {66) These UAVs have been employed for decades, with two examples
including Israel using UAVs to help destroy Syrian artillery in Lebanen in 1982
{67) and Paklstan sending Chinese-made UAVs into Indla to parfarm
recennaissance in 2002. (68)

Several factors drive thls Interest in unmanned vehicles, They {:an raduce
casualties, be less expensive te build and operate than manned vehicles, and
offer capabilities manned vehicles do not possess. Unmanned vehicles can
reduce casualties by replacing manned systams performing hazardous combat
related duties such as attacking antl-alrcraft batteries, destroying mines, and
resupplying troops in the field, When an unmanned vehicla is destroyed, the
onlty damage is to equipment, a factor casualty-averse states find attractive.
(69)
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Unmanned vehicles are less expensive to build and aperate than their manned
counterparts because they do not need to provide space, protection, or life
support far a craw, {70} In addition to the initial savings when making
unmanned vehicles, tralning and maintenance costs may also bea Ivwarad. The
X-45 UCAV bomber illustrates the potential for savings., Each X-45 will cost
from 15 to 20 million dellars, one-third to one-half of what a new manned
combat aircraft costs. {71} The X-45 can be stored for up to twenky years in
its own climate controlled facility, reducing the need for maintenance. (72)
The expense of training pilets, which includes pilots continuously needing to
fly tralning misslons to keep thelr skills intact, can also be avalded. {73}
Manpower costs can be reduced even further because one operator can
simHtanaously contral up to four X-48s, (74)

Finally, unmannad vahicles can offer superior perfermance bacause they are
not subject to limitations Imposed by the presence of a orew. Unmanned
vehicles can engage in long missions without concern about fatigue and
£ngage in mansuvers such as rapid acceleration that are bayond the tolerance
of a human. {75} '

II1. THE TREATMENT OF CIVILIAN EMPLOYEES AND CONTRACTORS UNDER
THE LAW OF WAR

A, The Divisions Amongst Combatants, Noncombatants, and Civilians

The modern battlefield presents a taxonoemic challenge. Cﬂmba.tants, unlawful
combatants, noncombatants, civilians accompanying the armed forces, and
civilians from the general population may all he present and all are treated
differently under the law of war. Understanding the meaning of these terms
makes it possible to undearstand the status of civilian contrattors and
employees under the law of war.

1. Combatants Defined

Under the modern conception of the law of war, almost everyone involved in
an international armed conflict is classified as having either of two primary
statuses: combatant ar civilian. {76} Combatants are entitled to participate
directly in hostilities while civilians canncot. {77} Beyond this fundamental
distinction; differant protactions and responsibilities belong to the members
of each category. (78)

While war has begn a constant presence in haman history,; the notion of
separating out cambatants from civilians is of surprisingly recent vintage.
Soldiers and sailors existed before the nineteenth century, but not until then
did scholars begin to write about combatants as the class of pacple entitled to
take part in combat. (79)
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The first international effort at forming a definition of combatant eccurred in
the Brussels Conference of 1874. ({80) This definition was adapted wikth
modifications during the Hague Peace Conferences of 1899 and 1907 and
cadified in tha Hague Convention Respecting the Laws and Customs of War on
Land [Hague Convention). (81}

The Hagusa Convention provifles a two-part test for determining combatant
status. (B2) The first part requires a combatant te be part of the armed forces
or of a militia or volunteer corps. Such a requirement reflects the fact that a
state invalved in an armed conflict acts throuah its armed forcas however
categorized. (83)

The second part of the test contains four criteria that must be met to achieve
cambatant status. Patential caombatants must: 1) e commanded by a parsan
responsible for his subordinates; 2} have a fixed distinctive emblem
recogpizable at a distance; 3) carry arms openly; and 4} coenduct their
operations in accordance with the laws and customs of war. (84) The Hague
Convention also provides that a state’s armed farces may consist of
comhbatants and noncombatants, {85)

Over forty years passed before the coming inte force of the next significant
treaty dealing with combatants--the Geneva Convention Relative to the
Treatment of Priseners of War (Geneva Convention II1). (86} This treaty, one
of a saries of four treaties concerning the law of war drafted under the
auspices of the International Committee of tha Red Cross, was signed in
Geneva in 1949, {87} Geneva Convention III, as may be surmised from the
titla, deals with the protection to be afforded prisoners of war ([POWSs).
Because POWSs are, in most circumstances, simply combatants who fall into
the hanis of the enemy, the definition of who is entitled to POW status is all
but synanymous with who is a combatant. {88) Geneva Convention I1II
adopted the Hague Convention definition of combatant with very little change.
(89)

By the 19705, enough states felt the need to update the 1949 Geneva
Conventlons that they met in a conferencea, which resulted in the adoption of
tweo protocols, the first of which was Protocol I Additional to the Geneva
Convention of 1949 (Protocol I). (90) Protocol I supplements and updates the
1949 Geneva Conventions, (91) Protacol I has been ratified by over 160
states {92} and much of Protocol I is considered a codification of existing
international law. (93)

Two aspects of the definition of "combatant" in Pretocol I have provoked
debate, First, members of national liberaticn movements can qualify for
combatant status. Second, In some clreumstances Protocol I appears to blur
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the distinction betwean civilian and combatant status. Analyzing these issues
begins with the definition of combatant in Pratocol I;

The armed forces of & Party to a conflict conaist of all
crganized

armed forces, groups angd units which are under a command

reaponsible te that Party for the conduct of itg subordinahes,
B2Varl

if that Party iz represented by a government or an avthority
not

recognized by an adverge Party. Such armed forces shall bae
aubject

to an internal disoiplinsary system which, inter alia, shall
anforae

conplianca with the rules of international law applicable in
armed

conflict. (84)

The impetus for this expansion was the interest of many Third World
cauntries in having the legitimacy of armed conflict with colonial powers
recognized, (25) This definltlon does broadly extend eligihility for combatant
status to nonstate parties, to include liberation movements, and has,
acocordingly, baen controversial. {96} A particular concern has been that this
article offers protection to terrorist groups. {97) The better argument,
however, supports the conclusion that terrorists are not entitled to combatant
status because the traditional criteria required for combatant status spelled
out in Geneva Convention III still apply. {98) As one commentator has stated,
"Protocol I does not really reduce the four conditions in the Geneva
Conventians but rephrases them." (99) Protocol I, therefore, réquires
adherence to the law of war for combatant status, which means terrorists will
net qualify as combatants. {100)

The second contasted issue concerning cembatant status involves Article 44
of Protocal I, which appears to allow combatants to switch back and forth
between civilian and combatant status, Article 43 states:

[Clombatents are obliged to distinguish themaslves from the

civilian pepulztion while they are engaged in an attack or in a

military operaticn preparatory te an attack. Recognising,
howaever,

that there are gituations in armed conflicts wheres, owing o
the .

naturs of the hostilities an armed combatant cannet zo

distinguish
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hinmzelf, he shall retain hiz status az a c::rmbatant., provided
that,

in such situationa, he carriez his arma openly: (a) during each

military engagement, and {(b) during such time ag he is visible
o

the adversary while he is engaged in a military deployment

preceding the lauwnching of an attack in which he is to
participates,

£101)

The language in this article suggests that combatants can carry concealed
weapons while wearing civilian clothes, only brandishing their weapons as
they carry aut an attack. As a result, concern has been expressad that this
article endangers civilians by breaking dewn the distinction between civilians
and cambatants. (102) The more logical interpretation of Article 44, however,
is that it iz meant to be narrowly construed. (103) The requirements from
Article 43 of Protacol I must still be met and weapons must be carried openly
well hefore any atltack begins, {104}

Even after the advent of Protocol I, the definition of a combatant today is still
almost completely derived from the definitian of a combatant in the Hague
Convention from 1907. The definition of a combatant has changed littla in the
last hundrad yaars, despite the significant changes in the manner in which
warfare is conducted.

Two aspects of combatant status are of particular impartance. Pirst,
combatants are authorized to take direct part in hostilities. {105) Second, as
has been alluded to, combatants are entitled to prisoner of war status if
captured. {106) POWSs receive a variety of protections, hut one of particular
relevance is that POWs may not be punished for taking part in hostilities as
leng as the requirements of the law of war have been met. {107} Unlawful
cormbatants, who are people who do net have combatant status bhut take
direct part in hostilities, recsive no such protection and may be criminally
prosecuted for thelr actions. (108)

There are at least three situations where clvillans can be considered lawful
caombatants: the levee en masse, police agencies incorporated into the armed
forces, and as commanders. The levee en masse consists of a spontaneous
uprising against an enemy before a territory is occupied, (109} As long as the
participants in the levee en masse obey the law of war and have not had time
to erganize thamsealves into a militia, they are entitled to combatant and, if
captured, POW status. (110)

Civiltan paramilitary and law enforcement agencles may be incorporated inte
the armed forces and receive combatant status upon notice to the other
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parties to the conflict. {111) The mechanism for making this notification is by
submitting written notice to the government of Switzerland. {112}

Finally, the Commentary to Geneva Conventlon I1I [ndlcates civilians may
lawfully lead partisan combat units. ($113) Presumably, these leaders would
then be entitled to the same combatant status as the parktisans they lead,

2. Noncoenmtbatants Defined

"Noncombatant' and "civilian” are terms that may be used interchangeahly in
common parlange, but uvnder the law of war they have distinct meanings.
Noncombatants are members of the armed forces (114) who have primary
status as combatants, not civilians, but do not take part in hostilities because
their own state prohibits them from doing so. {115) Since noncombatant
status derives only from the decision of their state, not the requirements of
the law of war, noncombatants are, in fact, treated as combatants under the
law of war. {(116) They may be targeted as combatants and noncombatants
may take part in hostilities without becoming unlawful combatants. {117} If
captured, noncombatants are entitted to POW status, (118)

Medical and religious personnel may be refarred to as noncombatants but that
misconstrues their actual status because they do not have primary status as
combatants. They have primary status as medical and religious personnel.
(112} While nancombatants do not fight because of the domestic decision of
their state, the law of war prohlbits medical and religious personnel from
engaging in combat. [120)

3. Civilians Defined

Protocol I defines civilians as those persons who are not part of the armed
forces. {121} When there is amblgulty over whether someane is a combatant
or civilian, they should be considered a civilian. {122) This definitlon of
civilian includes civilians who accompany the armed forces. {(123) Simply
performing work for the armed forces is not sufficient te be considered a
civilian accompanying the force. Only those clvllians who have beein
autharized te accompany the armed forces and received an identification card
can be considered civillans accompanylng the armed forces, {124}

While civilians accampanying the force have civilian status, thay do recaive
different treatment from other civilians because, unlike almost-anyonea else
with civilian status, they are entitled to POW status when captured. {125)
However, like other civilians, civilian employees and contractors who take
part in hestilities will be considered unlawful combatants. {126) Civilian
empleyees and contractors also face the risk of losing the prntéctinn from
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attack civilians are ewed under the law of war hecausa of their proximity to
mllitary objectives, {127) ;

While the law of war does not draw a distinction between civillan employees
and contractors, they have different relationships with the armed farces.
Civilian employees are hired and supervised by the armed forces and have an
employment relationship with them, (128) Contractors wark independently or
for a private campany and have a contractual relationship with the armed
forces.

4, Mercenaries Defined

States have a long tradition of employing mercenaries, [(129) Mercenaries are
generally considered to be professional soldiers who serve for moneay, not
loyalty, typically In the service of a foreign country. (130) Prior to the 1970s,
there was no prohibition in international law against thelr use and
mercenaries could gqualify for combatant status if they met the requisite
combatant criteria. (131)

By the 1960s, many countries undergoing decalonlzation ar experiencing
national liberation movements; particularly in Africa, became concerned with
the use of mercenarles. These countries successfully lohbied to hava a ban on
mercenaries placed into Protocol I, where Article 47 provides that:

A mercenary is any persan who:!

(a) is specially recruited locally or abraad in order to fight in an armed
conflict;

{b} dees, in fact, take a direct part in the hostilities;

{c) is motivated to take part in the hostilities essentially by the desire for
private gain and, in fact, is promlised, by or on hehalf of a Party to the conflict,
material compensation substantially in excess of that promlsed or pald to

cambatants of simllar ranks and functions in the armed forces of that Parky;

{d) is neither a national of a Party to the conflitt nor a resident of territory
controlled by a Party to the conflict;

{e) is hot a member of the armed forces of a Party to the conflict; and

(f} has not bkeen sent by a State which is not a Party to the conflict on official
duty as a member of its armed forces. {132)
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These reguirements are sequantial and cumuwlative: all must be met for
sonteone to be considered a mercenary. {133) '

This gefinlkion Is s narrowly drawn that few psoaple are likely to fall within its
terms. {134) Proving someone fights for materlal gain as opposed to an
ideclegical, moral, or religious motivation may be difficult. {135} In addition,
the prohibition can be circumvented easily by a state incorporating potential
mercenaries into its armed forces, as the United Kingdom has dene with the
Nepalese Gurkhas serving in its army. (136)

The main affect of being a mercenary under the Protocol I definition is
hecoming inellglble for lawful combatant oF POW status, (137) As such, o
mercenary engaging in combat is an unlawful combatant who ¢can be held
crimtinally liablae for his actions. While not entitled to POW Statl:.lsr mercanaries
are still entitled to the minimal due process standards guaranteed civilians in
Geneva Convention IV and Article 75 of Protocol 1. {138)

There have been several attempts subsequent te Protocol I to further regulate
mercenaries, althaugh these have not met with widespread success. {139)
The end result of all these requlatary effarts Is a limited ban on the small
category of mercenaries who can fit within the parameters of the Protocol I
definition. This lack of regulation does not mean, however, that mercenaries
can engage In combat. {1440) Unless they are incorperated Into a state’s
armed forces they remain civilians who may not engage in combat. Signing a
contract with a state is, by itself, insufficiant to convert a civilian to a
combatant. {141)

B. Determining What Constitutes Direct Parkicipation in Hostilities

Consider a helicopter qunship altacking enemy soldiers during the course of
the battle. An UAV circling above the battlefield operated by a civilian
employee from a remote location provides targeting Information to the
helicopter. A crewwman enboard the helicopter uses this infaormation to direct
the fire of 8 machine gun toward anemy scldiers on the ground. The
helicopter receives minor damage from small arms fire and lands a short
distance from the battlefield. Civilian contractors are brought te the helicopter
ta perform emergency repalirs an it, allowing the helicopter to return to the
hatklefield. In this scenario the erewman firing the machine gun is clearly a
combatant, but the status of the contractors and employess is more
ambiguowus as reasonabla arguments could be made for and against the
proposition they directly participated in hostilities and so lost thelr status as
civilians.

Combatants are entitled to engage in combat, that is, to participate directly in
hostilities. {142} This rule is codified in Article 43(2) of Protocol 1. {(143) The
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logical corollary of this prohibition is that civilian employees and contractors
can actively engage in nencombat activities, i.e., those activities falling shert
of direct participation in hostilities, without becoming unlawful combatants.
{144) Before the full distinction between combatants and civilians can be
discerned, therefore, the difference between combat and noncombat actlvities
must be determined. '

Military aoperations depend an a wide range of activities from firing a gun to
providing inkelligence about enemy targets to making bullets, Where the law
of war requires the drawing of a line to distingulsh between dlrect and
indirect participation in hostilities is unclear. The Commentary to Protocol I
suggests a narrow interpretation of direct participation in hostllities, limiting
it to those activities where thers is a, "direct causal relationship between the
ackivity engaged in and the harm done to the enemy at the time and the place
where the activity takes place."” (145)

The Commentary to Article 77 of Protocol I prevides a further gloss to what
‘constitutes direct participation in hostilities. This article, which deals with the
obligation of states to keep children from divect participation in hostilities,
lists examples of activities which do not constitute direct participation as
including, "gathering and transmission of military information, transportation
of arms and munitions, [and] provision of supplies.” {146} Protocol I, with its
Commentary, suggests direct participation Ig limited to actions that directly
cause damage to an enemy's personnel or equipment. This vieq.\r woauld include
only actions such as planting bambs to destroy an enemy's DD]'I.\I'G\I" of trucks
or engaging in a firefight with enemy soldlers. {147}

This restrictive view of what constitutes direct participation in hostilities does
not reflect state practice, (148) Betwean undoubted combat activities
described in Protocol I and activities such as feeding and sheltering
combatants that are acknowledged as not equating to direct pa:rticipation in

" hostilitles there is uncertainty. (149) Examples of the type of activity that
may cause a civilian to be considered a combatant include intelligance
gathering, performing mission-essential work at a mllitary base, ar providing
logistical suppork, (150)

The lack of certainty over what activities constitute direct participation in
hostilities may simply reflect the fack there iz no consensus about whera to
draw the line betweaen combat and noncombat activities, The British
government described this difficulty in a policy paper:

The distinction between combat and non-combat operations ia
often

artificial. The people who fly soldisrsz and squipment to the
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battlefield are ag muach a part of the military operation as
thogs

whoe do the shooting. At one remova the same appliss o those
wha

help with maintenange, training, intelligence, planoing and

arganisation-sach of thege can make a vital contribution to war

fighting capability, Other tasks such as demining or guardiag

installations may ke norse o leass distant from active military

cperations accerding to the broader strategic picture. {(151)

This language captures an essential point of modern military conflicts, which
is that the combatants shooting guns or dropping bombs are only capable of
engaging in combat because of the support they have received, While It is
easy to label the gun-toting soldier a combatant, it is harder to determine the
status of those who transport him to the battlefleld, gather intelligence about
the location of enemy military positions, or repair and maintain the
sophisticated weapons systems he uses to fight.,

Two principles can he extracted from the various views on what constitutes
direct participation in hestilities. The first principle is that the closer an
activity occurs to the physical location of fighting, the more likely it will be
considered combat. {152} This principle captures the idea that activity near
the battlefleld can usually be more closely linked to the infliction of harm on
an enemy. An example of a civilian driving a truck loaded with ammunition
illustrates this point. If the civilian is driving the truck in his heme country
from a munitions factory to & nearby port from where the munitions will ba
shipped to an area of conflict 4000 miles away, then his transparting the
munitions would not normally be considered a combat activity. {153) Once
the ship arrives at its destination, the ammunition is loaded onto a truck and a
civilian driver drives the truck to resupply an artillery unit sheliing enemy
soldiers as part of an ongolng battle. At some polnt as the truck approaches
the battlefield, driving the truck would appear to become a combat activity.
(154}

This general rule dees not, however, provide clear guidance on what locations
should be considered 50 close to fighting as to elevate certain Sivilian support
activitles from noncombat to combat participation. Being physically present
on the battiefield where fighting is occurring appears to qualify, but beyond
that the saxact geographic scope where participation in support activities may
equate to combat activity has not been decislvely determined. {155}

The second general rule locks at the nature of the combat-related activity
itself and how clesaly the activity is related to the infliction of violence. This
type of rule makes sense becausa the modern battlefield has been stretched
to proportions far beyond what existed a century ago. Just as a sniper flring a
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bullet at a target a mile away is by any definition a combatant, no one would
contest thakt wheever presses the button te launch a missile that travels a
thousand miles to hit its target is a combatant. Physical distance from the
point of impact is irrelevant bacause the person launching the missile directly
caused the damage caused by the missile.

The rule that participation In activities closely associated with the direct
infliction of viclence is more likely to be labeled combat explalng why
activities such as gathering intellipence for targeting purpeses and servicing a
weapons system may be considered direct participation in hostilities. (156)
These activities are indispensable to and closely connectad with the infliction
of violence, By contrast, other activities, such as providing combatants with
food and water, are considered sufficiently removed from the infliction of
viclence that civilians providing such services to combatants are unlikely to
be considerad to have taken a diract part in hostilities. {(157)

The net effect of the unsettliad nature of what constitutes combat activity is
that while civilian employees and contractors accampanying the armed forces
are entitled to status as civilians under the tlaw of war, the range of activities
they may lawfully engage In has hot bean clearly defineated. This ambiguity
does not mean civilians are being kept from participating in military
operations. Civilian participation and integration into military activitles has
grown rapidly in recent yvears. Examination of current civilian involvement in
combat activities will indicate how states are interpreting whera this line
should be drawn in battlefields around the world.

C. Law of War Constraints on the Use of Force Affecting Civilians
Accompanying the Armed Forces

States engaging in international armed conflicts are not entitled te use force
indiscrimninataly. The three underlying principles of the law of war most
fdirectly affecting targeting declsions are military necessity, distinction, and
proportionality, (158) Each of these principles works to protect civilians and
Ilmit the scape of violence during a conflict. (159}

The first restraint a commander must consider when selecting a target for
attack |z military necessity, which requires limiting attacks to targeks of
military significance using only thoze weapons or means needead to achieve
military purposes. {160) The purpose of this princlple 15 to ensure that every
millitary actian is drivan by a military reguirement and is intended to
subjugate the enemy in the shortast amount of time and at the least possible
expense of men and materiel. (160) Under this principle, acts which lack any
direct military purpease, such as indiscriminate bambing of civilian dwellings
or food supplies, are prohibited. {162]
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This principle can bea difficult to apply bacause it contains subjective
elements,; particularty when a commander must use his judgment to
determine what actions will, in fact, further the purpose of subjugating the
enemy in light of the goals of the conflict, While some civilian objects such as
museums or churches will never, barring their misuse, be the lawful subject
of an attack, the military necessity to attack many objects such as dams or
factories may wax and wane during the course of a conflict. {(163)

When selecting targets for attack, the princigle of distinction prohibits direct
attacks on civilians and civilian objects. (164) To achleve this aim, states are
under an obligation to distinguish civilians and civilian objects from thelr
military counterparts. This principle has been codified in Articles 43, 51(23},
and 52{1) of Protocol I, which require states to avoid targeting civilians and
instead, ""direct their operaticns only against military objectives.” {165}
Military objectives, in turn, are defined in Article 52(2) of Protocol 1;

Attacks shzll ke limited strioctly to military cbjactives. In 5o
far

as obljects are concernad, military cbjectives are limited to
thoze

objects which ky their nature, location, purpose or use make an

affective contribution te military action and whose tokal o

partial deatruction, capture or neutralization, in tha

circumstances ruling at the time, offers a dafinite nilitary

aedvantagae. (1&6)

The Commentary for this article indicates military obhjectives are alsg meant to
encompass cambatants, {167}

Many of the obligations placed on states by the law of war flow from this
principle of distinction. Cembatants are cbliged to carry weapons openly and
wear uniforms so they may be distinguished from civilians., {168) Military
facilities are to be placed apart from civillans and civilian objects.

While there is general agreement that Protocol I accurately summarizes
customary international law concerning the principle of distinction, there is
disagreement over how this principle should be implemented on the field of
battle. {16%) There are at least two reasons for this problem: 1) the
subjective nature of the test for determining what is a lawful n‘illltar?
objective, and 2) tha increasing intermingling of military and civilian ohjects.
{170)

The subjective nature of applying the principle of distinction results from two
aspects of the definition of a military objective: the determination of what
makes an "effective contreibution” o military action and what constitutes a
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"definite military advantage.” In the midst of the stresses and strains of a
conflict, different commanders are likely to reach different determinations
about these matbers, particularly as there are slgnificant disagreaments over
issues as basic as whether economic facilities providing indirect but important
support to the military may even be targeted. [171)

The principle of distinction can be difficult to apply when civilian and millitary
objects, including personnel, are intermingled. {172} When objects such as
airports, buildings, or telecommunications systems have dyal ﬁilitar"i" and
civilian parposes, even the most precise weapons may cause harm to civilians.
The principle of distinctien does not provide civilians with absolute immunity
from attack or clear guidance on how to deal with situations where the
distinction between civilian and military has becoeme blivred. (173) The laws
of war have fong acknowtedged that Injury to clvillan objects incideantal to
attack on lawful military objectives may be legitimate if not excessive, as
determined through use of the third principle--proportionality. (174}

The principle of praportionality must be used to determine how to proceed
whan directing attacks against military obhjectives that will likely cause harm
to civillans and civilian objects. Proportionality calls for a balancing test to
weigh military advantage against civilian harm. States have an obligation to
use the means and methods of attack that wlill cause the least amaount of
collateral damage while still achieving the military objective. {175} This
principle is codified by Protocal I in Article 51{53({h), which prohibits, "an
attack which may be expected to cause Incidental lass of clvilian lifa, injury to
civilians, damage to civilian objects, or a combination thereof, which would be
axcessive in relation to the concrete and direct military advantage
anticipated.” {176}

When performing this balancing test, collateral damage to clvilfans is allowad
to the extent that it is not excessive in relation to the "cencrete and direct
military advantage.”™ {177} The determination of when civilian losses should
be considered excessive is subjective in nature and has not been resalved,
{173) Althaugh the extent of protection offered civiltans by this principle is
uncertain, two types of attacks do appear to be inherantly disproportionate:
those that intentionally target civilians and attacks that have been so
nedllgantly prepared or conducted that they amount to targeting civilians
directly. {179)

These principles of military necesslty, distinction, and proportionality work to
protect civilians, but they are only principles. They provide general guidelines,
net detailed regulations, for states to follow when planning attacks and
selecting targets. These principles have not been clearly defined and proper
implementation of them involves making suhjective calcwlatlans about
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whether targets are military objectives, the value of attacking them, and the
acceptable toll of civilian casualties from collateral damage.

IV. CIVILIAN INVOLVEMENT WITH THE ARMED FORCES IN COMBAT

The two types of civilians accompanying the armed forces, employees and
contractors, have different relationships with the armed forces, The
distinction between these relationships, at least in the United States, is that
the armed farces, as an emplayer, may control the detailed physical
performance of civllian employeas but not contractors. (180} Civilian
amtployees fall under the command of a military commander and are subject
to supervision, contral, and discipline by the commander or his suboerdinate.
(181} Contractors work for themselves or a private company. They are not
subject to being controlled and supervised by a military commander to the
same degree as civilian employees. (182)

A, Armed Forces Utilization of Civilian Employees

Civilian employees are directly employed by armed farces throughout the
world. In the United States, the Department of Defense employs almost
700,000 civilian employees, {183) These employees work in key areas such as
weapons syskems maintenance, loglstics, and intelligence and form an
integral part of the Department of Defense. {184) While the majority of these
employees work within the United States, many ara stationed overseas or
have deployed abroad In support: of military operations. {185}

Civilian employees are directly Involved In suppotting the nper-‘éltion of
weapons systems throughout the U.5. military. The Department of Defense
maintains an extenslve network of industrial facilities to perform weapons
systems maintenance, including Naval shipyards, Army depots and arsanals,
and Air Force logistics centers. {186} These facilities employ tens of
thousands of civilian employees who repalr, maintain, manufacture, and
upgrade weapons systems ranging from ships to misslles ta aircraft. {187)

Civilian employees also play an important role In the logkstics of shipping
personnel and materiel in support of military eperations. {188) Civilians
aperate ports, |6ad airplanes, drive trucks and sail ships to assist in
transporting the massive amount of supplles combat operations raquire.
{189}

Civilian employees may deploy to areas where combat operations are
occurring and they have deployed In the thousands to areas of conflict around
the world. {190) The Department of Defense has determined that certain
positions, designated as emergency essential (E-E}, must be subject to
deployment. An EE position is one that is, "required to ensure the success of
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combat operations or to support combat-assential systems.... That position
cannot be canverted to a military position because it requires tininterrupted
performance to provide immediate and continuing support for combat
operations and/or support maintenance and repair of combat-essential
systems." (151) Although this definition Indicates civilian employees only
deploy when there is a military necessity for their presence, the recent trend
in deployments has been for civilian contractors to displace civilian
employeas. {192) Contractors have become favored for at least two reasons:
the expertlse they may provide and the difficulties commanders experfence in
managing clvillan employeas, (193}

There are several reasons Lo expect that civilian employees rrla",r become more
deployable. Changes in the civilian personnel system may eliminate some of
the personnel rules that made military commanders reluctant to deploy
civilians. (194) The Department of Defense has indicated a desire to shift up
to 200,000 pazitions currently occupied by militkary members to civillan
employees. {195} Shifting milltary o civilian positions would result in a larger
poul of employees offering additional skills and save the government billions
of dollars as clvillan employees are substantially less axpensive to employ
than military members. {196) '

B. Armed Forces Utilizatien of Civilian Contractors

Clvllian contractors working for private military companies {PMCs) are
involved in almost every aspect of military activity. The United States makes
significant use of contractors, but is not unique in doing 50, Countries
throughout the world make usa of these contractors and the d:::ullar value of
their services runs into the tens of billions of dollars annually. {197)

1. Range of Services

Civilian contractors can be hired to perform almost any service a state
requlres. Cantractars can train, feed, equip, and house an army. Durlng a
conflict; contractors can maintain weapons, gather intelligance, provide
saecutlty at forward locations, and even fight. {198) Three categorles of
private military cempanles predominate: security provision firrﬁs, military
coensulting firms, and military support firms. (199) All three types of PMCs
have the capability to provide services that may be cansidered direct
participation In hastilities.

Provider firms offer contractors who can provide or direct the use of force,
whether in the form aof security, peacekeeping operations, controlling units
engaged in combat, or engaging directly in combat, {200) Because of the
nature of their work, they are often armed and may wear some type of
uniform. {201}
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States may hire provider firms directly or they may contract with companies
that in turn suboontract to provider firms for security services. The situation
in Iraq illustrates how this may happen. The United States has contracted
directly with provider firms to provide protection to facilities and persannel.
{202} The United States has also centracted with companies engaged in the
reconstruction effort and these companies have, in turn, subcontracted
protection services out to provider firms. {203]

Security contractars have become an integral part of the occupation and
reconstruction of Iraq. An estintated 20,000 security contractors were in Iraq
as of April 2004 and, while accurate numbers are difficult to compute, the
number may have grown as high as 25,000 by August 2005. (204) Although
thesae contractors work for many different companies, they do communicate
with and assist ene another and amount, ir many ways, to the fargest private
army in the world. (205} They provide protection for military facilities and
convoys, government ministries, oil facilities, and other contractors. {206)
Security contractors have engaged In comhbat, killed, and been kflled, (207}

While the scale of contractar Involvement In Iraq is unparaileled, cantractors
have been providing security forces for protection throughout the waorld.
{208) On occasion, security contractars have been hired for the explicit
purpose of engaging in combat operations. {269) Countries where PMCs have
engaged in cambat directly include Sierra Leone, Angola, and Ethiopia. {210}
PMCs in these, and other countries, have usad helicopters, fighter and bomber
aircraft, armored vahicles and other sophisticated weapons along with tralned
soldiers to carry aut thelr cantract with the hiring state. (211}

The second category of PMCs--consulting firms--offers advice and training.
(212) They differ from security provision firms in that they do not, typically,
participata in battlefield operations. (213) The nature of this advice and
training covers the spectrum from explaining how to operate sophisticated
equipment or conduct large and small scale combat operations to advising
how a state's armed forces shauld be organlzed, {214) Consulting centractors
may traln one unit or an entire army and, in fact, contractors are providing
training for the Iraqi and Afghani armies as well as the Saudi Arabian Mational
Guard. [215) Tralning and advice Is not limited to teaching soldiers how to
fight, but also addresses how they should be used in active military
operations. Consulting contracters are often hired to provide advice on how to
conduct actual military operations. [(216)

Contractors from consultant PMCs can bacome closely involved in combat
operations in at least two ways! contractors may accompany the units they
train or advise into combat,; and contractors may become actively involved in
planning combat operations. Even though the mission of cansulting
contractors is to train or advise, they may be expected to remain with their
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units when the units take to the fiald, {217) This event happened during the
first Gulf War when contractors from Vinnell Corparation, who were teaching
the Saudi National Guard how to use heavy weapons systems, accompanled
the Guard inta battle against Iraqi forces in the battle of Khaffi. (218) An
example of consulting contractors planning military operations allepadly
occurred in the Balkans, where contractors with MPRI reportedly helped
prepare Croatia's plans for a successful offensive in 1995 against the Serbs In
Krajina. {219)

The third category of PMCs--suppeort flrms--provides a vast array of services
such as logistics, intelligence, and technical support and maintenance of
military egquipment and systems. {220} Many support firms are large
companies capable of handling extremely challenging support needs during
the midst of a large scale conflict. The United States Army has awarded a
multi-billion dollar contract to a major PMC, Kellagg Brown & Root, to provide
for the legistical and maintenance needs of the Army in Iraqg for two years.
(221} Altogether, twenty to thirty percent of the essential military support
services In Iraq are provided by contractors, (222)

These suppart activities include building and operating military bases, as well
as bringing in fuel, food, and other needed material. While perhaps more
extensive than bhafore, this type of activity is the same type contractors have
traditionally provided the armed forces. {223) Providing logistical assistance
to the armed forces is not without risk, however, as contractors may bhe
placed In dangerously close proximity to combat, (224)

A major source of husiness for contractors is maintaining sophisticated
military systems. Some of the equipment militaries usa is 5o complicated that
militaries rely on contractors to maintain it even during a confllct. {225}
Examples of weapons in the United States inventory dependent on contractor
maintenance include the F-117 Stealth fighter, the M1-A1 tank, the Patriot
missile, the BE-2 stealth bomber, the Apache helicopter, and many naval
surface warfare ships. {226) For some systems, there may not even be
military members capable of providing malntenance. {227) The result of thig
dependence on contractor support is that contractors will need to go where
their services are needed, even if that brings them in close proximity to the
battlefield. (228)

Contractors even operate some military systems. Contractars flew on
targeting and surveillance aircraft and operated Global Hawk and Predator
AVs in Afghanistan and Iraqa. (229} This type of participation does not
appear anomalous as new systems, such as a Marine truck and an Army
surveillance aircraft;, are designed to be operated by contractors. (230)
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Support contractors have also becaome active in praviding sarvices in
information related fields including military intelligence and information
warfare, (231) Intelligence may ceme in the form of interrogating prisoners
and detainees, performing analysis, malntaining and supporting intelligence
computer and eleckronlc systems, or providing intelllgence in the form of
aerial reconnaissance and satellite imagery. {232} PMCs have hecome
involved in infermation warfare, including the provision of defensive and
offensive eperations that would include CNAE. (233)

No matter what type of assistance accompanying contractors pravide, they
may run the rist of crossing the line inte taking part in hostilities. Even
contractors providing support sarvices rmay find themselves in danger of
becoming unlawful combatants, whether because their activities take them
into closée proeximity of the battlefield or because their support is of such a
nature as to became closely tied to use of a weapons system.

2. Reasons for Use

While the United States is the largest consumer of PMC services, PMC services
are widely used around the world. {234} States engage the services of PMCs
for a variety of reasons. Contractors may be hired because: 1} of their
expartise, 2) thay can provide o needed service more cheaply or efficiently
than the military can accomplish with its internal resources, 3} their use Is
politically expedient, or 4) of military restructuring. (235)

Conktractors can praovide expeartise not found within a state's armed forces.
PMCs provide a mechanism threugh which skills developed at significant cost
in sophisticated militaries such as those possessed by the United States, the
United Kingdom or South Africa can be transferred relativaly cheaply to states
with inefficient or poorly trained militaries. (236} Contractors can also
previde expertise in areas where militaries de not have the requisite
competence. {237}

A second reasan states use PMCs is to atlow theam more control over the
number of unifermed military personnel. After the Cold War, many states
made substantial cuts in the size of their militaries. {238) The United States
mliltary alone shrank by one third, (239) At the same time, howeveor, the
United States has faced an increasing number of deployment commitments.
{240} Using contractors allows states to engage in extensive military activity
wlth a smaller uniformed force, (241} Statas may benefit from using
contractors because they can be substantially cheaper to use than military
members. {242) In addition, some states simply believe that many military
functlons can be performed better if outsourced to the private sector. {243)
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Finally, states can use PMC cantractors to reduce the political cosks of military
aperations and to aveld domestic ar international constraints D_:n thea use of
their own armed forces. The use of contractors can reduce political costs
because the public tends to ba more concerned with military members
deploying and facing harm than contractors. {244) This lowered concern can
be seen reflected in the reduced attention paid to contractor casualties versus
those suffered by the military. {245}

States use contractors to avoid legal and policy constraints an the use of
armed forces, Congress may impase limitations on the numbers of troops who
may deploy to a location or the activities they may engage In. Congress
impased such limitations in Colombia and the Balkans and contractors were
used in each case to circumvent them, (246) The United Kingdom allowed a
PML to ship arms to Sierra Leone in circumvention of a Unlted Natloans arinms
embarga. {247]

C. Legal Status of Current Civilian Employees and Contractor Activities

Civilian employees and contractors share the same status under the law of
war as civilians accompanying the armed forces, (248) Because of their
civilian status, they are not authorized to take direct part In hostilities. The
treaties containing this prohibition wera ambiguous about its scope. The
practice of states indicates this prohibltion agalnst engaging in combat is
being read very narrowly so as to widen the scope for civilian particlpation in
military activities. Even with this narrow interpretation, the prohibition
against civilians parkiclpating in combat rule has been violated numerocus
times, (249)

Faced with this ambiguously narrow rule, states are empleying civilians in an
assortment of activities that may not Involve civillans directly using weapons
for combat but strain the distinction between combat and noncomhbat
activities, Armed civilians provide security, while other civilians maintain
weapons systems in combat areas and oparate intelligence-gathering
systems. {250}

While engaging civilians to conduct offensive combat operatlmis appears to
ba frownead upon, states openly employ civilians for atl other military
activities, even where the legal status of such participation is unclear. This
uncertainty over when civilians become combatants has been widely
acknowledged, (251} A publication of the U.5. Army {!iscussing.ﬁeplnvment af
civilians potas:

Civilians who take part in hestilities may ba ragarded as
conbatanta and are subject to attack and/or injury incidental
to an
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attack cn a military ohiactive. Taking part in hostilities has
nat

been aelsarly defined in the law of war, but generally ia not

regarded as limited to civilians who engage in actual fighting,

Sinee civilians augmnent tha Army in areas in which technical

expartige iz not available or iz in short supply, they, in
effect.,

becomne substitutes for military persennel who wonld be
conbatante,

(252}

The U.S. military has even authorized the issuance of weapons to civilian
contractars and employees because they may be regarded as combatants by
an enemy. (253)

This review of state practice indicates that the ambiguity over what
constitutes direct participation in hostilities has not been resolved. Civilians
are being integrated more deeply into states' armed forces and many of tham
are engaging in activities that could well be considered combat.

W. CIVILIAN PARTICIPATICON IM REMOTELY CONDUCTED COMBAT
OPERATIONS UNDER THE LAW OF WAR

Just as with traditional military operations, the legality of civilian involvemeant
in remotely conducted combat operatlons depends on whether Ik constltutes
direct participation in hostilities. {254} Accompanying civilians who directly
participate in remotely conducted combat operations resulting in actual harm
to enemy personnel or eguipment may be unlawful combatants. {255}

Accompanying civilians participating In remotely canducted cambat
operations involving unmanned vehicles performing missiens that may not be
considered direct participation in hostllitles, such as gathering :lntelllgence or
providing logistical support have an unsettled status under the law of war.
The potential for accampanying civilians to participate in these activitias will
grow as increasing numbers ef unmanned vehicles hegin to arrive on the
battlefietd. {256) If the truck driver taking ammunition to a front line unit
may be considered an unlawful combatant, the civilian ocperator of a remote
controlled truck parforming the same mission may be deemed a combatant as
well. Whether the civilian's distance from the hattlefield prevents him from
being censidered an untawful combatant cannot be decisively determined.

The law of war provides limited guidance to help determine when computer
nebwork attack and exploitation actions are considered combat. (257} No
treaties specifically regulate CNAE, but it Is governed by the law of war. {258)
Those aspects of CNAE which cause physical damage can be treated like
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attacks with more conventional weapons, with the consequence that carrying
aut swch attacks is limited to combatants. {259} Other types of CNAE,
particularky those Involving attacks on networks to steal, destroy, or alter
information within them, do not necessarily constitute direct participation in
hostilities and are arguably open to lawful civilian participation. {260)

VI. INADEQUACIES IN THE LAW OF WAR CONCERNING THE REGULATION OF
ACCOMPANYING CIVILIANS PARTICIPATING 1N COMBAT OPERATIONS

The law of war inadegquately regulates civilian participation In combat
operations for four reasons: 1) direct participation in hostilities is defined too
ambiguously to establish a clear demarcation between civilians and
combatants; 2) lack of clarity over what activities are within the exclusive
province of combatants undermines the principle of distinction by promoting
the clvillanizatlon of military forces; 3) failure to differentlate between civilian
employees and contractors promotes increased usae of contractors; and 4) the
complete ban on civilians directly participating in remotely conducted
hastilities can be aasily circumvented and may decrease adherence to the law
of war.

A. The Law of War Fails to Adequately Separate Combatants from Civilians

The determination as to what actlivities constitute direct partici.patiun in
hastilities is challenging because the rules are often ambiguous and arguably
defective. Consequently, many accompanying civilians run the risk of being
considered unlawful combatants. {261) In addition, the risks to the general
clvilian population increase as the application of the principle of distinction
becomes mare difficult. Likewise, many accompanying civilians are unable to
determining whether the activities In which they are engaged are jeopardizing
their legal status, resulting in criminal liability and lawful direct attack.

The uncertainty over what constitutes direct participation In hostilities
undermines the principle of distinction, which is built upon the premise of
being ahla to distinguish and separate civilian and milltary personnel and
objects from each other. (262) Civilians are performing many tasks now
which may be considered direct partlcipation in combat. {(263) When civilians
appear to be engaging in combat activity, particularly if they are not wearing
any type of uniform or distinguishing embiem, then the protective power of
the principle of distinctlon is weakened because they may bea difficult to
distinguish from the rest of the ctvilian popwlation.

Accompanying civilians are inadequately protected by the currant standard
for determining unlawful combatant status because they cannot readily
determine their ¢criminal lfability and status as lawful targets. By virtue of
their status, accompanylng civlllans may not be directly targeted; however,

2Bof 7]




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 85 of 127

they may lose this immunity if they become unlawful combatants as a result
of their actiens, and they may lose their POW status [T captured. (264) Even
accompanying civillans engaged in remetely coanducked combat operations
whe do not Face a serious risk of being targeted or captured during a conflict
may still he affected, as the prospect of criminal liability may continue for
years after the conflict ends. Accompanying civilians may fear leaving their
employing state last they face the risk of Sriminal prosacution when abroad.
(265)

Even more significant, states employing accompanying civilians as unlawful
combatants are in breach of thelr obligations under international law. Such
breaches of the law can have a number of ramifications, including alienation
of public opinion, sanctions, and legal action befoare tribunals such as the
Internationat Court of Justice. {268) Individuals responsible for making
civilians serve as combatants or targeting accompanying civilians may also
face criminal Hability before national courts or the International Criminal
Court. {267}

The current deflnition of direct participation in hostilities contains an inherent
flaw an two accounts: 1} it fails to encompass changes in warfare since the
standard was formulated over one hundred years ago; and 2} it fails to come
to a logical accommodation with the cancept of mititary necessity. The current
standard was constructed to define and limit direct participation in combat to
the ultimate acts causing death or daestruction, such as a soldiar firing a rifle
or a pilat launching a misslle from his alreraft, The standard Ignores the
penultimate and other anterior acts of indispensable support provided to the
soldier or pilot. The solider or pilot accupies the top of a pyramid, suppotted
by the hroad-based efforts of support personnel. These support personnel are
often accompanying civilians acting as intelligence analysts, logisticians, and
weapons systems maintainers. Their efforts are assential in allowing
combatants to Inflict damage te the enemy.

The law of war prevents intentional targeting of accompanying civilians as
long as they retain their status, no matter how militarily important their work.
The result is considerable tension between the targeting standards employed
for making direct and indirect attacks against civillans. The standard for
making divect attacks against civilians is that they must ba participating
directly in hostilities, at which paint they become unlawful combatants and
may be targeted directly. {268) This is a narrowly drawn standard,
particularly when compared with the second standard, which provides that
attacks against military objectives causing collateral injury to civilians are
allowed if the civilian casualties wlll be proportienate to the concrete and
direct military advantage anticipated. (269)
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Accompanying civilians will almost always be coveraed by the latter standard
because, while the general civilian papulation must be segregated frem
military objectives, accompanying civilians work in them. {270}
Accompanying civilians working at a maintenance depot repairing aircraft
illustrate this point, They are unlikely to be considered unlawful combatants
because of their work on the aircraft, so they cannot be directly targeted
because of their clvillan status. {(271) Yet thelr status as civilians offers them
scant protection becausa the depot is unquestionably a Iegitimﬁte military
objactive that may ke attacked, (272) Any protection provided to them by the
law of war depends on the anemy's subjective conception of the advantage to
be derived from attacking the depot and what constitutes a proportional
amount of collateral damage. The presence of large numbers of warkers does
not necessarily shift the balance toward reducing the scope of an attack
either, because more warkers may only mean the depot has greater military
significance--and more civilian casualties will be acceptable in an attack,
{273

B. Tha Narrow Definition of What Constitutes Direct Participation in Hostilities
Promotes the Civilianization of Military Ferces

A fundamental concern of the law of war is protecting civilians, (274)
Consistent with this aim, civilians cannot be targeted for attack unless they
forfait their civilian status by participating directly in hostilities. The
presumption exists that even a person whose conduct makes his claim to
civilian status ambigunus should still be considered a civlilan. {275} A narrow,
afbeit ambiguous, definition of what constitutes direct participation In
hostilities sufficient to turn a clvillan inta a cambatant appears consistent
with this aim. By construing who is a combatant narrowly, civllians suppoerting
the war effort by working in armaments factories, chemical plants, or other
installations vital to a state's capahbillty to wage a conflict successfully retain
their status as civilians and may not be targeted, though they may suffer
Injury when their warkplace I3 attacked.

The current definition of direct participation in hostilities, however, has the
oppesite of its intended effect because it allows the civilianization of a state’s
military force. Because civilians are enly prohibited from direct participation
in combat, the allowabla scope of civilian participation in military operations
is inversely propartianal 1o how narrowly combat is defined. If direct
participation in hostilities is defined broadly, then all the activities within its
scape become forbidden to accompanying civilians. Conversely, if direct
participatian is defined narrowly, then the range of positions that may be
filled by civilians increases,

Statas have a strong interest in defining direct participation in hostilities
narrowly so as to increase their flexibility in determining the exact mix of
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military persennel, civilian amplaoyeeas, and contractors they want in their
forces. {276) State practice reinforces this notion because accompanying
civitians are increasingly performing duties once raserved for military
personnel and becoming increasingly Intertwinad with, and eszential fer,
combat operatiens. (277)

The law of war further encourages civilianization by prohlbiting civilians fram
being targeted for direct attack, as opposad to combatants who are legitimate
targets in and af themselves. While this protection has limits because civilians
working in proximity to military objectives may suffer from collateral damage,
the presence of accompanying civilians at a military obkjective may serve to
shield a site by preventing or reducing the scope of an attack.

This tncreasing civilianization of military forces poses a thraat to the general
civilian population by weakening the principle of distinction between
combatant and civilian, When accompanying civilians become deeply involved
in military operations, an enemy may feel no choice but to target them
specifically, which places other civilians at risk as they may be mistaken for
accompanying civilians. {278) This situatlon may have developed in Irag,
where all contractors find themselves in danger as the distinctlon between
accompanying contractors and combatants has all but disappeared. The
demise of distinction in Iraq was aptly captured by a Coalition Provisional
Authority official who stated that in Iraq™s reconstruction, "the military role
and the civilian-contractor role are exactly the same." (279)

C. The Law of War Does Not Distinguish Between Civilian Employee and
Contractar Participatian in Combat Operations

The law of war treats clvilkan employees and contractors identically. States
may choose to favor contractors over employees when staffing positions
withaut legal impediment. (280) Treating these twe groups the same,
however, undermines the ghligation helllgerents have to ensure their forces
abey the law of war during the course of hostilities. This undermining occurs
kecause clvilian conkractors are under substantially less control than civilian
employees, meaning their opportunities to engage in miscanduct are
correspondingly greater,

Because employees and contractors are engaging in activities that reasnonably
could be construed as constituting direct participation in combat, the
discipiinary requiremants astablished for lawful combatant status in Geneva
Convention III and Protocol I should be meat. (281} Lawful con‘jbatants must
be subject te an internal disciplinary system sufficient to ensure compliance
with the law of war, (282} To meet these criteria, states must be able to
punish grave breaches of international law through criminal saﬁctinns,

31 of 71




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 88 of 127

although lesser infractions may be handled through non-penal disciplinary
measures, {283) '

States can moare readily supervise, control, and discipline civi[ién employees
than contractors. Within the U.5. military, civilian employees are considerad
to be under the cantrol of a military commander, while civilian contractars are
fot. {284) Civilian employees are also subject to a cnmprehenéive sSupervisory
and disclplinary scheme that allows a commander many options tgo prevent
and punish misconduct. {285)

These options are not available with respect to civilian contractors because
they do not have an employment relationship with the armed forces but with
a private company. Because this relationship is contractual, control over
contracter behavior is greatly attenuated. (2668) The armed forces may not
even be aware of how many contractors are present within an area of
cperations or what jobs they are doing, as has bean the recent’U.5.
experience. (287} If contractars misbehave, the armed forces may have
limited options for dealing with the misconduct. (288) By Ignoring the limited
supervisory control armed forces exart over the contractors they hire, the
prabability of conduct inconsistent with the law of war increasas. {289)

[. The Prohibition Against Civilian Participation in Remotely Conducted
Combat Operations s Subject to Circumvention

The nature of remotely conducted combat actions makes clrcumvention of the
prohibition against civilians engaging in combat easy to achieve. Combatants
engaging in remotely conducted combat do so with their identities concealed
fram the opponent. This secrecy does not excuse intentlonal violations of the
law of war, but it does give states mora of an opportunity to interpret the ban
on direct participation narrowly to increase the scope of civilian participation.
States alsa know their decisions on this matter are unlikely to ever be
reviewai,

Under such a narrew interpretation, accompanying civilian participation in
remately canducted combat activities can be almost unlimited. Accompanying
civilians can participate directly in all activities not resulting in the Infliction
of damage, meaning they could engage in activities including nherating UAVs
or conducting CNAE operations that target information reslding in an enemy's
computer network.

With respect to operations that inflict actual harm, remotely conducted
combat activities could be structured in such a way as to comply with the
technical requirements of the law of war while maintaining extensive civilian
particlpation. A fleet of armed UAVs could be flown to a battlefleld undear the
cantrol of civilian operators wheo would notify a military member whenever a
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target for attack was spotted. The military member would then press the
buttaon to launch a missile. A CNAE operation could be structured in a similar
fashion. For example, a military CNAE operator could seize control of tha
SCADA computer system controlling a power plant for the purp:oma of inducing
a major malfunction in the power-generating turbines. The military member
would e supportad by a team of civilians including a contractor linguist and
civll and computer englneers, The computer enginear would explain how to
access the SCADA system, the contract linguist would translate the
compslterized conktrol menus, and tha civil engineer would instruct on how o
induce a malfunction In the turblnes. In hoth of the above situations, minimal
military participation legitimizes the accompanying civilian support of these
combat gperations.

In sum, a narrow but ambigueus definitlon of what constitutes combat means
states have extensive leaway to structure their remotely conducted combat
activities In such a way that civilians can be used for almost every remotely
conducted combat operation. Even clear-cut combat oper‘atlons; can be
performed with extensive civilian participation as long as a military member
takes the action that directly causes harm to the enemy.

VII. MODIFYING THE LAW OF WAR

The law of war restraints placed on accoempanying civilian participation in
cambat related activity must take into account the fact states will not
abandon or substantially reduce their reliance on accnmpanyinﬁ civilians.
States rely on these civilians to save money, reduce the political costs of
military operations, increase the competence of thelr armed forces, and
ensure vital weapons systems functicn. {290) An overly bread ban on the
activities in which accompanying civilians may participate would adversely
impact states’ vital interests and would likely meat with resistance. Recent
history indicates that if a state engaged in conflict is forced to chaose
between rigid adherence to the law of war or mission accomplishment, it will
not allow the law of war to constrain its actions, {(291)

The problems with how the law of war regulates accompanylng clvlifans can
be resolved by making three separate changes: 1} clarifying which activities
constitute direct participation in hostilities, 2} allowing civilian employees to
be designated as remote combatants, and 3} legltimizing targeting of
accompanying civilians when they provide direct essential support. These
changes should be made through two separate mechanisms. First, major
military states shouid jeintly Issue a nan-binding statement of principles
containing their views on which specific activities constitute direct
participation In hostillties. Secand, a convention concerning the status of
accompanying civilians should be negotiated under the auspices of the
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International Committee of the Red Cross to codify the new rules on remote
combatant status and an the targeting of accompanying clvillans.

A. Establishing Which Activities Constitute Birect Participatlon in Hostilities
1. Clarifying the Meaning of Direct Participation in Hostilities

Direct participation in hostilities should be defined as consisting of diract
participation in the following four activities: 1} direct infliction of damage to
ehnemy persennel or equipment; 2) operation of a weapons system; 3)
gathering intelligence for the immediate purpose of selecting targets for
attack or assisting in the planning of imminent ot ongoing military comhbat
operations; and 4) directing or advising on the conduct of imminent or
angoing cambat gperations. Under the current standard of what constitutes
direct participation In hastilities, only the first category of activities, the direct
infliction of damage, unambiguously qualifies as a combat activity. {(292) All
faur of these activities belong tapether, however, because they capture the
indispensable and immediate precursors to the delivery of viclence,

The cencept of what constitutes damage to enemy personnel and equipment
needs to be broadened to explicitly cover damage to information residing
within computer networks. Attacks on information processing computer
systems that destroy, damage, or alter information can result in significant
damage to an economy or military, {293} Acknowladging that attacks on
infermatian systems do cause damage recognizes the central role played by
computer networks and ensures attacks on them during the course of an
international armed conflict are restricted to combatants and regulated by the
law of war.

The second type of actlvity that should be considerad direct participation in
heostilities is participation in the operation of a waapons system. The rule
would estahlish that when a weapons system requires more than ane person
to operate it, all personnet share combatant status. While this rule is an
implicatien of the prohibition against the direct infliction of violence, making
it explicit prevents a bifurcation in status amongst the member{s of a weapons
crew. For instance, if an accompanying civilian operates an armed UAV, but a
military member presses the hutton te flre a missile from it, then the civilian
aperator cannot disclaim combakant status hy arguing he did not fire the
missile.

Third, anyoneo gathering intelligence for the direct and immedlate purpose of
finding targets to attack or to direct combat operations against should also be
considered a combatant. The classic example of such activity is an artillery
spotter serving as the eyes for artiflery that can shoot their rounds beyond
the line of sight. With modern technology, these spotters may be able te find
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targets and direct fire from the vantage poiat of a UAV circling over a
battlefield. Because this informatien may he directly relied upan to direct
attacks, the UAV operators should be held responsible for adhering to the
standards of the law of war.

The last type of actlvity that should be considered direct participation in
hostilities is providing advice to or directing a state's armed forces concerning
the conducting of an Imminent or engoing military operation. This type of
activity may not involve firing weapons, but it is ciosely connectad to
declsions about choosing targets and methods of attack. While a single saldier
may do considerable damage by himself, the person planning an attack
involving a hundred ar a thousand soldiers may cause much more significant
violations in the law of war because of the greater scale of forces responsive
to his advice or orders.

Specifying that these activities be reserved for combatants is consistent with
and encourages compliance with the law of war. Combatants receive the
privilege of being entitled to use farce lawfully, while they also shoulder the
responsibility of complying with the law of war. Individuals participating in all
four types of activities may face situations whera they will have to make
judgments impacting the use of farce. The law of war can best serve its
purpose of protecting the general civilian population if the people making
decisions about when and how to attack an enemy receive combatant status
with its attendant heightened obligation to respect and be trained in the
principles of military necessity, distinction, and proportionality. (294}

2, Procedure job Specifylng Which Activities Constitute Direct Participation in
Hoastilities

Major military states should issue a non-binding statement of principles
wherein they state which activities constitute direct participation in
hostilities. Using these principles as guidance, states can mnodify their mliltary
doctrines consistant with thessa principles. Pomestic laws and regulaticns
cauld also be changed where appropriate to ensure enemy civilians captured
in a conflict are only labeled unlawful combatants if they engaged in direct
participation in hostilitias as defined within the statement of principles. In
addition, states could also issue internal guidance to their forces to ensure
combatant roles are not fitled by civilians. Actions such as these will begin to
establish a pattern of state practice that could, in tirne, ripen [nto customary
international law. (295)

This method for addressing what constitutes direct partlcipation in hostilities
possesses several advantages. First, this precess can be handled much more
guickly than going through a treaty precess, [(296) Second, this method
retains flexibility over defining participation in hostilities. A disadvantage of a
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treaty is that once the definition has been codified it can ba difficult to
change. This can be seep in the currant standard for direct participation which
has been essentially unchanged for more than ona hundred years despite the
numerous changes in the methods of warfare and civilian participation in
them. In contrast; a nen-binding statement can be supplement'ed or altared
whenever changes in the canduct of warfare so warrant.

Finally, this method can be used without conflicting with states' obligations
under Geneva Convention Ill or Protocol I. Neither of these treaties define
direct participation in hostilities and the Protocol | Commentary contains only
a brief discussion of the Issue. {207) The activities proposed for inclusion on
the statement of principles are consistent with the terms of the treaties
because they loCus on activities closely associated with the infliction of
violence. In additian, by better definlng what constitutes direct participation
in hostilities states will be complying with and promoting the purposes of
these twoo treaties, particufarly as they will make the line between
combatants and civilians clearer, and so strengthen the principle of
distinction.

B. Readdressing the Status of Accompanying Civilians

The legal status of accompanying civilians must be altered to better fit the
roles they have assumed within states’ armed forces, States should be able to
designate civilian employees as remote combatants. Remote combatanis
would be authorized to participate in combat away from the battlefield once
they met the applicable criteria for combatant status and provided notification
to the opposing state. Accompanying clvillans who provide direct and
essenlial support for combat eperations should be recaqgnized as legitimate
targets for attack. These changes should be accomplished through the
mechanism af a conventlon an tha status of civilians accompanying the armed
farcas,

1. Designating Civilian Employees as Remote Combatants

States should be authorized, after providing approprizgte notice to an
opponent state, to designate civilian employees who ara nationals as remote
combatants who may operate unmanned vehicles or engage in CNAE from
within a state's territory or onboard a military aircraft or ship. Allowing
civilian employees to be deslgnated as remote combatants confers three
advantages: 1} it protects employees from becomlng unlawful combatants; 2)
it recognizes the principle that civilian employees should be able te play a
greater role in combat activities than contractors; and 3) it addresses the
legitimate state need for civilian expertise in the conduct of remotely
caonducted combat operations.
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Accompanying civillan employees desighated as remota cambatants do not
have to worry about the possibility of being considered unlawful combatants.
Az a result, they will not be subject to criminal liability for their actlons that
otherwise comply with the law of war. [298) Neither will designation as
remote combatants place them at a significantly greater risk of being attacked
because, working at military abjectives as they do, accompanying elvilian
empleyees already face much greater danger of attack than the general
civilian poputation. (299}

The ability to designate civilian employees as remote combatants may
increase the attractiveness of civilian employees relative to contractors when
states determine the compaosition of their armed forcas. I may also establish
the principle that civilian employees should ke allowed greater.participation
in combat activities than contractors. Because civilian employees are subject
ke more direct controf and supervision from the milltary than cantractors
receive, any shift in the composition of accompanying civilians that raises the
proportlon of civillan employees comparad to contractors will increase
compliance with tire law of war. (300)

DRisciplinary concerns are also addressed by restricting designation of remote
combatants to employee nationals who are only authorized to directly
participate in hostilities within a state’s territory. These limitations will
ensudre states have a sound basis for asserting jurisdlction sver an amployesa
who may engage in behavior in violation of the law of war. (301) States may
also, during times of conflict, make civilian employees submit to military
jurisdiction. (302}

Allowing civilian employees to serve as remote combatants recognizes states'
interest in accessing civilian expertise. Because states rely on accompanying
civilians to help support and cperate remotely cenducted combat operations,
refusing to permit employees to be designated remote combatants may giva
states an incentive simply to hide what their civilians are doing. If remotely
conducted combat aperations are driven further into concealment; the
chances of them being conducted in violation of the law of war will increase
bacause of the difficulty in monitoring state actions and assigning
responsibillty for any kreaches of the law, {303)

The main argument agalnst designating civilian employees as remote
combatants is that it undercuts the principle of distinction, This argument
does not withstand scrutiny. Even though the principle of distinction has heen
aroded between accompanying civilians and combatants, designating civilian
employees as remote combatants will not cause this princlple any further
deterioration. Civilian employeas engaging in remote combat do so away from
the battlefield while operating from military sites that states are required to
keep segregated from the general ¢clvillan population. (304}
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This separation from the scene of conflict and the general civilian population
makes the actlons of remote combatants different than the actions of civilians
whe fight with combatants at close quarters. When this proximity exists, the
actions of some civilians can place others in danger if combatants repelling an
attack from civilians cannot, when returning fire, distinguish between
civilians who are and are nok participating in hostilities.

Deslgnating civilian employees as remote combatants will not reduce
adherence to the laws of war by sowing confuosion over when civilians may be
targeted. The desire to keep the law of war targeting rules simple to promaote
adherence o them is legitimate. Allowing civilian employeas to be designated
remote combatants does not add complexity to the system. Additionally, the
prahibition against targeting civilian objectives will not be viclated because
they will be operating from miitary aobjectives segregated from the general
civilian population. {305)

Parmitting the dasignation of civilians as remote combatants will not allow
terrorists to garner combatant status. (306) Terrorists are not members or
employees of the armed farces and do not comply with the law of war, (307}
While civilian empleyees are not members of the armed forces, they do work
directly far the state and serve under the supervision and control of military
coemmanders for whose actions states are respansibla, (308)

2. Accompanylng Clvilians Providing Essential and Direct Support Should Be
Lawful Targets for Attack

The vital role accompanying civilians play in the military capacity of states’
armed forces should be acknowledged by authorizing the targeting of
accompanying civilians who provide direct and essential suppn:rt to millitary
combat aoperations. This change will protect the principle of distinction,
remove an incentive for civillanizing milltarles, and promote adherance to the
law of war.

The principle of distinction is under distress because accompanying civilians
are grouped togather with the genearal civilian population. {309) When
accompanying civilians provide direct and essantlal suppott to military
operations, they become logical targets for attack, even if the attack Is
against their warkplace. (310) The law of war has not resolved the tension
between the protection owed clvilians and the milltary necessity for attacking
accompanying civilians providing direct and essential support. (311)
Authorizing the targeting of this subclass of accompanying civilians resolves
this tension with a legical rule that accepts that this particular group of
civilians needs to be treated differently than the general ¢lvillian population.
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This change in targeting status will have two additional effects. It removes
the incentive for states o favor staffing positions with civilians rather than
milltary members and it promotes adherence te the law of war by making the
prohibition against attacking the general civilian papulation stronger. {312}

3. Pracedure for Authorizing Change in Civilian Status

The procedure for changing the status of accompanying civilians shauld he
through a treaty negotiated under the auspices of the International
Committee of the Red Cross, which has expertise In this matter and a long
history of participation in the development of the law of war aﬁd, in
particular, the Geneva Conventions and Protacal I, (213) The preposed
changes in accompanying civilian status should not, at a procedural level, be
difficult to cedify, including the process by which states notify one another if
they will use accompanying civilian employees as remote combatants. This
procedure can mirrer the one already established for switching civilian
members of police agencies to combatant status. (314)

A treaty is the preferred method of action because these changes alter the
terms of Protocol I, to which the vast majority of states belong. An elemental
part of international law is that treaties are binding on parties to them and
they musk carry ouk their terms in good faith. {315) However, states
interested in establishing these new rules cencerning civilians can, amongst
themselves, use a new treaty ta change that rule {(316)

A treaty is also the preferred course of action because unilateral national
action cannot make effective changes to the status of acmmpahylng civilians.
An international armed conflict will by defnition Involve at least two states,
neither of which will be bound by any domestically initiated alterations
concerning the treatment 6f accompanying civillans in the abseénce of a
binding agreament between them, If one state designates accompanying
clvillans as remote combatants or targets them for attack when they provide
direct and aessential support, the opposing state may treat the accompanying
civilians as unlawful combatants and the combatants who targeted
accompanying civilians directly as war criminals. {317)

States do share a broad interast in addressing the status of accompanying
civilians. 5tates throughout the world and at all levels of military power have
become increasingly dependent on their use and would benefit from a
reaxamination of their status under the law of war.

VIII. CONCLUSION

The waging of modern war has changed significantly in recent decades both in
terms of who participates and how they fight. The battlefield is becoming less
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the domain of the soldier as accompanying civilians and r-amt;ﬂ:oé\vlq,.r operated
vehicles take his place. New frontiers for conflict are being opened as states
develop the means to attack each other through cyberspace.

The law of war has not yet accommodated these changes in the way states
wage war. No suitable standards exist for determining what civilians
accompanying the armed forces may do and when they may be targeted for
attack. These failures to properly regulate the status of an increasingly
important component of states' armed forces diminishes the protection the
law of war provides the general civilian population.

States need to establish the status of accompanying clvlllans In a way that
maintains the principle of distinction but alse takes into account that
accompanying civilians are an essential element of military power. Allowing
civilian employess to be designated as remote combatants and legitimizing
the targeting of those accompanying civilians who provide direct and
essential support of combat operations are critical first steps in the process.
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on robotic and related systems).
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(49) See Frank Dliveri, At Enormous Cost, the New Look Army will be Bullet-
praof and Remote Controlled, GOLD COAST BULL, {Australla), Mar. 12, 2004,

See also Andrea Shalal-Esar & Justin Pope, Military Technalogy; War Without
Death, ADVERTESER (Australia), Feb, 8, 2003, at 28,

{50} Brown, supra note 48,

{51} Darrell Hassler & Tany Capaccio, GAD Hoists Red Flag Over Costly Boeing
Army Project, SEATTLE TIMES, Apr. 2, 2004, at El. Production of the FCS will
cost an estimated ninety-two billion dollars by 2020, making it the second
largest ongoing milltary procurement. Id. '

{52} Roxana Tiron, Lack of Autonomy Hampering Progress of Battlefield
Robots, MAT'L DEE., May I, 2003, at 33. These three unmanned vehicles are:
the Multifunctional ULility Logistics Equipment, 8 2.5 ton reconnaissance and
transport/supply vehicle; the Armed Reconnaissance Vahicle, a six-ton
vehicle armed with missiles and a gun; and the Saldler Unmanned Ground
Vehicla for reconnaissance and surveillance. Id. For information about the
FCS, see the Defense Advanced Research Projects Agency websita at

http:/ /fww.darpa.mil/tto/PROGRAMS ffes.html.

{53) Toner, supra note 48. The Marines are developing a small thirteen pound
robot called the Dragon Runner to perform surveillance missions and a larger
vehicle named the Gladtator that could ba armed and wsed for scouting and
identifying targets. See id.; Byron Spice, Marlhes Seeking a Few Good Robots,
SCRIPPS-HOWARD NEWS SERVICE, May 29, 2003, available at LEXIS; News
Library, SCHWRD File.

{54) One of Thelr Own Robots Blown Up=-Thay're Thrilled, CANBERRA TIMES,
Apr. 19, 2004, at Al13. Fifty to one hundred PackBots are belng used in Irag
and Afghanistan for tasks such as battlefield reconnaissance and handling
explosives. See also Unmanned Vehicle Soon Will Deploy to War Zone, ARMY
TIMES, Sept. 19, 2005, at 40 (discussing car-sized amphibious UGV helng sent
to Iraqg to perform perlmeter security and surveillance missions}.

(55) See Flscal 2005 Budget: Terrorism Defense Plans: Hearing Before the
Subcomm. on Terrorism, Unconventional Thyeats and Capabilities of the
Hausea Comm. on the Armed Services, 108th Cong. {2004} {testimony of Rear
Admirak Jay M. Cohan, U.5. Navy, Chief of Naval Research) [nnting that a
Spartan USY is currently deployed to the Middla East), available at

http:/ farmedservices. house.gov/openingstatementsandpressreleaszesf
10Bthcongress/04-0325cohan.biml (last visited Jan. 20, 2006); Roxana Tiron,
High-speed Unmanned Craft Eyed for Survelllance Role, Under Development
for Navy, NAT'L DEF., May 1, 2002, at 27 {discussing range, payload, and
potential missiagns of Spartan).
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{56} Fiscal Year 2005 Budget Request for Navy Research and Development,
Transformation and Feture Navy Capabilities, Hearing Before the Subcomnt,
on Projection Forces of the House Comm. on the Armed Services” 108th Cong.
(2004) (testimony of Rear Admiral Jay Cohen, Chief, Naval Research],
avaitable at http:/ /armedservices.house.gov/openingstatementsand
pressreleasesf108thcongress/ 04-03-11yvoung.html {last visited Jan. 20,
20046].

(57) Id.

{58) Robert Littlie, Expanding Missions for Military's Dronas, BALTIMORE SUN,
Feb. 2., 2003, at ID. See 1.R. Wil=son, Virginda-class Submarines Usher in a
MNew Era In Undersea Electronlcs, MIL. & AERQSPACE ELECTRONICS, Jan. 1,
2004 (noting new Virginia-class submarines have a communications systam
designed to communicate with UUVs]); see also E. R. Hooten, S\él::l.lrit',ur to 100
Atmospheres, ARMADA INT'L, Aug. 1,20035, at 80 {discussing UUY and USY
programs in the U.S. Navy and worldwide).

{59) Nikolai Khorunzhii, The Skat Took Off and Hovered Over the Enemy,
IZVESTIA (Moscow), Apr. 7, 2004, at & {providing overview of extensive
Soviet and Russian use of UAVs),

(60} Linda de France, China Belisaved Progressing Toward LCAV Development,
AERDSPACE DALLY, Dec, 12, 2000, at 397.

{61} Christina Mackenzie, French UAV Sharas Airspace with Airbus, FLIGHT
INT'L, Dec, 16, 2003, at 22 {indicating France has completed dévelopment of
its second-generation UAV).

{62) Hilary Leila Krieger, The Creation Story, JERUSALEM POST, Jul. 11, 2003,
at 12, Israel has developed its own UAVs and sold them, in turn, to at least
twenty-six countries. Id,

(53) See Ban Woodhead, Underwater Vehicles on a Virtual Battlefield,
AUSTRALIAN FIN. REV., Feb. 6, 2004, at 16 {discussing development of UUVs
by Austratian Defence Force). See also John Kerin, Pilotless Spy Planes Prove
Their Worth, AUSTRALIAN, June 20, 2003, at 26 (indicating expectation
Australia will buy a range of UAVE).

{64) lohn Fricker, MOD Shortlists NG, Thales for Watchkeeper UAV Program,
AEROSPACE DALLY, Feb. 10, 2003, at 3 (discussing 1.3 billion dollar UAV
pragram). See also Rich Yuttle, 'Robust' Approach to Wafchkeeper Backed by
Parliament Committese, AEROSPACE DAILY, Mar. 18, 2004, at 4. During the
2003 Iraq conflict, the British deployed eighty-nine Phoenkx UAVs, twenty-
three of which were destroyed during the course of flying 138 missions. Id.
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{65) Bulbul Singh, India to Produce Israelf UAVs, AERCSPACE DALLY, Jan. 15,
2004, at 4. India has deployed 150 UAVs and wanis to acquire in excess of
250 more. Id,

{66) ).R. Wilson, UAY Warldwida Roundup--2005, AEROSPACE AMERICA, Sept,
2005, at 26. See also Nonproliferation. Assessing Missila Technology Export
Controls: Hearing Before the Subcomm. on Nak'l Security, Emerging Threats,
and Int'l Relations of the House Gov't Reform Comm., 108th Cong. (2004)
{testimony of Lieutenant General Tame Walters, Ir., Def. Security Cooaperation
Agency) (noting widespread use of UAVs througheout the world}.

{7} V.5, GEN. ACCOUNTING OFFICE, GAO-04-342, IMPROVED STRATEGIC
PLANNING CAN ENHANCE DOD'S UNMANNED AERIAL VEHICLES EFFORTS 4
{2004), available at http: / fwww . gpoaaccess.gov/ gaoreporks fIndex. himl (last
vislted Jan. 23, 2006).

{68} Govk Ciears Induction of LL TRs to Screen Air Intrusions, PRESS TRUST
OF INDIA, Dec. 8, 2002, LEXIS, NexIs Library, PTI File.

{69} S5ee Shalal-Esar & Pape, supra note 49; Brown, supra note 48; Brzezinski,
supra nabe 440,

(70} Brzezinskl, supra note 40. See also David A. Fulghum & Robert Wall,
Small, Fast, Cheap, AVIATION WHK. & SPACE TECH., Feb. 16, 2004, at 24
{discussing cost benefits driving Israeli and Indian forces to greatar use of
UAVE).

(71) Brzezinskl, supra note 40.

(72) 1d.

(73) 1d. This savings may not be universal, however; in a few countries, such
as Russia, pilot training may be relatively inexpensive. See Khorunzhil, supra
note 59,

(74) Brzazinskl, supra note 44.

{75) Id. See also Kilian, supra note 41.

(76) Knut Ipsen, Combatants and Non-Combatants, in THE HANDBOOK OF
HUMANITARIAN LAW IN ARMED CONFLICTS 65, 65 {Dieter Flack ed., 1995).
There is a third primary status for medical and religfous personnel, Id. at 69,

{77) See 1977 Geneva Protocol I Additional Yo the Geneva Conventlons of
Aug. 12, 19849, and Relating to the Protection of Victims of International
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Armed Conflicts;, Dec, 12, 1977, arts. 43 and 51, 1125 U.N.T.S. 3 [entered Into
force Dee, 7, 1078) [hereinafter Protocol I]. See alse A.P.V. ROGERS, LAW ON
THE BATTLEFIELD 3 {1995).

{78) See generally Ipsen, supra note 76,

{79) LESLIE ., GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT 104-5
{Znd ed. 2000).

{80) Id. See also D. SCHINDLER & 1. TOMAN, THE LAWS OF ARMED CONFLICT
22-34 (1988) {reprinting the provisions adopted by the Brussels Conference),
The Brussels Canference articles are also available at

http:/ fwww.icrc.orgfihl.nsff WebFULL?OpenView,

(81} Id. See also The 1907 Hague Conventlon No. IV Respecting the Laws and
Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277, 205 Consol. T.5. 277
[hereinafter Hague Convention IV].

{82) Annex to Hague Convention IV, Regulations Respecting the Laws and
Customs of War on Land, art. 1, Oct, 18, 1907, 36 Stat. 2277 [hereinafter
Annex to Hague Conventien IV].

{83) Ip=en, supra note 76, at 71.

{4 Annex to Hague Convention IV, supra note B2, art. 1.

{B85) Id. art. 3.

{86) Geneva Convention Relative to the Treatment of Prisoners of War, Aug.
12, 1949, 6 U.5.T. 3316, 75 U.N.T.5. 135 [hereinafter Geneva Conventien ITI].

{87) W. Hays Park, Air War and the Law of War, 32 A.F.L. REV. I, 55-57
(1990).

(28} Ipsen, supra note 76, at 81,

(89} See Gepeva Convention 111, supra note 86, art. 4{A){2}.

(90} See GREEN, supra note 79, at 50.

(91} See generally Christopher Greenwaod, A Critique of the Additienal
Protocols to the Genava Conventions of 1949, in THE CHANGING FACE OF

CONFLICT AND THE EFFICACY OF INTERNATIONAL 1AW 3-20 {Helen Durham
& Timothy L.H. McCormack eds., 18953,
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{92} The International Committee of the Red Cross malntalns a lIst of
caountries that have ratified Protocol I, One hundred and sixty-two countries
had ratifed Proktocol I as of May 7, 2004, An additional five states, including
the United States, have signed but not ratifiad it. This I[st {2 available at
http:/ /www.icrc.org/fihl.nsf/ WebNORM?CpenView (last visited Jan. 26,
200G},

{93} See GREEN, supra note 79, at 51 {discuszing how the Instltute of
International Law prepared a resolution that embadled what the Institute
considered to be customary international law and significantly influenced the
terms of Protecol I); INGRID DETTER, THE LAW OF WAR 143 (2nd ed, 2000)
{arguing that states that have not ratified Protocol 1 may be bound by the
many parts of it that reflect existing law).

(94) Protocol I, supra note 77, art. 43(1).
{95) Greenwood, supra note 91, at 6.

{96) See Abraham D. Sofaer, AGORA: The U.S. Decision Not to Ratify Protocal
I to the Geneva Conventions on the Protection of War Vickims {Cont'd), 32 AM.
3. INT'L L. 754, 78585 (1988) (dIscussing U.S. concerns over granting
Irregulars the status of combatants). See also Greenwood, supra nota 91, at
16-18.

{07} See Sofaer, supra note 95, at 785-86; Douglas 1. Feith, Lawr in the
Service of Terror, 1 NAT'L INTEREST 3& (1985).

{98) Hans-Peter Gasser, The U.5. Dacision not to Ratify Protocol I to the
Geneva Conventions on the Protection of War Victims: An Appeal for
Ratification by the United States, 81 AM, 1, INT'L L. 912, 918-23 {1987},
Gasser argues terrorists are not protected hecause they must belong to the
armed forces, which, In turn, must comply with the laws of war or lose their
status under Article 43 of Protocol 1. Id.

{99} DETTER, supra note 93, at 142,

{100} See Gasser, supra note 98, at 918-23.

{101} Protocol I, supra note 77, art. 44{3}.

(102} See Sofaer, supra note 94a.

{103) See Greenwood, supra note 91, at 17-18. The official commentary to

Article 44 makes clear that the criteria for POW {and hence combatant) status
are stifl retalned. See INT'L COMM. OF THE RED CROSS, COMMENTARY ON THE
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ADDITICONAL PROTOCOLS OF JUNE 8, 1977 TO THE GENEVA CONVENTIONS OF
AUGUST 12, 1949, at 522 (Y. Sandoz et al eds., 1957) [hereinafter PROTOCOL
1 COMMENTARY].

{104) Gasser, supra note 98, at 920 (Indicating the generally accepted rule
appeats ta he that weapons should be carried openly once a combatant makes

any movement toward a place from where an attack is to be launched),

{105) Protocol I, supra note 77, art. 43({2). See also Ipsen, supra note 76, at
67,

{106} Sea Geneva Conventian ITI, supra note 86, art. 4{A).

{107} Ipsen, supra nete 76, at 68 (discussing how POWs cannot be punished
for the 'mere fact of fighting' although they are still liable for criminal acts
they commit outside the scope of their protected combat activities).

{108} Id.

{109} See Ganeva Conventivn 111, supra note BG, art, 4(A){6}.

(110) Ipsen, supra note 76, at 79.

{111) Protocol I, supra note 77, art. 43(2).

(112) See PROTOCOL I COMMENTARY, supra note 103, at 517, 1113
(discussing how notice can be made through the depositary, the Swiss
government}.

(113) INT'L COMM. OF THE RED CROSS, COMMENTARY: III GENEVA
CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS ON WAR 59 {Jean
de Preux ed., 1960) [hereinafter GENEVA CONVENTION ITI COMMENTARY].

{114) Annex to the Hague Convention IV, supra note 82, art. 3.

{115) Ipsen, supra noke 76, at 84. Ipsen offers, as historical examples of such
nencembatants, quartermasters and members of legal services, Id, at 82,

{116) Id. at 84.

{117) Id. at 85, BD0-91. See also PROTOCOL I COMMENTARY, supra note 103,
at 515,

{118) Ipsen, supra note 76, at 84. A goad example of how the distinction
between noncombatants and civilians can become blurred is the civilian air

Jlof71




Case 1:07-cv-03280-NGG-LB  Document 1-3  Filed 08/06/2007 Page 108 of 127

reserve technician program used by the U.S. Afr Force. An air reserve
technician {(ART) is a civilian employee who is a member of the Air Force
Reserveas of Air National Guard. ARTS typically maintain and operate military
aireraft. The ART must, in many circumstances, wear his military uniform even
when reporting to work in civilian status. Any observer seeing uniformed ART
personnel working on military aircraft would logically assume they are
combatants, although they are actually civilians under the law of war who
may not engage in combat until converted to active duty status. See U.S DEP'T
OF AIR FORCE, INSTR. 35-108, AIR RESERVE TECHNICIAN PROGRAM (July
1994} {providing details of ART program}; U.5 DEP'T OF AIR FORCE, INSTR,
36-2003, DRESS AND PERSONAL APPEARANCE OF AIR FORCE PERSOMNEL 124
({Sept. 2002) {concerning wear of uniform by ART personnel when in civilian
status},

{119% Ipsen, supra note 76, at 89 {discussing the special primary status
medical and religious personnel have under the Geneva Conventions).

{120} Id. at 90-92 {noting medical personnel may be armed and can use force
to praotect themselves and their patlents, white religious personnel should not
be armed but can defend themselves when attacked).

(121) Protocol I, supra note 77, art. 50.
(122) 1d,

{123) Id. Protocel I provides in art. 50 that a "civilian is any person who does
net belong to ane of the categories of persons referred to in Article 4(A){1],
{2), {33, and (&} of the Third Canvention and in Article 43 of this Protacol." Id.
Civilians accompanying the armed forces are referred to in Geneva Convention
art. 4{A) 4}, which states:

Parsons who accompany the armed forces without actually beding

mnenbers thersof, suoh az oivilian membersz of military ajircraft

orews, war correapondents, supply contractors, members of
labour

units or of zervices reoponsikle for the walfarge of the armed

Forces, provided that they have received autherization, from
the

armed forces which they accompany, whe shall provide them for
that

purpogs with an identity card similar to the annexed model.

{124) See U.5. DEP'T OF DEFENSE, INSTR. 1000.1, IDENTITY CﬁRDS
REQUIRED BY THE GENEVA CONVENTIONS para. 5.2 {Jan. 1974} for an
example of the procedures used for issuing identification cards to clvillans
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accompanying the armed forces. Cards are issued to emergency essential DoD
employees and contractors who may accompany .5, military forces to areas
of canflict. Id.

{125) Geneva Convention IIX, supra note 86, art. 4(4). See also Ipsen, supra
note 76, at 95.

{126) See Ipsen, supra note 76, at 95.
{127) See id. at 65; GREEN, supra note 79, at 229,

{128) See U.S. DEP'T OF DEFENSE, DIR. 1400.32, DOD CIVILIAN WORK FORCE
CONTINGENCY AND EMERGENCY PLANNING AND EXECUTION para. 3.1 {Apr.
1955).

{129) See P.W. SINGER,; THE RISE OF THE PRIVATIZED MILITARY INDUSTRY
20-39 (2003). For a brief history of the use of mercenaries, sea Todd 5.
Millard, Overcoming Post-Colonial Myapia: A Call to Recognize and Regulate
Private Military Companies, 176 MIL. L. REV. 1 {2003).

{130} A mercenary is defined as "one that serves merely for wages, aspecially
a soldier hired into foraign service." WEBSTER'S NINTH COLLEGIATE
DICTIONARY 742 (1501}, See also Millard, supra note 129, at §.

{131} Richard R. Baxter, The Duties off Combatants and the Conduct of
Hostilltles, in INTERNATIONAL DIMENSIONS OF HUMANITARIAN LAW {Jiri
Toman ed., 1988) {noting neither the Hague Requlations of 1907 or the
Geneva Conventions of 1949 contained any prohibitions agalnst the use of
mercenaries).

{132} Protocol I, supra note 77, art. 47,
{133) Baxter, supra note 131, at 114,

{134} Greenwood, supra note 91, at 6. The uvnlikelihood of being deemed a
mercenary under this definitlon has been captured by one commentator ag
follows: "any person who cannot aveid being characterized as a mercenary
under this definition deserves to be shok and his defence lawyar with him."
GEOFFREY BEST, HUMANITY IN WARFARE 374-5 (1980).

{135) HILAIRE MCCOUBREY, INTERNATIONAL HUMANITARIAN LAW: MODERN
DEVELOPMENTS IN THE LIMITATICN OF WARFARE 145-48 {2nd ed. 1998).
Examples of soldlers fighting for such meral or ideclogical reasons would
include U.5. citizens fighting fer Allied forces in the First and Sacond World
Wars befare the Unlted States enbered the war. Id.
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(136) Id. See also UNITED KINGDOM FOREIGN AND COMMONWEALTH QFFICE,
PRIVATE MILITARY COMPANIES: OPTIONS FOR REGULATION 2002, 7 {2002}
[hereinafter UK GREEMN PAPER], available at

www.fco.gov.uk/Files/ kfila/mercenaries, 0. pdf {discussing example of Papua
New Guinea arranging for marcenaries to become special constables).

{137} "A mercenary shall net have the right te be a combatant or a prisoner
of war."” Protocol I, supra note 77, art. 47,

{138} GREEN, supra note 79, at 115.

{139) See P.W. Singer, War, Profits, and the Vacuum of Law: Privatized
Military Firms and International Law, 42 COLUM. 1. TRANSNAT'L L. 521, 528-
32 {2004} (discussing two conventions and their limitations: the Convention
for the Elimination of Mercenarism in Africa established by the Organization of
African Unity in 1977 and the International Convention Against the
Recrultment, Use, Financing and Training of Mercenaries).

{149) Ipsen, supra note 76, at 69.
{141) Id.

(132) See Hans-Peter Gasser, Protection of the Civilian Fupulai:inn, in THE
HANDBOOX OF HUMAMNITARIAN Law IN ARMED CONFLICTS 209, 210 (Dieter
Fleck ed., 1995).

{143) Protocol 1, supra note 77, art. 43(2).

_[144} Id. art. 51. See alse Gassear, supra note 142, at 232.
(145) PROTGCOL I COMMENTARY, supra note 103, at 516.
{146) 1d. at 901.

(147} See Frits Kalshoven & Liesheth Zegveld, Constraints on the Waging of
War: An Introduction to International Humanitarian Law 99 {2001}, available
at http:/ fwww.icrc.org/Web/eng/siteengl.nsf/iwpList526/
8DDA3B2303475B2DC1256C550047B1AA.

{148} Seg Jean-Marle Henckaerts, The Conduct of Hostilities: Térget Selection,
Proportionality and Precautionary Measures Under Inkternational
Humanitarian Law, in PROTECTING CIVILIANS IN 218T-CENTURY WARFARE
13-14 {Mireille Hactor & Martine Jellema eds., 2001); Parly, supra note 87, at
130-135.
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{1449) See Henckaerts, supra note 143, at 13-14. See also DETTER, supra note
53, at 146 ("There is no doubt that there [s still confusion as o who is a
comhbatant and who is a civilian as a result of the lack of stringent criteria for
gualifications as a combakankt.™¥; Michael N. Schmitt, The Principle of
Biscrimination In 21st Century Warfare, 2 YALE HUM. RTS. & DEV. L.}, 143,
160 (1999) (discussing the blurring hetween civillans who work for the armed
forces and combatants); Michael N. Schmitt, War, International Law, and
Soverelgnty: Reevaluating the Rules of the Gama in a New Century, 5 U. CHI,
J.INT'L L, 511, 531-534 (2005} [herelnafter Schmitt, War] {noting ambiguity
about what constitutes direct participation in hostilities and the need for a
case by case determination of whether it has occurrad}.

{150} See Gasser, supra note 142, at 232, Gasser states:

& givilian who ... gathers infoezmstion in the avea of
oparaticns

nay be made the okject of attack. Tha same applies'to civilians
wheo

oparata a waeapons system, supervise such cperation, or sarvice
such

aquipnent, The transmission of information conceraing targets

diragtly intended for the uza of a weapon is also conaidered as

taking part in hostilitiea. Furthermore, tha logistics of
militazy

cperations ara among the activities prohibited o civilians.

Sce also Park, supra note 87, at 118, 134; Park, supra note 400 {indicating
loglstical support, intelligence gathering, and belng a mission-essential
civilian on a military installation make civilians lawful subjects of attack). On
the other hand, Bolr has recently taken the position that many of these
functions are permissible as "indirect participation in military operations.”
Sce U5, BEP'T OF DEFENSE, INSTR. 3020.41, CONTRACTOR PERSONMNEL
AUTHORIZED TO ACCOMPANY THE U.5. ARMED FORCES para. 6.1.1. {Oct.
2005) [hereinafter DODE 3020.41]7 {stating that "contracter personnel may
support contingency operations through the indirect participation in military
oparations, such as by providing communications support, transparting
munitions and other supplies, performing maintenance functions for military
equipment, providing security services according to subparagraph 6.3.5. and
providing logistic services such as billeting, messing, atc.”).

{151) Seo UK GREEN PAPER, supra note 136, at 8.
{152) See Gasser, supra note 142, at 232, The activities Gassar Identifled as

prohibited te civilians all share a nexus of proximity to the area of military
operations.
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{153) See ROGERS, supra note 77, at 8-9 {discussing a similar. hypothetical
regarding a civilian truck driver). See also PROTOCOL I COMMENTARY, supra
note 1903, at 516 (discussing how simply supporting the war effort is
insufficient to lose civllian status).

(154} ROGERS, supra note 77, at 9. See also Schmitt, War, supra note 149, at
544-45 (indicating that performing immediate hattlefield logistics and local
repair of minor battte damage would constitute direct participation in combat
because of the proximity to the battle zone},

{155) Henckaerts, supra note 148, at 13 (noting much of the state practice in
this area consists of assessing combatant status on a case by case basls or
relying on a general proscription against direct participation in hostilities
without further defining it).

(156) See Gasser, supra note 142, ar 232,
(157) See PROTOCOL I COMMENTARY, supra note 103, at 619,

({158) ROGERS, supra note 77, at 3. Several additlonal principles Include those
of humanity and chivalry. See id. at 3, &.

{159) See generally id. at 3-25,

{160) See Burrus M. Carnahan, Lincoln, Lieber and the Laws of War: The
Origins and Limits of thea Principle of Military Nacassity, 92 AM. 3. INT'L L. 2132
{1998} {definlng military necessity and discussing its historlcal evolution).
DEXTER, supra note 93, at 392-98 (discussing how military HEIL'.ESSitV has
bean used in the past to justify vialating the law of war, but this particular
use of milltary necessity appears to have fallen out of favor}.

(161) ROGERS, supra note 727, at 5-6. The definition used by the Air Force is
almost identical, See THE JUDGE ADVOCATE GENERAL SCHOOL, U.5. AIR
FORCE, THE MILITARY COMMANDER AND THE LAW 549 {2004), This definition
states that military necessiby:

Permito the application of only that degres of regulated force,
net

othaerwise prohibited by the law of war, reaguired for the
parctial or

conplate aubmicssion of the eneny with the least azpenditure of

life, time, and physical rescurces. Attacks must be limited to

military objectives, i1.e., any objeots which by their naturs,

location, purposse, or ucse nake an effectkive gontribuokion to
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militzry action and whose tobtal or partial destruection,
capturs, or

neuntralization, under the circumstances ruling at the

tima, offars a definite military advantage, Examples include

troops, bases, supplie=, linas of communications, and
headguazters.

Id.
(162) ROGERS, supra note 77, at 7.

{163) See Carnahan, supra note 160, at 229 (discussing how military
necassity for attacking irrigation dams during Korean War grew towards the
end of conflick and how targets In Vietnam were bamhed after peace
negotiations broke down in 1972},

{164) Schmitt, supra note 149, at 148.

{165) Protocol I, supra note 77, art. 48. Article 51{2) states, "The civilian
population as such, as well as individual civilians, shall not be the object of
attack.” Article 52(1) provides that, "Clvilian objects shall not be the object of
attack or of reprisals." Id.

(166) Protocol I, supra note 77, art. 52(2}.
(167) PROTOCOL I COMMENTARY, supra note 103, at 635.
(168) See supra nota 184,

(169) Several examples of this requiremeant are locatad within Protocol 1.
Article 58 requires states to remove clvillans from the vicinity of military
objects and to avoid placing military objects in densely populated areas.
Protocol I, supra note 77, art. 58. Article 53 prohibits using cultural objects or
places of worship for military purposes, Protocol I, supra note 77, art. 53,

{170) See Schmitt, supra note 149, at 148-49. See also Henckaerts, supra
note 148, at 14 [(discussing how this definition of military ebjective has bean
adopted in at least five other treaties),

(171) See Schmitt, supra nate 149, at 149,

{172} See Tom Boyle, Proportionality in Decision Making and Combat Actions,
in PROTECTING CIVILIANS IN 21st-CENTURY WARFARE 33 {Mireille Hector &
Martine Iellema eds., 2001). Boyle, a military offlcer and homber pilot who

handled targeting issues for the U.K. armed forces, provides details about the
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practical and procedural aspects of ensuring targeting decisions comply with
the law of war. He notes how making the distinction between military and
civil objects Is hecoming increasingly difficult, particudarly when targeting
communications infrastructure. Id.

(173) See Schmitt, supra notae 149, at 159-60 (discussing problems in the
concept of what constitutes a military objective when civilian activities
become mllitarlzed and military activities become civifianized); DETTER, supra
note 93, at 146 (discussing current state of confusion over who should be
considered a combakant).

{174) See Judith Gall Gardam, Propertionality and Force in International Law,
87 AM. 1. INT'L L. 391, 397-98 {1993) (summarizing history and current
status of principle of propartionality).

{175) Schmitt, supra note 149, at 152.

{176} Protocel I, supra note 77, art. 51({5){b}. Articles 35 and 57 of Protocol I
also contain language relating to proportionality. Article 35{2} states, "It Is
prahibkited to employ weapons, projectiles and material and methods of
warfare of a nature ta cause superfluous injury or unnecassary suffering.
Article 57(2){b} states, "an attack shall be canceled or suspended if it
hecomes apparent that the objective is not a military one or is subject to
special protection ar that the attack may be expected to cause incidantal loss
of civilian life, injury to civilians, damage to civllian objects, or a com¥bination
therenf, which would ba axcessive in relation to the concrete and direct
military advantage anticipated.” On the issue of whether this article codifies
customary international law, see Henchaerts, supra note 148 {noting how
state practice establishes the vule in this article is customary internaticnal
law).

(177} Disagreement exists over the meaning of “concrete and dlrect military
afdvantage.” See Gardam, supra note 174, at 496 (noting the language in
Protocol I appears to require a determination whether lndiuidu:al parts of an
attacks are proportional}. See alse Henckaerts, supra note 148, at 17
{Indlcating many states dizagres with this interpretation and calculate
propertionality hased on the military advantage to be derived from the whole
attack},

{178) Gardam, supra note 174, at 400.
{179) Id. at 410.

{180) See Legue v. United States, 412 .. 521,527-528 {1973).
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{181) See Lisa L. Turner & Lynn G. Norton, Civilians at the Tip of the Spear, 51
A.F.L. REV. 1, 35-36 (2001},

{182) See id. at 36-38.

{183) U.5. GEN. ACCOUNTING OFFICE, GAQ-03-475, DOD PERSONNEL: DOD
ACTIONS NEEDED TO STRENGTHEN CIVILIAN HUMAN CAPITAL STRATEGIC
PLANNING AND INTEGRATION WiTH MILITARY PERSONNEL AND SQURCING
DECISIONS | {2003), available at

http: / S www.gpoaccess,gov/ gaoraports/findex, html,

(184} See id. {Bsting functions performed by civilian employeas), Sea also
Diane K. Meorales, DOD Maintenance Depots Prove Their Werth: The Global
War on Terrorism has Allowed the Department of Dafense's In-House
Maintainers to Demonstrate Their Vital Role in Supporting Combat in
Afghaniskan and Iraq, ARMY LOGISTICIAN, Mar. 1, 2004, at 3 {discussing the
work performed by 60,060 workers at mllitary depots}. '

{185) See The Defense Transformation Act for the 21st Century Act. Hearing
Befare the Subcomm. on Civil Service and Agency Organization of tha House
Comm. on Gov't Reform, 108th Cong. {2003) (statement of David 5. €. Chu,
Under Secretary of Defense for Personnel and Readiness), available at

http:/ freform.hausa.govfCSA/Hearings/ EventSingle.aspx?EventiD=365
{hereinafter Chu Statement] (indicating 1500 civilian employees have
deployed to the Iraqi theater of operations), See also U.5. GEN. ACCOUNTING
OFFICE, GADQ/NSIAD-97-127BR, DEFENSE BUDGET: OBSERVATIONS ON
INFRASTRUCTURE ACTIVITIES 29 (1997}, available at

http: / fwww.gpoaccess.gov/ gaoreparts/Index,. html [hereinafter 1997 GAD
REPORT] (discussing civilian depfoyments during First Guif War); Deployment
of Civilians Increasing, FDCH FED. DEP'T AND AGENCY DOCUMENTS, Oct. 28,
1999, available at LEXIS, News Library, FEDDOQC File {noting 43000 Army
civillans deployed to overseas [ocations, including some who have provided
direct support to military operations in areas such as Haiti, Bosnia, and
Kosova).

{186} See George Cahlink, Erasing Bases; The HIt List Taking Shape Today
may be the Blggest Ever, GOV'T EXECUTIVE, Oct. 2003, at 29 (discussing size
of DoD industrial facilities and nating they perform twenty billion deliars of
waork annually).

{187) See id.; Morales, supra note 184,
{188) See John R. Moran, Letter to Editor, Honoring Civilians, WASH. POST,

Jan. B, 19592 (noting efforts of civilians employees during Operation Deseart
Storm operating thirty-three ports, [oading 560 ships with almost one million
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pleces of eguipment, and sending 37,000 containers ko Persian Gulf); Jack
Dorsey, Transporting Paople, Goods to War a Big Job, General Says,
VIRGINIAN PILOT, Mar. 8, 2003 (noting efforks of civilians assisting in
shipment of men and materiel to Afghanistan and Iraq).

(189) See USS COLE-Implications and Implementation of Lessons Learned.
Hearing Before the Senate Armed Services Comm,, 107th Cong. (2001)
(statement of General Charles T. Robartson, Jr.,, USAF Commander in Chief of
1.5, Transportation Command), available at

htip: / /armedservices.senate.gov/ hearlngs,/ 2001 /f010503.htm {discussing
broad range of transport activities); Katherine McIntire Peters, Line in the
Sand; Launching a Bold Military Sweep Through Iraq Required a Supply Line
Stretching from Depots in the United States to Fast-moving Forces in the
Desert, GOV'T EXECUTIVE, May 2003, at 65%; Dorsey, supra note 188.

{(190) See Chu Statement, supra note 185; 1997 GAO REPDRT, supra note
185, at 29.

(191) U.5. DEP'T OF DEFENSE, DIR. 1400.10, EMERGENCY~ESSENTIAL (E-E)
DOD U.5. CITIZEN CIVILIAN EMPLOYEES para. E2.1.5 (Apr. 1992) {indicating
that only U.S. citizens may hold E-E positions). For Air Force and Army
guldance on when and how to deplay clvilian employees, see LS. DEP'T OF
AIR FORCE, INSTR. 10-231, FEDERAL CIVILIAN DEPLOYMENT GUIDE {Apr.
1999} and U.S. DEP'T OF ARMY, PAM, 690-47, DA CIVILIAN EMPLOYEE GUIDE
[(Nov, 1995).

{192) Transforming the Department of Defense Paersonnel System: Finding the
Right Approach: Hearing Before the Senate Comm. on Governmental Reform,
108th Cong. {2003) (testimony of Denald H, Rumsfeld, Secretary of Defense)
{indicating that hecause of perceived difficulties In managing émplmrees,
eighty-three percent of civilians deployed to Central Command for Operation
Iraql Freedom were contractors while only seventeen percent were civilian
employees).

{193) See id.

{194} 1d.

{195} Id. See also Stephen Barr, Pentagon Plan Weould Shift 10,000 Military
Jobs to Civilians, WASH, POST,, Oct. 7, 2003, at B2 (discussing that the

Defensa Department is ready to convert 10,000 jobs performed by military
members to civilian positions in fiscal year 2004 alona).
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(196) See 1997 GAO REPORT, supra note 185, at 21 {stating manning a
position with a civilian ensts on average $15,000 less than manning with a
military member}.

{197] Chalmers Johnson, The War Buslness: Squeezing a Profit from tha
Wrackage in Iraq, HARPER'S MAG., Nov. 1, 2003, at 53,

{198) See STNGER, supra note 129, at 9-17.

{199) See id. at 92-97, See also Comment & Analysis, FIN,. TIMES, Aug. 12,
2003, at 15; UK GREEN PAPER, supra note 136, at 8-9.

(200) See SINGER, supra note 129, at 92-94,

(201} See U.5. DEP'T OF ARMY, PAM, 715-16, CONTRACTOR DEPLOYMENT
GUIDE App. B-1, para. 5-1, {1998} {authorizing issuance of uniforms to
deploying contractors). See alse Christian Bourge, Can Prlvate Firms Bring
Peace?, UPL, Aug. 26, 2003, available at LEXIS, News Library, UPI File {stating
contractor bodyguards for head of the U.S. civillan authority in Baghdad wear
uniforms resembling those worn in Army).

{202} See Danlel Bergner, The Other Army, N.Y. TIMES MAG., Aug. 14, 2005,
at 29, See also Seth Borenstein & Scott Dodd, Private Security Compankes in
Iraq See Big Paychecks, Big Risks, KNIGHT RIDDER/TRIB. NEWS SERVICE,
Apr. 2, 2004, available at LEXIS, News Library, KRTNWS Flle {discussing
cantracts Coalition Provisional Autharity In Traq has made with private
security companies).

! ({203) See Borenstein & Dodd, supra note 202. See also T, Christian Miller,

| Soaring Securlty Costs Burden Iraq Reconstruction Effarts; For Contractors in
a High-Risk Zone, Cash and Manpower are Being Diverted from Profects, L.A,
TIMES, Apr, 8, 2004, at ALO (noting as much as four billion dollars may be
spent on security as some companles [nvolved in reconstruction efforts are
spending twenty percent of the contract price for protection}.

{204} See Dana Priest & Mary Pat Flaherty, Under Fire, Security Firms Form
an Alliance, WASH. PQST, Apr. 8, 2004, at Al; Bergner, supra note 202, See
also GEN. ACCOUNTING OFFICE, GAD-05-737, REBUILDING IRAQ: ACTIONS
NEEDED TO IMPROVE USE OF PRIVATE SECURITY PROVIDERS 8 (2005)
[hereinafter 2005 GAO REPORT ON PRIVATE SECURITY PROVIDERS],
available at http: / fwww.gpoaccess.gov/gaoraparts/index.html (last visited
Jan, 23, 2008,

(205) Id.
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(206) See Bourge, supra note 201 {contractors providing security to CPA);
Borzou Daragahi, Contractors Lighten Load on Troops; For Prafit, Private
Firms Train Iraqi Soldiers, Provide Securlty and Much More, PETTSBURGH
POST-GAZETTE, Sep. 28, 2003, at A6 (discussing role of contractors in
guarding the Baghdad atrport and ail fields); Oliver Paole, On Patrol with
Baghdad's Hired Guns, DAILY TELEGRAPH {London)}, May 4, 2004, at 12
{discussing contractors providing protection for convoys of military
equipment); 2005 GAO REPORT ON PRIVATE SECURITY PROVIDERS, supra
nate 204, at 9,

(207) Bergner, supra note 202 {indlcating 160 to 200 se'curity cantractors are
estimated to have been killed as of August 2005 and describing a number of
instances of contractors engaging in ¢combat in Eraq). See also Poole, supra
note 206 (providing examples of casualties Inflicted by security contractors).

{208} SINGER, supra note 129, at 9-15, 93 {providing ovarview of private
sacurity contractor operations in Africa, Europe, Asia and the Americas). See
also '"Whao Takes Respensibility if One of These Guys Shoots the Wrong
People? The Hitlhg of Contractors for Military Tasks Extands to Their Use In
Feacekeeping Operations, FIN, TIMES, Aug. 12, 2003, at 15 {discussing
contractors guarding U.5. Embassy in Libaria fighting rebels beslegling
embassy),

(209) SINGER, supra note 129, at 92-94.

(210) Id. at 107-110 (discussing Angola}, at 110-115 {discussfng Sierra
Lecne), and 158 {dlscussing Ethiopia). See also International Consortium of
Investigative Journalists, Marketing the New Dons of War, Oct, 30, 2002,
available at http:/ /www.publicintegrity.org/bowf{last visited Jan. 23, 2006}

{discussing detaifs of private mllitary firm operations in Africa}.

{211) SINGER, supra note 129, at 4, 113 (discussing Sierra Leone and how
PMC contractors killed several hundred people In ohe operation).

(212) Id. at 95, See also UK GREEN PAPER, supra note 136, at 8.

(213) SINGER, supra note 129, at 95.

{214} See id, at 95-97; UK GREEN PAPER, supra note 136, at 8. See also GEN.
ACCOUNTING OFFICE, GAO-03-5695, MILITARY OPERATIONS: CONTRACTORS
PROVIDE VITAL SERVICES TQ DEPLOYED FORCES BUT ARE NOT ADEQUATELY
ADDRESSED IN DOD PLANS 7, 10 {2003) [hereinafter 2003 GAD REPORT ON
MILITARY OPERATIONS], available at _

http:/ /www.gpoaccess.gov/gaoreparts/index.html {noting role of
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contractars in training soldiers haw to use equipment that Is either
specialized or utilizes newer technalagies),

(215) See lohnson, supra nete 197. Contractors training the Saudi Natlonal
Guard were one of the main targets when Al Qaeda terrorists attacked a
housing compeund in Riyadh in May 2002, killing thirty-four people, including
eight Americans, Id,

{216} See SINGER, supra note 129, at 95-07,

{217) See Id. at 55 {quoting a contractor who stated, "If we do eperate in civil
wars, we are there as 'advisers' or ‘trainers.' But, of course we are on the
frontling, and the excuse s so that we can see if our trainlng is working.”).

{218) Esther Schrader, Companies Capitalize on War on Terror, L A. TIMES,
Apr. 14, 2002, at Al

{219) See SINGER, supra note 129, at 125-127 {discussing how MPRI's CEQ, a
former Army four star general, met with the Croat general planning the
affensive at least ten times in the five days before the offensive began), See
also Eric Pape et al., Dogs of Peace, NEWSWEEK, Aug. 25, 2003, at 22. Both
Singer and Pape note MPRI has deniad the atlegations. Id.

{220) SINGER, supra note 129, at 97,

{221) See Johnson, supra note 197 {noting the potential value. of the contract
I sevan billion deflars and that Kellogg Brown & Root has provided similar
services in Kuwait, Turkey, Uzbekistan, and the Balkans].

{222) Anthany Bianco &t al., Gutsourcing War, Bus, WK., Sep. 15, 2003, at 68.

{223) See Geneva Convention III, supra note 86, art. 4 (referring to supply
contractors}. See Military Contractors, an Old Story, U.5. NEWS & WORLD
REP., Nov. 4, 2002, at 41, for figures on the number of civilians who have
accompanied W.S. forces in past conflicts, including 200,000 in the Civil War
and 734,000 in World War II.

(224) See What is KBR?, DALLAS MORNING NEWS, May 10, 2004, at 2A
{stating thirty-four KBR employees have died in Iraq and seventy-four have
been wounded}; Eric Pape et al.; supra note 219 {relating how contractors
flying transport helicopters in Liberfa and Sierra Leone In support of Nigerian
peacekeepers were fired upon and returned fire).

{225} Bianco et al., supra noke 222,
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(228} See id.; Singer, supra nete 139, at 522, See also 2003 GAO REPORT ON
MILITARY OPERATIONS, supra note 214, at 8-9 (discussing Apache
helicopters and Predator UAVs).

(227) See 2003 GAC REPORT ON MILITARY OPERATIONS, supra note 214, at
8-8, 16 (discussing reliance on contractors te provide maintenance for various
systems is unavoidable because the armed forces simply lack any internal
capaclty to maintain the equipment).

{228} See Thomas Adams, The New Mercenaries and the Privatization of
Conflict, PARAMETERS, Summer 1999, at 103, 115, available at

hitp: f /wwrwcarlisle.army . mil fusawc/ parameters/99summer/ ad ams.htm
{last visited Jan. 23, 2006} {"Even the U.S. Army has concluded that In the
future it will require contract personnel, even in the close fight area, to keep
its mast modern systems functioning.™). '

(229) See Peter W, Singer, Warriors for Hire In Irag, SALON.COM, Apr, 15,
2004, avallable at

http:/ /www.broskings.edu/views/farticles /fellows/singer200404 15, hitnt.;
Victorla Burnett et al., From Building Camps to Gathering Intelligence, Dozens
of Tasks Once in the Hands of Soldiers Are Now Carried QOut bv: Contractors,
FIN. TIMES, Aug, 11, 2003, at 13 (discussing contractors nperéting UAVs used
In Irag and Afghanistan).

(230} See Victoria Burnett et al., supra note 229, at 13,

(231} Sea 2003 GAO REPORT ON MILITARY OPERATIONS, supra note 214, at
2-10, 17 (discussing contractor-provided intelligence services); Linda
Robinson & Douglas Pasternak, A Swarm of Privata Contractors Bedevils the
LLE. Milltary, U.5. NEWS & WORLD REP,, Nov. 4, 2002, at 38 (noting
prevalence of contractors, and lack of control over them, in U.S, military
intelligence in Balkans); UK GREEN PAPER, supra note 136, at 29-38 [charting
various operations around the world where contractors have provided
intelligence services); Adams, supra nete 228, at 115 (discussing inforrmration
warfare). For an indication of how related intelligence and information
warfare ean be to ene another, see Anthony Lisuzzo, Data Sharing on the
Battlefield, GOV'T COMPUTER NEWS, Jun. 16, 2003, available at LEXIS, News
Library, GOVCMP File (discussing how the Army has fused intelligence and
infarmatlon warfare together inta the Intelligence and Information Warfare
Directorate).

(232) See SINGER, supra note 129, at 95.

{232} 1d. at 62-63, 104, See also Dawn 5. Onley, Air Force Picks Information
Warfare Contractors, GOV'T COMPUTER NEWS, Aug. 28, 2003, available at
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LEXIS, News Library, GOVCMP File (discussing pending $252 million Air Force
contrack for Information warfare technigques}.

{234) See Blanco et al.; supra note 222,

(235) See id.; SINGER, supra note 129, at 49-70; and UK GREEN PAPER, supra
note 136, at 12-14,

{236) See S5INGER, supra rote 129, at 96 ("The primary advantage of using
autside consultants is access to and delegation of a greater amount of
experience and expertise than almast any standing publlic military force in the
world can match.”}; Robinson & Pasternak, supra note 231, at 38 (discussing
farmer Soviet bloc countrles using consultants to make their militarles reach
NATO standard}. Even a modern milltary such as the W.K."s is heavily reliant
on training from contractors, See UK GREEN FAPER, supra nate 136, at 13,

{237) See supra notes 226-27 and accompanying text.
(238} SINGER, supra note 129, at 53,

(239} Id.

{240] Id.

{241) See Dangerous Work; Private Security Firms in Irag, ECONOMIST, Apr.
10, 2004, available at LEXIS, News Library, ECON Flla.

(242) See 'Whe Takes Responsibility if One of These Guys Shoots the Wrong
People?' The Hirlng of Contractors for Milltary Tasks Extends to Their Use in
Peacekeeping Operations, FIN, TIMES, Aug. 12, 2003, at 15 (discussing PMC
positian that it could perform a military operation at one-fifteanth of what it
would coest the U.S. military); Bianco et al., supra note 222, at 68 {dilscussing
cost savings accruing to PMCs because they do not bear the co:st of training
and deploying saldiers and may be abla to subcontract with local labor for
significant cost savings).

(243) See SINGER, supra note 129, at 65-70,

{244} Id. at 58, See also Ed Timms, In Iraq, Advances and Setbacks; Private
Firms Pick up the Slack in Conflict, but at What Price?, DALLAS MORNING
MNEWS, Apr. 13, 2004, at 1A, :

(245) Even though estimates of contractor casualties in Irag since the
beginning of the war in 2003 range from several dozen to as hilgh as one
hundred, many companies do not release casualty figures, nor has the U.5.
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government. See Millar, supra note 203, at A10, See also SINGER, supra note
129, at 208 (noting lack of outcry aver contractor deaths in Colomhia).

{246} See 2003 GAQ REPORT ON MILITARY QPERATIONS, supra note 214, at
8 {discussing the Balkans); SINGER, supra note 129, at 206-7 {dlscussing
Colombla).

(247) Bourge, supra note 201.

(248} See Geneva Convention III, supra note 86, art, A(AY 4},
{249) See supra notes 209-11 and accompanying text.

(?50) See supra notes 200-31 and accompanying text.

(251} See supra notes 149-51 and accompanying text. See also INT'L COMM.
OF THE RED CROSS, INTERNATIONAL HUMANITARIAM LAW AND THE
CHALLENGES OF CONTEMPORARY ARMED CONFLICTS 36 (2003}, available at
btip: f /wwwiicrc.orgf/Web/eng fsiteeng0.nsf/iwpList74/
73BA3908BDEBVE2ZF?C1256E6DD034B5CE {noting need for clarificatlan about
what constltutes direct participation in hostilities). See also David Barstow et
al.; Security Cempanles: Shadow Soldiers In Iraq, N.¥Y. TIMES, Apr. 19, 2004,
at Al {discussing how Iragl Insurgents are targeting contractors and how
contractor duties are blurring with those of soldiers),

{252) 5. DEP'T OF ARMY, PAM. 690-47, DA CIVILIAN EMPLOYEE GUIDE,
para. 1-22 {Nov. 1995).

{253) Sew JOINT CHIEFS OF STAFF, JOINT PUBLICATION 1-0, DOCTRINE FOR
PERSQONNEL SUPPORT FOR JOINT OPERATIONS 0-2, (1998). See also Turner &
Norton, supra nete 181, at 20. Under new DoD guidance, the geographic
Combatant Commander may authorize contingency contractor to he armed for
individual self-defanse, DODI 3020.41, supra note 150, para. 6.3.4.1.

{254) Protocel 1, supra note 77, arts, 43(1) and 51(3), See also supra notes
142-44 and accompanying text.

(255) See supra notes 146-47 and accompanying text.

(256} See supra notes 45-66 and accompanying text.

{257) See Michael N. Schmitt, Wired Warfare. Computer Network Attack and
Jus in Bello, 84 INT'L REV. OF THE RED CROSS 365, 368 {2002) (noting the
absence of any humanitarian law Instruments discussing CNA). See aisa
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DETTER, supra note 93, at 2732 (noting lack of any systematic approach to
regulating infermation warfare}.

{258) See Id. at 369-71 {arguing CNA is requiated by international
humanitarian law].

{259} See Schmitt, supra note 257, at 374-75 {arguing for a consequence-
based approach under which CNA causing injury, death, damage, or
destruction |s covered by international humanitarian law).

(260) See id at 374,

{261} See DETTER, supra note 93, at 146. See also supra note 149 and
accampanying text.

{262) See supra notes 164-72 and accompanying text.

(263) See supra notes 204-11 and accompanying text.

(264} Geneva Convention I, supra note 86, art. 4{4); Protocol 1, supra note
77, arts. 50(1), 51(2). See also supra note 125 and 165 and accompanying
text. It is important to note that accompanying civilians are always subject to
Indirect attack if they are in close proximity to an otherwise lawful target.
(265) DEP'T OF DEF. OFF. LEGAL COUNSEL, AN ASSESSMENT OF
INTERNATICNAL LEGAL ISSUES IN INFORMATION OPERATIONS 46-47
(1999}, avallable at downloads.securityfocus.com/Ilbrary /
infowar/reports/dodio.pdf.

{266) See DETTER, supra note 93, at 415-19,

{267) Id. at 423-27.

{268} See supra notes 142 and 164-66 and accompanying texk.

{269) See Protocel I, supra note 77, art. 51(5}(b).

{270) See id. art. 58 and supra notes 184-191 and 203-232 and
accompanylng text.

{271} Even if thay could be directly targeted, the most logical place to attack
them would be at the depot, where they would be concentrated together.

(272) See GREEN, supra note 79, at 49 n, 186, Grean indlcates the paucity of
protection accorded civilians at a military objective in this example: "There
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can be little doubt that a munitions factory as well as the barracks within its
compound in which the workers reside is a military objective, It is
questionable, however, whather their heuses cutside the factﬁry would also
qualify, even in the absence of any barracks."

{273} Seo supra notes 174-79 and accompanying text.

(274) See supra note 152 and accompanylng text.

{275) Protocol 1, supra note 77, art. 50{1}.

{276} See supra note 249 and accompanying text,

{(277) See supra notes 195-196 and 198-99 and amumpanying text.
(278) See DETTER, supra note 53, at 144-46.

{279} Ariana Eunjung Cha & Renae Merle, Line Incraasingly Blurred Between
Soldiery and Civilian Contractors, WASH, POST, May 13, 2004, at Al.

{(280) See supra note 248 and accompanying text.

(281) See Geneva Convention IIE, supra note 86, art. 4(a), (h); Protocol I,
supra note 77, art. 43(1).

{282}Protocol I, supra note 77, art. 43(1).

{283) See Rudiger Wolfrum, Enforcement of International Hunianltarian Law,
In THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 530-42
(Dieter Flack ed., 1995) {outlining some of the requirements of the
disciplinary system},

{284) See Turner & Morton, supra note 1581, at 35.

{285) Id. at 35-36,

(286) Id. at 36~37. See also DODI 3020.41, supra nota 150, at para. 6.3.3.

{287} See 2003 GAQ REPORT ON MILITARY OPERATIONS, supra note 214, at
33,

(288) Turner & Norton, supra note 181, at 35-41. See alse Dangerous Work;
Private Security Firms in Iraq, ECONOMIST, Apr. 10, 2004, avallable at LEXIS,
News Library, ECON File (noting contractors in Iraq working outside mllitary
chain of command},
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(280} See Cha & Merle, supra note 279 {discussing possible misbehavior by
loosely supervised civilian contractaors interregating Iraqis at Abu Ghraib
prison).

{290} See supra notes 196, 234-47 and accompanying text,

(291) Seea supra notes 209-11 and accompanying taxt.

{2922) Even this category may be subject to qualification because contractors
are widely used in situations where they may need to usa force for defensive
purposes. Sze supra notes 204-06 and accompanying text.

(293) See supra notes 20-23 and accompanylng text.
(294} See supra notes 100, 161-77 and accompanying text.

{295) See generally INT'L COMM. OF THE RED CROSS, DIRECT
PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN
LAW ch. 4 {2003), available at

http:/ fwww.icrc.org/Weh feng/ siteeng0.nsf/iwpList74/
459BOFF70176F4ESC1256DDEOOS72DAA (noting consensus of experts
participating in conference on need to research and clarify issuse of what
constltutes direct participation in hostilities, but fack of consensus on how
this clarification should he achieved).

{296} Nine years passed fram the time the International Committee of the
Red Cross proposed the convention that became Protocol I In 1963 until it
was openhed for signature in 1977. Sea Park, supra note 87, at Eﬂ -85
{discussing drafting history of Protocol I).

(297} See supra notes 143-47 and accompanying text.

{258) See supra note 107 and accampanying text,

(299) See supra note 270-73 and accompanying text.

{300} Sea supra notes 283-88 and accompanying text.

{301) See RESTATEMENT (THIRD) OF FOREIGN RELATIONS 402 (1987}
{noting bases for state jurisdiction to prescribe law?d.

{302} See AIR FORCE GENERAL COUNSEL GUIDANCE DOCUMENT, THE
BEPLOYMENT OF CIVIL SERVICE EMPLOYEES 8 {2004) for a discussion on
disciplinary issues and criminal and courk-martial jurisdiction over civilian
employees. This document asserts Reid v, Covert, 354 U.S. 1 (1957} may not
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bar the military from asserting assert court-martial jurisdiction over civilian
employeas,

(203) See Marco Sassoli, Stale Responslbility for Violations of International
Humanitarian Law, 84 INT'L REY. OF THE RED CROSS 401, 404 (2002) (noting
indispensable predicate for assigning responsibility to a state for a breach of
international law is being able te attribute the violation to it).

{304} See supra notes 165-67, 270-72 and accompanying text.

{305) See ROERS, supri note 77, at 9 ("If there is any hope that the law will
be complied with, the rules must he as simpfe and straightforward as

possible.').

{306) See DETTER, supra note 93, at 145; cf. Abraham Sofaer, Terrorism and
the Law, FOREIGN AFFAIRS, Summer 1986, at 901,

{307} See DETTER, supra note 93, at 145.

{208) See AIR FDRCE GENERAL. COUNSEL, GUIDANCE DOCUMENT THE
BEPLOYMENT OF CIVIL SERVICE EMPLOYEES & {2004}, Sassali, supra nota
303, at 405 (arguing state responsibllity for military members).

(309) See supra notes 261-73 and accompanying text.

(310} See Park, supra note 87, n.402, for a discussion about what he terms
quasi-combatants or quasl-civilians, civilians whose direct military
contributlons warrant their being targeted for attack. For a contrary position,
sea ROGERS, supra note 77, at §-9.

{311) See supra notes 170-7% and accompanying text.

(312) See supra notes 274-79 and accompanying text.

(3132} See DETTER, supra note 93, at 163-64,

{314) See supra notes 111-12 and accompanylng text.

{315) See Vienna Convention an the Law of Treaties, May 23, 1969, art, 26, 8
IL.M. 679, 690,

(316) See id. art. 30.

i {317} See Protocel I, supra note 77, art. 85(3)(a) (making the targeting of
| civilians a grave breach of Protocol I), See also Rome Statute of the
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International Criminal Court ark. 8{2}{b}{i), July 17, 1998, U.N. Doc.
A/JCONF.183/9 {2002), available at :

http:/ fwww.un.org flaw ficc/ statute/ english/romestatutef{e).pdf {(making
intentional attacks against civilians not taking direct part in hestilities a war
crime).
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and Comparative for The George Washington University Law School {2004} ) is
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