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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________ X
MIROSLAW GORTAT, et al.,
Plaintiffs,
-against MEMORANDUM AND ORDER
07 CV 3629 (ILG)
CAPALA BROS., et al
Defendants.
____________________________________________________ X

GLASSER, United States District Judge:

Plaintiffs are laborers and foremen formerly emgldyy Capala Brothers, Inc.
(“Capala Bros.”), a construction services compaRgbert Capala, and Pawel Capala
(collectively “defendants”) who seek to recoverlmehalf of themselves and others
similarly situated unpaid wages and overtime agsunt of defendants’alleged failure
to comply with the Fair Labor Standards Act, 29 IC.$8 20letseq.("FLSA"), and New
York Labor Law, N.Y. Lab. Law § 656tseq.("NYLL"). 1 After extensive pretrial
litigation, the Court bifurcated the trial into bdity and damages phases. Dkt. No. 292.
On May 10, 2013, a jury returned a verdict findohefendantdiable for violating both
the FLSA and NYLL, and finding for the plaintiffnadefendants’counterclaims. On

May 13, 2013, the jury found that defendants’ viadas were willful.

1The factual background and procedural history tie Httion are set out more
fully in a number of the Court’s previous decisions, famitiawith which is assumed.
See, e.g.Gortat v. Capala Bros., IndNo. 07 Civ. 3629 (ILG) (SMG), 2012 WL 1116495,
at *1 (E.D.N.Y. Apr. 3, 2012) Gortat VI'); Gortat v. Capala Bros., IndNo. 07 Civ.3629
(ILG) (SMG), 2011 WL 6945186, at #22 (E.D.N.Y. Dec. 30, 2011) Gortat V); Gortat v.
Capala Bros., In¢No. 07 Civ. 3629 (ILG) (SMG), 2011 WL 2133769 ,*at(E.D.N.Y.
Mar. 27, 2011) (Gortat IV'); Gortat v. Capala Bros., IndNo. 07 Civ. 3629 (ILB(SMG),
2010 WL 1423018, at *1 (E.D.N.Y. Apr. 9, 201056rtat 111"); Gortat v. Capala Bros.,
Inc., 257 F.R.D. 353, 3557 (E.D.N.Y. 2009) (Gortat II); Gortat v. Capala Bros., Inc.
585 F. Supp. 2d 372, 3767 (E.D.N.Y. 2008) (Gortat I').
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The jury verdict prompted a flurry of motions. What is described as &tter
brief’ dated May 16, 2013, plaintiffs moved to regti€l) “service awards” for named
plaintiffs, (2) “stacked liquidated damages undettbthe FLSA and New York Labor
Law,” and (3) prejudgment interest. Pls.’Lettar. @Dkt. No. 358). On May 22, 2013,
defendants moved to decertify the class pursuaiule 23(c)(1)(C) of the Federal
Rules of Civil Procedure and for judgment as a matf law notwithstanding the
verdict pursuant to Rule 50(b). Memorandum of Uawsupport of Decertification of
Class Action after Trial (“Defs.”Mem.”) (Dkt. N®6%8). Finally, on June 5, 2013,
plaintiffs moved for entry of judgment. Dkt. No78. For the reasons set forth below,
plaintiffs’motions are GRANTED in part and DENIED part, and defendants’mots
are DENIED.

Discussion
l. Plaintiffs’ Motions

Plaintiffs make three motionéturn to a consideration of each.

A. Service Awards

Plaintiffs’advocacy for those awards begins witkteing citation of cases ending

with Rodriguez v. West Publ'g Corp563 E3d 948, 959 (2009) (noting that such awards

“aregenerally sought after a settlement or a verdid h@en achieved”). Not
mentionedhowever, is the observation that “[sJuch awardsdiseretionary,” and,
morenotably, that the district court deniedcentive awards in their entirety because,
amongother reasons, the amounts requested were unrebkeptize circuit court

affirmed. Id. at 95860,affg, 2007 WL 2827379, at *122 (C.D. Cal. Sept. 10, 2007).



The staggering amount requested as incentvards for the seven named
plaintiffs is breathtaking and were the Court taut it, would be an exercise of
discretion inexcusably abused. It seeks $30,00@#&zh of five named plaintiffs and
$15,000 each for the remaining two for a total 8,000, an award that would be
61.7%%6 of the total amount of the award granted to &imtiffs including the members
of the clas€ A conclusion that the request is unreasonable isherrecitation of those
numbers, without more, compelled. An extendeduls®n of the factors the Court
considers in deciding whether to make incentiverasavould not be a productive
exercise on the facts of this case. Those factoeseviewed at length by the district
court inRodriguezand by the cases cited by counsel in support ofdqsiest. Eacbf
thoseis a major class action in which a huge sum waslved and was settled without

objection to the incentive awards agreed up@astagna v. Madison Square Garden,

L.P., No.09cv-10211, 2011 WL 2208614 (S.D.N.Y. de 7, 2011)Willix v. HealthFirst

Inc., No. 07 Civ. 1143, 2010 WL 5509089 (E.D.NNov. 29, 2010; Khait v. Whirlpool

Corp, No. 06-6381,2010 WL 2025106 (E.D.N.Ydan. 20, 201

Why a plaintiff in a class action is materially ¢ifent from a plaintffin any other
civil action and whether the factors generally redito accept that differenae support
of an incentive award can withstand a rigorous gsialpursued against a background of

experience and realityas been the subject of considerabbrdssion in the literature.

2SeeTheodae Eisenberg & Geoffrey P. Milletncentive Awards to Class Action
Plaintiffs: An Empirical Study53 UCLAL. Rev. 1303, 1303 (2006)This study of 374
opinions from 1993 to 2002 finds thahgentivgd awards were granted in abowgd 2
percent of settledlass actions. . .When givenincentive awardsonstitutegon

average0.16 percent of the class recovamth a median of 0.02 perceiit.
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See e.qg, Eisenberg & Miller suprg Ann K. WoosterPropriety of Incentive Awards or

Incentive Agreements in Class Actigré0 A.L.R.6th 295 (2010).

In that regard, a case decided more than 130 yegoss informative Trustees v.
Greenoughl105 U.S. 527 (1881)There one Vose, a large holder of bonds of a Florida
Railroad, on behalf of himself and other bondhoklsuned trustees of a Florida Internal
Improvement Fund for wasting assetstensibly affecting the bonds neégaly. He
sought to set aside what he claimed were fraudutentveyances. The litigation
succeeded and other bondholders benefitted byase bore the entire burden of the
litigation, advanced most of the expensasd sought an allowance out of thumd thus
created for his expenses and services. The Cdlovwed compensation for reasonable
costs, counsel feeand expenses incurred in the prosecution of the,dast found an
allowance for personal expenses “decidedly objec@ide’— those beindor the
personal services and private expenses of Vosegelsdor which, the Court wrote, “we
can find no authority whatever[d. at537. The Court then went on to write:

Where an allowance is made to trustees for thensg@eal services, it is
made with a view to secure greater activity and diligenin the
performance of the trust, and to induce personsebéble character and
business capacity to accept the office of trustBeese considerations have
no application to the case of a creditor lIsag his rights in a judicial
proceeding. It would present too great a temptatim parties to
intermeddle in the management of valuable properyunds in which
they have only the interest of creditors, and thathaps only to a small
amount, if theycould calculate upon the allowance of a salary ttoeir
time and of having all their private expenses pag&lich an allowance has
neither reason nor authority for its support.

Id. at 53738.



The concern express by the Court was not misplatedncenive Awards to

Class Action Plaintiffssuprg the authorsacknowledge that

[It] has long been recognized [that class action] caessl to be
dominated byentrepreneuriadttorneys who effectively control all phases
of the litigation. The named’ or representatiydaintiff, who supposedly
acts as the champion of the class, is sometimes littlerenthan an
eponym. Yet, desp@ suggestios that class action procedures should
dispense with the named plaintiff as a meaninglegsrehead. . .the
trend dthe law. . .has been to the contrary.

Eisenberg & Miller suprg at 130405.

Theexaggerated amouf the required service awards, if grantaduld beakin
to a winning lottery ticketharged to the defendants in addition to dlo@bledovertime
pay, back wages, and prejudgment interest thegetgfa are already entitled to receive
and the defendants will be obligated to p&yere the Court to examine the reasons
advanced by plaintiffs for granting incentive awsay@Is.’ Letter Br. 82-3, they would
be found wanting Among them are (1) that plaintiffs rendered dstantial service to
the public. The Court would look askance at a suggestioat they were motivated by
public service rather thatheir own individual interestg2) that they were instrumental
in causing the defendants to raise the wages of tuerent employees. The sudden
departure of the named plaintiffs from defendaemsploy because they found better
jobs elsewhere left defendants with a diminished bass experienced workforce upon
whom they had to rely to complete projest progress, and increased wages were
warranted for increased responsibilities assummgthose who remained and as
incentives to stay(3) by bringing this action plaintiffierought the defendants into

compliance with the law; (4) plaintifisaused other Polishbwned construction firms in



their area to comply with the law. None of thosasons caneasonablye believedo
have incentivized these named plaintiffs to commneetigs lawsuit.A passing reference
to a risk of adverse action by the employedigpelledby the fact that plaintiffs
voluntarily left their jobs before commencing $haction and bythe statute that makes

it unlawful to discriminate against an employeednese he instituted such an action. 29
U.S.C. § 215(a)(3).

The litany of “hardships” recited as having beemered as plaintiffs does not
move the Court to rewardhem for it. Theyinclude being deposed, “submitito
direct and crosgxamination, signing affidavits, and attending thial, which was
voluntary and not compelled. Those are “hardsh@&ry plaintiff endures when he
assumes that statusAlthough it is laudable that plaintifffs] undertoo& prosecute
this litigation, the court perceives mocumstancavarranting a special award.

Weseley v. Spear, Leeds & Kellogfll F.Supp. 713, 720 (E.D.N.Y. 1989Fcealso

Silverberg v. People’s BanR3 Fed. Appx 46, 48 (2d Cir. 200 Qyers v. SGS Control

Servs., InG.No. 03 Civ. 9078, 2008 WL 4185813, at74S.D.N.Y. Sept. 9, 2008 affd,

353 Fed. App’x 466 (2d Cir. 2009)Gulino v. Symbol Techs., IndNo. 06 CV 2810,

2007 WL 3036890, at *3 (E.D.N.Y. Oct. 17, 200 Mhe motion for such awards is
denied.
B. Liquidated Damages
I Under the FLSA
The FLSA provides for “the payment of wages lostlam additional equal
amouwnt as liguidated damages,” unless “the employemshto the satisfaction of the

court that the act or omission giving rise to sachion was in good faith antthat [his



belief was] reasonable.” 29 U.S.C. 88 216(b), 26lhe employer bears the burdeh o
proving good faith and reasonableness, but the émiiid a difficult one, with double

damages being the norm and single damages the tanépHerman v. RSR Sec. Servs.

Ltd., 172 F.3d 132, 142 (2d Cir. 1999). Where a juag heturned a finding of will

violations of the FLSA, courts typically do not exese their discretion to reduce an

award of liquidated damages under the FLS&ePinedaHerrera v. DatAr-Da, Inc,
No. 09-CV-5140, 2011 WL 2133825, at *5 (E.D.N.Y. May 26, 2p11

The jury returnd a verdict of willfulness and plaintiffs are, tledore, entitled to
liguidated damages in an amount equal to the amotinhpaid wages and overtime for
the three years prior to August 29, 2007 when #tison was commenced. Accordingly,
plaintiffs areentitled to liquidated damages in the amount of%0df their unpaid
wages and overtime, as the case may be, for thetsty period. 29 U.S.C. 88 216(b),
255(a), 260.

ii. Underthe NYLL

During the relevant time periods of this litigatiddYLL provided thd “upon a
finding that the employer’s failure to pay the wageguired. . .was willful,” the
employer must pay “an additional amount as liquethtlamages equal to twerfiye
percent of the total amount of wages found to be.tliN.Y. Labor Law 88 198i(a),
663(1)4 Under the FLSA, “[lliquidated damages are not a pgnexacted by the law,
but rather compensation to the employee occasidrydtie delay in receiving wages due

caused by the employer’s violation of the FLSAetrman 172 F.3d at 142 (thg

4 The liquidated damages provisions of the NYLL weneesmnded in 2009 and
2010 and now track the FLSA. These amendments hes@ved the disagreement
among district courts discussetdra. The amendment also bespeaks an

acknowledgment that the compensatgmyhitive dichotomys a semantic one.
7



Overnight Motor Transp. Co. v. Miss&16 U.S. 572, 5884 (1942)). Conversely,

“liguidated damages under the Labor Law ‘constitatgenalty’to deter an employer’s

willful withholding of wages due.” Reilly v. Natve¢ Markets Grp. In¢.181 F.3d 33,

265 (2d Cir. 1999) (quotin@arter v. FriteLay, Inc, 425 N.Y.S.2d 115, 116 (1st Dept

1980),affd, 419 N.E.2d 1079 (N.Y. 1981)). Also, unlike theSA, “the burden is on the
plaintiff to prove willfulness in order to obtaimglidated damages undBiew York

law.” Bauin v. Feinberg800 N.Y.S.2d 342, 2005 WL 636700, at *6 (N.Y.Qv.Ct.

Mar. 18, 2005) (citindgpelbaum v. Nefesh Achath b’Yisrael, In654 N.Y.S.2d 812, 814

(2d Dep't 1997)).
“District courts in this circuit have disagreedtasvhether a plaintiff may secure
cumulative awards of liquidated damage[s] undemhbtihe FLSA and NYLL].”

Gunawan v. Saki Sushi ResB97 F. Supp. 2d 76, 91 (E.D.N.Y. 2012) (citinges).

Some courts hold that plaintiffs may obtain liguidd damages uret both statutes
becauseas was indicatedsLSA liquidated damages are compensatory, while NYL

liguidated damages are punitivBee, e.g.Gunawan 897 F. Supp. 2d at 91; Ke v. Saigon

Grill, Inc., 595 F. Supp. 2d 240, 26&P (S.D.N.Y. 2008). “Other cas have found that

distinction unpersuasive in light of the similareglicates for an award of liquidated

damages under each statut®ihedaHerrerg 2011 WL 2133825, at *% (citingChun

Jie Yin v. Kim, 07 CV 1236, 2008 WL 906736, at *7 (E.D.N.Y. Adr2008));seealso

Chan v. Sung Yue Tung CoriNo. 03 Civ. 6048, 2007 WL 313483, &8-29 (S.D.N.Y.

Feb. 1, 2007).
| find the distinction between compensatory and ipive for characterizing

liguidated damages under the FLSA and NYLL as setmcaaxalting form over



substance, andlsonot persuasiveSeeChung Jie Yin 2008 WL 906736, at *7 (holding

that FLSA and NYLL liguidated damages “compensdie ¢xact same harm”)[he jury
has returned a verdict of willfulness under the NYthereforenamedplaintiffs are
entitled to 25% liquidated damages for August 280 2through August 29, 2004,
because plaintiffs will not receive FLSA liquidatddmages for that period; unlike the
FLSA, the statute of limitations under the NYLL is 6ays. N.Y. Labor Law § 663(3).
The nonrappearing class members are entitled to 25% ligeid@amages for the entire
period of their employment between August 29, 2@Ad August 29, 2007, since they
brought no claims under the FLSA.

In support of “stacked” liquidated damages undethbithe FLSA and NYLL,

plaintiffs rely strenuously oi€allier v. Superior Bldg. Servs., IndNo. 09 CV 4590, 2011

WL 222458 (E.D.N.Y. Jan. 21, 2011), which is plgidistingushable. There, a default
judgment was entered against the defendants anddhmages issue was referred to
Magistrate Judge Azrack to Report and Recommetiér Report recommended
“stacking” liquidated damages. 2010 WL 5625906*&#. No objection wa taken to
her Report by defendants and it was accordinglypaed by the Court in its entirety.
2011 WL 222458 Defendantshere do object tetacking the liquidated damages
Plaintiffs’motion in that regard is denied.

C. Prejudgment Interest

“It is well settled that in an action for violations of tRair Labor Standards Act
prejudgment interest may not be awarded in additmhquidated damagesBrock v.

Superior Care, In¢c840 F.2d 1054, 1064 (2d Cir. 198@)ting Brooklyn Sav. Bank v.

O'Neil, 324 U.S. 697, 715 (1945)). However, plaintiffs gaceive both liquidated



damages and prejudgment interest under the NYL&c&use liquidated damages under
the Labor Law and preaudgment interest serve fundamentally different paggs.”

Reilly, 181 F.3 at 265.Therefore, plaintiffs are entitled to prejudgmentarest only

“for that portion of unpaid wages for which [thesed being compensated under state

law.” Jin v. Pacific Buffet House, IncNo. C\*06-579, 2009 WL 2601995, at *9

(E.D.N.Y. Aug. 24, 2009) (citineilly, 181 F.3d at 265). Also, “[p]rejudgment interest
applies only to the amount of compensatory damaaed,excludes the amount of

liguidated damages.” Maldonado v. La Nueva Ranipe, No. 10 Civ. 8195, 2012 WL

1669341, at *1(S.D.N.Y. May 14, 2012).Accordingly, namedglaintiffs areentitled to
prejudgment interest at the statutory rate of 9%year for unpaid wages from August
29,2001 through August 29, 200ahdthenon-appearinglaintiffs areentitled to
prejudgmat interest for unpaid wages from August 29, 20lirough August 29, 2007.
N.Y.C.P.L.R. 885001, 5004.

D. Attorneys’Fees

A motion for an award of attorneys’fees is requdite be madédy Rules 54(d)(2)
and 23(h) of the Federal Rules of Civil Proceduv¢hen that motion is made, the Court
will refer the motion to Magistrate Judge Stevendzas if it were a dispositive pretrial
matter in accordance with Rule 54(d)(2)(D).

. Defendants’Motions

Defendants move to decertify the class pursuamule 23(c)(1)C) of the
Federal Rules of Civil Procedure, and for judgmast matter of law notwithstanding
the jury verdict pursuant to Rule 50(b). Both noots are meritless and denied.

A. Decertification

10



Defendants have spent the better part of the pagearsunsuccessfully
attempting to prevent class certificatio@ortat VI, 2012 WL 1116495, at *1. In this
latest salvo, defendants argue that a class ofembers fails to satisfy the numerosity
requirement of Rule 23(a). They also point to aniner of min@ inconsistencies in trial
testimony that they claim disprove commonality agplicality. Defs.”Mem. at 812.

Under Rule 23(c)(1)(C), “[a]n order that grantsdmnies class certification may
be altered or amended before final judgment.” Aduogly, “[a] district court may
decertify a class if it appears that the requiretseaf Rule 23 are not in fact met.”

Gortat VI, 2012 WL 1116495, at *2 (quoting Sirota v. SoliirBevices, In¢.673 F.2d

566, 572 (2d Cir. 1982))However, “the Court may not distb its prior certification
findings absent some significant intervening evemta showing of compelling reasons

to reexamine the questionld. (quotingJermyn v. Best Buy Stores, L,R76 F.R.D.

167, 169 (S.D.N.Y. 2011)). Moreover, “[a] courtaHd be wary of revoking a
certification order completely at a late stagehee titigation process.1d. (quoting

Easterling v. Conn. Dep't of Corr278 F.R.D. 41, 42 (D. Conn. 2011)).

Defendants have made no showing of any significatdgrvening event orray
compelling reason to revisit the issuEhis motion to decertify the class comes not
merely “at a late stage” of this litigation, it c@® posttrial after previous denials of
defendants’motions to decertify and after a jugyurned a verdict in favoof the class.
Research has failed to reveal a single decided @aaesingle sentence in the legal
literature to which a similapostverdictmotion has been addressed. Tlageness of
that motioncounsel a determination that at this stage the dotrat motion has been

firmly shut.

11



To the extent defendants’motion requires consitiena Rule 23(a) states that
the class must be “so numerous that joinder oin@mbers is impracticable.” In this
circuit, courts generally presume that numerostyatisfied where the class consists of
forty or more members, while “numbers under twentye have generally been held to

be too few.” Town of New Castle v. Yonkers Contiing Co., Inc, 131 F.R.D. 38, 40

(S.D.N.Y. 1990) (quoting 3B James Wm. Moore etMbore’s Federal Practice 1 23.05
(2d ed. 1987)). “However, no magic minimum numbstablishes numerosityDeen

v. New School Uniy.No. 05 Civ. 7174, 2008 WL 331366, at *2 (S.D.NF¢éb. 4, 2008)

(quotation omitted), and “[nJumbers between tweontheand forty have evoked mixed
responses.” New Castl&31 F.R.D. at 4011 (citing cases and certifying class of 36
members). In determining numerosity, “the relevaonsiderations a court may
consider include: (1) judicial economy arising frahe avoidawge of multiplicity of
actions; (2) geographic dispersion of class mem@jsfinancial resources of class
members; (4) the ability of claimants to institunelividual suits; and (5) requests for
prospective injunctive relief which would involve futeclass members.Gortat Vi,

2012 WL 1116495, at *3 (citinRobidoux v. Celani987 F.2d 931, 936 (2d Cir. 1993)).

As an initial matter, the class consists of 24 menshnot 17. As the Court
previously observed, “[tlhe named plaint#fshe class representativeare obviously
members of the class,” and “[d]efendants have galler factual basis on which to omit
these individuals from the classld. at *3 n.6. Furthermore, the decisionsmfime class
members to opbut of the FLSA collective action has no bearingtbe class action

under the NYLL.Id.

12



The class of 24 members satisfies numerosity ferdfime reasons that the
potential class of 28 members the Court considenetefendantsprior decertification
motion satisfied numerosity: (1) “the class membares immigrant laborers who speak
little English,” and their entire testimony on déteand cross examination was through a
Polish interpreter; (2) “[t]hese individuals lacktnonlythe financial resources to
individually bring actions in federal court but althe incentive to do so in light of the
relatively small recoveries many of them [were]seaabl[y] expect[ed] to receive”; (3)
“[jJudicial economy also continues to counsgbanst decertification”; and (4) “[s]Juch an
11th hour motion is of the sort that, if grantedyudd prejudice members of the class
who have not taken independent steps to protedt thghts precisely because they were
members of the classld. at *3-4 (citations omitted).

Rule 23(a) also requires that “there are questafiaw or fact common to the
class” and that the representative plaintiffs’clai“are typical of the claims. .of the
class.” Defendants argue that testifying plaimstifiability to recall the names of all 17
non-appearing class members combined with minor incgtesicies in reporting times
demonstrate a lack of typicality and commonalityass the class. Dkt. No. 341
However, typicality and commonality merely requihext“each class member’s claim
arises from the same course of events and each clasmber makes similar legal
arguments to prove the defendant’s liabilitgbrtat 111, 2010 WL 1423018, at *4

(quotingln re Flag Telecom Holdings, Ltd. Sec. Liti§.74 F.3d 29, 35 (2d Cir. 2009)).

Indeed, “the typicality requirement is usually mmespective of minor variations in the
fact patterns underlying individual claimsld. (quotingRobidoux 987 F.2d at 93@7).

Accordingly, defendants’ motion to decertify thiass is denied.

13



B. Judgment as a Matter of Law Notwithstanding the July Verdict

Defendants claim that the jury erred by findingtthiaeir FLSA and NYLL
violations were willful, and seek relief under R&l@(b)> They argue that the jury’s
request for furtler instruction on “minimal working activities” conirbed with testimony
presented by neighbors on this issue render thesjlinding of willfulness
unreasonable. Defs.”Mem. at-18. This motion ismeritless.

Plaintiffs’urging that this motion must be deniea the reason that it was not
made prior to the submission of the case to thgimicorrect. “A postrial Rule 50(b)
motion for judgment as a matter of law is propeanlgde only if a Rule 50(a) motion for
judgment as a matter of law haselmemade before submission of the case to the jury.
Though a procedural requirement, it may not be edilby the parties or excused by the

district court.” Bracey v. Bd. of Educ. of City of Bridgepgr368 F.3d 108, 117 (2d Cir.

2004) (citations omitted)Notwithstanding that procedurmhpediment the motion is

fatally flawed in every other respecBeeHicks v. Vane Line Bunkering, IncNo. 11 Civ.

8158, 2013 WL 1747806, at *8 (S.D.N.Y. Apr. 16, 3) {[T]he Court’s review is severely
limited where he Rule 50(b) motion is made after the jury retuangerdict, but no
companion Rule 50(a) motion has been made pridhéoverdict.”).

“In entertaining a motion for judgment as a matélaw, the court should
review all of the evidence in the recorth doing so, the court must draw all reasonable
inferences in favor of the nemoving party, and it may not make credibility

determinations or weigh the evidenc&bttlieb v. Carnival Corp.No. 04 CV 4202,

5In their reply brief, defendants also raise issueder Rules 51, 59, and 60.
Dkt. No. 375. The Court declines to consider thesw theories since “new arguments
may not be made in a reply briefErnst Hass Stdio, Inc. v. Palm Press, Ind64 F.3d
110, 112 (2d Cir. 1999).

14



2011 WL 7046904, at *1 (E.D.N.Y. Feb. 1, 201duotingReeves v. Sanderson Plumbing

Prods., In¢.530 U.S. 113, 150 (2000)). The Court "may sed@she verdict only where

there is such a complete absence of evidence stipgdhe verdict that the jury’s
findings could only have been the resulisbker surmise and conjecture, or such an
overwhelming amount of evidence in favor of the maovthat reasonable and fair
minded men could not arrive at a verdict against Kild. at *2 (quotingHarris v.

Niagara Mohawk Power Corp242 F.3d 592 (2d Ci2001)).

The testimony of the plaintiffs’witnesses the juryviousdy found credible,
buttressed by exhibits whidndorsed their credibility led naturally to a veatdi
reasonable and fair minded men would readily realdie jury’s request for further

instruction has no bearing on the validity of itsdiet. SeePierrelouis ex rel.

Pierrelouis v. PekritskyNo. 08 Civ. 123, 2012 WL 6700217, at-#2(S.D.N.Y. Dec. 21,

2012) (rejecting Rule 50(b) motion where jury regtesl additional instruction{zreen
v. Groneman634 F. Supp. 2d 274, 276 (E.D.N.Y. 2009) (deny®uje 50(b) motion
where jury requested a written copy of instructidug reached a verdict before

receiving it);seealsoUnited States v. Thoma416 F.3d 606, 620 (2d Cir. 1997) (“The

mentalprocesses of a deliberating juror with respectit® merits of the case at hand
must remain largely beyond examination and seeguéssing, shielded from scrutiny
by the court as much as from the eyes and eattseoparties and the public.”).
Accordindy, defendants’Rule 50(b) motion is denied.
[1l. Damages Calculations
Defendants represent that the parties have agreessenceto a determination

of liquidated damages as folloywsxcept for plaintiffs Kosiorek and Stoklasa

15



Jury FLSA Liquidated | NYLL Liquidated

Plaintiff Damages Damages Damages Subtotal
Bienkowski $ 37,026.00| $ 17,740.00 $ 4,826.00 $ 59,592.00
Filipkowski $ 36,487.00| $ 16,998.00 $ 4,629.00 $ 58,114.00
Gortat $ 18,291.00| $ 8,825.00 $ 954.00 $ 28,070.00
Lapinski $ 7,175.00 $ 7,175.00 $ - $ 14,350.00
Swaltek $ 14,004.00| $ 6,973.00 $ 1,758.00 $ 22,735.00
Kosiorek $ 435.00 $ 435.00 $ - $ 870.00
Stoklosa $ 1,880.00 | $ 1,88000 $ - $ 3,760.00
Class (17 members) $ 20,450.00 $ - $ 5,113.00 $25,563.00

Dkt. Nos. 359, 374 | find these amounts reasonable, consistent thithabove rulings,

and, therefore, adopt thenHowever,l do not adopthe partiesdetermination of

liguidated damages for plaintiffs Kosiorek and Soslabecause thelgegan workindor

defendants in 2005 and, therefore, are only ertitteliquidated damages under the

FLSA.

The jury also awarded some plaintiffs unpaid wafgesheir final week or two

weeks of employment, and these plaintiffs are éetito 100% liquidated damages on

these awards under the FLSA. They are as follows:

Plaintiff Jury Damages | FLSA Liquidated Damages
Bienkowski | $ 1,600.00 $ 1,600.00

Gortat $ 1,200.00 $ 1,200.00

Lapinski $ 760.00 $ 760.00

Swaltek $ 1,640.00 $ 1,640.00

Finally, plaintiffs are entitled to 9%nnualprejudgment interest on their NYLL
claims only “When unpaid wages were incurred at variousdsy. . .[s]imple
prejudgment interest is calculated from a singutaidpoint date. .through the date
judgment is entereti.Maldonadg 2012 WL 1669341, at *11 (quoting C.P.L.R. §

5001(b)). The relevant time periods f@rejudgmeninterest ae calculated as follows:
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L. Midpoint Years to
Plaintiff Start Date End Date Date Judgment Date
Bienkowski May 11, 1998 | Apr. 1, 2007 | Oct. 20, 2002 10.64
Filipkowski Oct. 20,1997 | Jan. 14,2007 | June 2, 2002 11.03
Gortat Mar. 5, 2000 | Apr. 1, 2007 | Sept. 17,2003 9.73
Swaltek Mar. 4,2001 | Apr. 8, 2007 Mar. 21, 2004 9.22
Class (17 members Aug. 29, 2001 | Aug. 29, 2007 | Aug. 28, 2004 8.79

Applying these time periods to plaintiffs’NYLL daages, prejudgment interest is

awarded as follows:

Plaintiff NYLL Damages | Interest Rate | Time Period | Prejudgment Interest
Bienkowski $ 19,286.00 9% 10.64 $ 18,471.17
Filipkowski $ 19,489.00 9% 11.03 $ 19,337.96
Gortat $ 9,466.00 9% 9.73 $ 8,292.2
Swaltek $ 7,031.00 9% 9.22 $ 5,835.73
Class (17 members| $ 20,450.00 9% 8.79 $ 16,170.84

Summing the jury awards, ligdated damages, and prejudgment interest, |

award plaintiffs the following:

Plaintiff Total Damages
Bienkowski $ 81,263.17
Filipkowski $ 77,451.96
Gortat $ 38,762.22
Lapinski $ 15,870.00
Swaltek $ 31,850.73
Kosiorek $ 870.00
Stokosa $ 3,760.00
Class (17 members) $ 41,733.84

The total damages awarded for all plaintiffs a9$,5%1.91 exclusive of

attorneys’fees Defendants Capala Bros., Robert Capala, and P@ayeala are jointly

and severally liable for the judgment, since eactedé@ant acted as plaintiffs’joint
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employer and is responsible both individually anohfly for defendants’federal and
state law violationsGortat Il, 257 F.R.D. at 368.
IV. Final Judgment

Rule 54(b) of the Federal Rules of Civil Procedpegmits the Court to “direct
entry of a final judgment as to one or more, bwtdethan all, claims or parties.” “Rule
54(b) contains three prerequisites for concludimagtta decision or order is a final
judgment: (1) multiple claims or multiple partisaust be present, (2) at least azlaim,
or the rights and liabilities of at least one partust be finally decided within the
meaning of 28 U.S.C. § 1291, and (3) the distrazird must make an express
determination that there is no just reason fdagand expredg direct the clerk to

enter judgment.’In re Air Crash at Belle HarbpB®60 F.3d 99, 1089 (2d Cir. 2007)

(quotations omitted). “Generally, a final orderais order of the district court that ends
the litigation on the merits and leavesthing for the court to do but execute the

judgment.” Rabbi Jacob Joseph Sch. v. Province ohiMieza 424 F.3d 207, 210 (2d Cir.

2005) (quotation omitted).

The first factor is plainlgatisfied Regarding the second factor, the Supreme
Court adopted éright-line rule. . .that a decision on the merits is a final decisitor’
purposes of 8§ 1291 whether or not there remainadgudication a request for attorneys’

fees attributable to the caseBudinich v. Becton Dickinson & Cp486 U.S. 196, 20-D3

(1988). Finally, in light of plaintiffs’accusations thatefendants are hiding assets, Dkt.
No. 362, the Court finds “that there is no justsea[to] delay entry ofa judgmenthat
would permit the plaintiffs to proceed to enforte Fed. R. Civ. P. 54(b). Accordingly,

this opinion constutes a final judgment for all issues excludingoatteys’ fees.See
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Petrello v. WhiteNo. 0:CV-3082, 2008 WL 5432230, at ¥ (E.D.N.Y. Dec. 30, 2008)

(granting Rule 54(b) motion to enter final judgmel®spite “unresolved issues of
attorneys’feey.
CONCLUSION

For all of the foregoing reasons, plaintiffs’moteare hereby GRANTED in part
and DENIED in part, and defendants’ motions areelvgrDENIED.

Pursuant to Rule 54 of the Federal Rules of Civdd@dure, the Clerk of the
Court is directed to @er judgment against defendants Capala Brothexs, Robert
Capala, and Pawel Capala, jointly and severallg, mnfavor of (1) Henryk Bienkowski
in the amount of 81,263.17 (2) Miroslaw Filipkowski in the amount of,451.96 (3)
Miroslaw Gortat in the amount of38,762.22 (4) Artur Lapinski in the amount of
$15,870.00 (5) Jan Swaltek in the amount 03$850.73 (6) Artur Kosiorek in the
amount of 870.00; (7) Henryk Stoklosa in the amount a3 $60.00; and (8) to the

members of the class commomfiliin the amount 0of41,733.84

SO ORDERED.
Dated: Brooklyn, New York
June 2, 2013
/sl 1ILG
l. Leo Glasser

Senior United States District Judge
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