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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ggI\NAEENEIY\ITAL INSURANCE MEMORANDUM & ORDER
: 07-cv-3821 (NGG)
Haintiff,
-against-

HUFF ENTERPRISES INC., HUFF
ROOFING, INC., ROCHDALE VILLAGE,
INC., and COASTAL ATLANTIC
ASSOCIATIONS, INC,,

Defendants.

NICHOLAS G. GARAUFIS, Unitd States District Judge.

Plaintiff Continental Insurance Company (“Piaif’) seeks a judicial determination that
it has no contractual obligation to provistesurance coverage for Defendants. (Seenplaint
(Docket Entry # 1).) Defendants Huff Enterpasec. and Huff Roofig, Inc. (collectively,
“Huff”) are have been sued by Defendant Rochdéllge, Inc. (*Rochdale”) in a state court
action (the “Rochdalaction”) arising out of asstruction defects at a wasite in Queens. _(See
id. 17 1-2.) As Huff's insurer, Rintiff is defending the Rochdakection. (Seeéd. 1 4.) In this
court, Plaintiff seeks three forms of relief: (19leclaration that it has nverage obligation to
any party in the Rochdalgction, (2) money damages for tlnecovered costs it has incurred in
connection with the Rochdaétion, and (3) the “costs, expensgisbursements, and attorneys’
fees incurred in this action.”_(Sek, Prayer for Relief 1 1-3.)

Defendants failed to appear before this t@nd the Clerk of Court entered default on
January 31, 2008. _(Se€lerk’s Certificate of Default(Docket Entry # 16).) Plaintiff

subsequently moved for default judgment undetelfal Rule of Civil Procedure 55(b)(2), which
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the court granted on March 27, 2008. (®eket Entries ## 17, 22.)Plaintiff subsequently
requested that the court withdramd vacate the entry of defajtigment. Plaintiff asked that
the court instead enter summgndgment under Federal Rutd Civil Procedure 56. _(See
Notice of Motion for Summary Judgment (Docket Entry # 34).)

On December 12, 2008, the court held a pre-motion conference with Plaintiff regarding
its request to vacate the default judgmantd move for summary judgment. (SBE&nscript
dated Dec. 12, 2008 (Docket Entry # 33) (“Tr.”).) tAe conference, PIdiff indicated that its
motion would seek “a declaration . . . that Goemtal has no obligation to defend or indemnify
Huff in the underlying suit.” (ldat 5.) Regarding it reassrior seeking summary judgment
rather than default judgment, Plaintiff expressed concern about whether “simply having a default
would have that effect . . . .”_(Id.

At the conference, the coudpeatedly inquired about the propriety of entering summary
judgment when the defending parties had neveeaga. For example, &htiff’'s counsel was
asked: “[w]hy would I withdravthe default judgment, which isé¢Haw of the case, so that you
can make a motion for summary judgmenevehthe parties haven't appeared.” )(I®laintiff's
counsel did not have an answer, and the coiihidwew the default judgent without prejudice
in order to determine whether entering summadgment would be appropriate “where | have
already declared a default and where parties have not responded.” @t7.)

Plaintiff has filed its motion papers isupport of summary judgment, but has not
addressed the propriety of grangisummary judgment in this procedural situation. The court

turns to that issue now, and concludes thatidensg summary judgment is not appropriate. As

! Plaintiff voluntarily disnissed claims against Carlisle Syntec Systems. [®eket Entry # 21.)
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set forth below, the court will refer the previaustion for default judgment to Magistrate Judge
Andrew L. Carter for a determation of the appropriate remedy.
l. DISCUSSION

Plaintiff has not cited, and tledurt has not found, any caswlan the issue of whether it
is appropriate to withdraw a default judgrhe@md consider a motion for summary judgment
when none of the defendants have appeared. iHlamisented this issue to the court because of
its concern that the default judgment previously entered is insufficient to provide it with the
declaratory relief that it seeks. Having coesetl the issue, the court concludes that default
judgment is the appropriate procedure in thisecand that Plaintiff€oncerns do not support
consideration of a motion for summary judgment.

A. Availability of Declaratory Relief

“Federal Rule of Civil Proature 55 is the basic procedurebi followed when there is a

default in the course of litigation.” _Vermont Teddy Bear Co. v. 1-800 Beargran8T»F.3d

241, 246 (2d Cir. 2004). Under Rule 55(a), a pitiimust first obtainan entry of default
against a party that has not appeared or defenaeler Rule 55(b), the plaintiff may then move

for entry of default judgment. New York v. Gre&20 F.3d 99, 104 (2d Cir. 2005). Rule 55

applies when “only the first step [of a lawsuigs been taken — i.e., the filing of a complaint —

and the court thus has only allegations and rideexe before it.” _D.H. Blair & Co., Inc. v.

Gottdiener 462 F.3d 95, 107 (2d Cir. 2006). The Rule “tracks the ancient common law axiom
that a default is an admission of all well-pleddallegations against the defaulting party.”

Vermont Teddy Bear373 F.3d at 246.

By contrast, “[m]otions for summary judgmt, . . . lack these ancient common law

roots,” and “are governed by Rui® under which the failure t@spond to the motion does not



alone discharge the burdens imposed on a moving party.”Uidler Rule 56, “[a]lthough the
failure to respond may allow the district courtaocept the movant’'s factuassertions as true,
the moving party must still establish that thedisputed facts entitle him to a judgment as a
matter of law.” _Id(internal citations and quotation maiksitted). Accordingly, in reviewing a
motion for summary judgment — e@v one that is unopposed — teurt must “determine from
what it has before it whether the moving partyeiitled to summary judgment as a matter of
law.” Id. (internal quotation mark omitted). Thed®nd Circuit has made clear that summary
judgment is distinct from default judgment, dddes not embrace default judgment principles.”
Id. at 242.

The distinction between summary judgment dathult judgment isupported by Federal
Rule of Civil Procedure 54(c), under which defgutigment is treated differently than all other
forms of judgment. Under that Rule, “[a]fdalt judgment must not differ in kind from, or
exceed in amount, what is demanded in the ptemdi Fed. R. Civ. P. 54(c). This limitation
“anticipates that defendants will look to [angplaint’s] demand clause to understand their
exposure in the event of default.” Silge v. Mé520 F.3d 157, 160 (2d Cir. 2007). It allows a
defendant who is served with a complaint tdkenan informed decision about whether to defend
the suit, with full notice of possible legal exposure. In contrast, Rule 54(c) places no such
limitations on judgments outside of tlefault context: “[e]very othefinal judgment should
grant the relief to which each party is entitled, eNe¢he party has not demanded that relief in its
pleadings.” Fed. R. Civ. P. 54(@mphasis added). In other weydhe authority to grant relief
under Rule 54(c) is plainly broader in summargigment cases than in default judgment cases.

Given the significance of this disttion, a court must take caretrio sidestep the limitations of



Rule 54(c) by granting summagydgment in a procedural circumstance that calls for default
judgment.

The procedural history of this case makefdk judgment procedures more appropriate
than summary judgment procedures. The Complaas filed and served on Defendants. (See
Docket Entries ## 1, 3-6.) Those Defendafdded to appear, and the Clerk of Court
subsequently entered default on January 31, 2008. MSeket Entry # 16.) Plaintiffs then
moved for default judgment under Rule 55(b). (®exket Entry # 17.) Thus, in this case,
“only the first step has been taken — i.e., thiadiof a complaint — and the court thus has only
allegations and no evidence before it.” Bld$2 F.3d at 107.Moreover, there has plainly been
a “default in the course of litigian,” a situation in which the Second Circuit has deemed Rule

55 to be the appropriate proceduo follow. Vermont Teddy BeaB73 F.3d at 246; see also

Emanuel v. BarryNo. 83-CV-810 (RJD), 1990 WL 172681,*dt(E.D.N.Y. Oct. 25, 1990) (“In

view of [the defendant’s] failuréo defend, plaintiffs are gramtdeave to file an appropriate
motion under Rule 55 of the Fede Rules of Civil Procedure a® those claims for which
summary judgment is inappropriate.”’). In sum, this case presents all of the hallmarks for

application of default judgnmé procedures, rather than summary judgment procedures.

2 |n this regard, this case is unlike Blain which the Second Circuit held that summary judgment, rather than
default judgment, is appropriate in a case removed frata sburt in which an unopposed party seeks to vacate or
confirm an arbitration award. 462 F.3d at 107. In that situation, “[tlhe record accompanying a motion to confirm an
arbitration award ‘may resolve many of the merits deast command judicial deference.” Trustees of the UNITE
HERE National Health Fund v. JY Apparels, 835 F. Supp. 2d 426, 428 (S.D.N.Y. 2008) (quoting Bk#2

F.3d at 109, 110). “When a court has before it such a record, rather than only the allegations of one party found in
complaints, the judgment the court enters should be based on the record,4@d#.3d at 109. Here, Plaintiff's

case was not filed with an accompanying record, anddsnagion under Rule 56 therefore inappropriate.

3 |f Plaintiff is concerned that default judgment does not provide any protection under principles of preclusion, this
concern is unwarranted. As the Second Circuit has made clear, although a default judgment mayrhigssigpo
preclusion with respect to future cases, default judgments are entitled to res judicata effect. Gomepadder,
Coleman Clearing Corp205 F. App’x 856, 857 (2d Cir. 2006) (“[T]he general rule is well-established that default
judgments lack issue-gelusive effect.”)_withEDP Med. Computer Sys., Inc. v. United Sta#e30 F.3d 621,

626 (2d Cir. 2007) (“[l]t has long been the law that default judgments can support res judicata as surely as
judgments on the merits.”). The Second Circuit has also left open the possibility that a default judgment may have
issue-preclusive effect in egregious cases. Agker, Coleman Clearing CorR05 F. App'x at 858 n.1.
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Plaintiff has expressed conoethat a default judgmemntill prevent it from obtaining
declaratory relief. This concern is unwarexht “[A]lthough a default judgment establishes

liability, it does not answer whegr any particular remedy is appriate.” €360 Insight v. The

Spamhaus Projecd00 F.3d 594, 604 (7th Cir. 2007). Rather, the moving party must show that

it is entitled to the spdc relief sought._Se€redit Lyonnais Sec. (8A), Inc. v. Alcantaral83

F.3d 151, 155 (2d Cir. 1999). To this end,lR65 gives the court discretion to “conduct
hearings or make referrals” when, in order tie&uate or enter a judgment, it is necessary to
make damages determinations, to establish the truth of allegatiotsingestigate any other
matter. Fed. R. Civ. P. 55(b)(2).

The court has found no authority excluding deatiany relief from the range of remedial
options available to a aat following default. To the contrg, the court has mated several New
York state courts that found @ppropriate to conduct an evidemy proceeding to determine
whether to grant declaratorylief in a default case. According to these courts, because
“declaratory judgment is a discretionargquitable remedy dependent upon facts and
circumstances rendering it usefudamecessary,” the court must hgueof that will enable it to
“determine whether the plaintiff is entitled to the equitable relief prayed for.” Crantson v.

Walton-164th St. Corp.115 N.Y.S.2d 331, 332 (Sup. Ct. 195@hternal quotation mark

omitted). Therefore, “[a] declaratory judgmentymae issued even if a defendant defaults in
appearing or defending the action but a defaidgment in a declaratory judgment action will
not be granted on the default and pleadings alani¢ fonecessary that plaintiff establish a right

to a declaration against such a defendant.” Nes# Sur. Corp. v. Peccichj®64 N.Y.S.2d 177,

178-79 (Sup. Ct. 1965) (citing cases).



The approach of these New York State coigtsonsistent with the general approach in

federal default cases. See, el@. Marco Constructors, LLC v. Sinacola, Ind07 F. Supp. 2d

442, 449 (W.D.N.Y. 2006) (ordering evidentiary hagriwith respect to, inter alia, propriety of
claims for declaratory relief in default caseAs discussed above, federal courts effectuating
default judgments are empowered to take meagardstermine damages, to establish the truth
of allegations, oto investigate any other matter. SRale 55(b)(2). Consideration of whether
declaratory relief is appropriate should be included among the matters for sustigatien.

The propriety of granting declarayorelief is a matter within the sicretion of the district court.

Seeln re Orion Pictures Corp4 F.3d 1095, 1100 (2d Cir. 1993)A('district court has broad
discretion to decide whethdo render a declamaty judgment.”). The court has found no
authority suggesting that the entry of default stt@mategorically preclude the court’s discretion
to grant this type of relief.

In this action, the court deems it appropritdeconsider declaratory relief. Had the
Defendants appeared in thistian, the court would have beaharged with determining the
propriety of the declatory relief sought ithe Complaint._Se28 U.S.C. § 2201. The fact that
Defendants have defaulteshould not prevent the court from making this determination. Were
declaratory relief categorically unavailabledefault cases, a defending party could prevent a
plaintiff from obtaining a declaration simply by r&ftowing up in court.The better approach is
to conduct an inquest, at which Plaintiff can makeevidentiary showing, in order to determine
whether it is entitled to declaratory relief.

Based on the foregoing, the coudncludes that it is approptéato consider Plaintiff's

request for relief under Rule 55(lbather than to consider a tian for summary judgment. The



motion for summary judgment is,dtefore, DENIED without prejude. The court now turns to
the question of default judgment.

B. Default Judgment

The decision to grant a motion for ddtajudgment is a matter within the sound

discretion of the district court. Sé&mron Oil Corp. v. Diakuhard 0 F.3d 90, 95 (2d Cir. 1993).

The factors that guide a court’s discretion incltii possibility of prejudice to the plaintiff, the

merits of plaintiff’'s substantive claim, the safency of the complaint, the sum of money at
stake in the action, the possibility a dispute concerning materfaktts, whether the default was

due to excusable neglect, and the strong pyddicy favoring decision on the merits. SE@

Moore’s Federal Practice, 35.31[2] (3d ed. 2009); see al&naud v. County of Suffoll62

F.3d 1139, 1152 n.11 (2d Cir. 1995) (citiragtiors from Moore’s second edition).

The court previously determined that a déffudgment was warranted, but did not make
a determination with respect to them of relief to be ordered._(Sé&xocket Entry # 22.) At
Plaintiff's request, the court withdrew the defguligment. It is clear from the proceedings in
this case that Defendants’ willful failure to appesupports the entry of a default judgment. The
docket sheet indicates that each of the defaulting Defendants were served with the Complaint.
(SeeDocket Entries ## 3-6.) Moreover, Defendahave been in relatditigation involving
Plaintiff in New York State court in Queens County. (Beeket Entry # 1.) Plaintiff’'s counsel
has also engaged in settlemeeigotiations with counsel for one of the Defendants with the
intention of reaching a “global settlement” of this case and the Rochdtdm. (Seddocket
Entries ## 25, 27.) Finally, Plaintiff served gummary judgment motigpapers on Defendants
to notify them of the merits of their claims._ (SPecket Entry # 34Tr. 6-7.) Clearly,

Defendants have notice of this case and hawderasconscious decisiot to participate.



When a party defaults, the court “is requirectaept all . . . factualllegations as true,”
“‘draw all reasonable inferences in that patyavor,” and to “determine whether the . . .

allegations establish . . . liability asmatter of law.”_Finkel v. Romanowic77 F.3d 79, 84 (2d

Cir. 2009). The Complaint pleada straightforward insurance coverage dispute, in which
Plaintiff claims that its insurance contract da®t cover the dispute a&sue in the Rochdale

action. _SeéMorgan Stanley Group Inc. v. New England Ins.,@85 F.3d 270, 275-76 (2d Cir.

2000) (describing New York’s approach to insw@a coverage disputes). The Complaint does
not include the contract at issue, and the cdads not reach the issues relating to its merits,
including the issue of whetheleclaratory judgmendr damages are appropriate based on the
contract’'s meaning. Without considering issubeyond the Complainthe court would be
unable to determine whether théeghtions establish lidily. A further inqury into the merits
is required.

In this declaratory judgment case, the esswf liability and delaratory relief are
intertwined. Should judgment fdlaintiff be appropriate baseuh the meaning of the contract
at issue, the finding of liabilitywould enable the court to granethelief requested in Plaintiff's
Complaint. _Sed-ed. R. Civ. P. 54(c). But, to do gbe court would have to determine what
forms and manner of requested relief are warranted, as well as which parties the Complaint
establishes liability against. Under these cirstances, the court considers an inquest to be the
best mechanism to determine whether judgmantlsl enter and what the particular relief it
should contain. Plaintiff can present evidenod argument on the merits of its claims, as well
as the propriety of deatatory or other relief.

Based on the foregoing, the matter will be referred to Magistrate Judge Carter for an

inquest on whether relief isarranted and, if so, what type ofie¢ is appropriate Plaintiff has



included evidence and argument in its summadgment papers, and the court will include
those submissions as partitsfreferral to Judge Carter.
. CONCLUSION

For the foregoing reasons, consideratiorPtintiff's motion forsummary judgment is
not appropriate. Plaintiff's motion for sumary judgment is therefore DENIED without
prejudice. As set forth above, the motion émfault judgment is REERRED to Magistrate

Judge Carter for an inquest.

SOORDERED. /SNicholasG. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
November6, 2009 UnitedStatedDistrict Judge
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