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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOHNGALE,
MEMORANDUM & ORDER

Maintiff,
07-CV-5211 (DLI)(MDG)
-against-

JANET NAPOLITANO} Secretary of
Department of Homeland Security;
DEPARTMENT OF HOMELAND SECURITY;
KIP HAWLEY, Assistant Seatary/Administrator, :
Transportation Security Administration; :
TRANSPORTATIONSECURITY
ADMINISTRATION; MERIT SYSTEMS
PROTECTIONBOARD,

Defendants.
DORA L. IRIZARRY, United States District Judge:

Plaintiff John Gale filed the instant colamt against the Department of Homeland
Security (“DHS”), the Transportation Securdgministration (“TSA”), and the Merit Systems
Protection Board (“MSPB on December 14, 2007.Sée generallyDocket Entry No. 1
(“Compl.”) Plaintiff's action has two componentFirst, pursuant to 5 U.S.C. 88 7702 & 7703,
Plaintiff requests review of the MSPB adminggive decision affirming his termination. (Compl.
11 25-26.) Second, Plaintiff alleges that Defendamtated Title VII of the Civil Rights Act of
1964 by discriminating against him due t@ héice, color, or national origind(  28.) Before
the court are the parties’ cross-motions fansary judgment as to the MSPB review, pursuant
to Federal Rule of Civil Procedure 56. Alsddre the court is Defendants’ motion for summary

judgment as to the Title VII claim. For the reas@et forth below, Plaiifif's motion is denied,

Defendants’ motions are granted, anddbgon is dismissed in its entirety.

! Defendant Janet Napolitano is sutgéd for Defendant Michael Chertoff.
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BACKGROUND

A. The Parties

Plaintiff is an African-Amécan male, who began worlg as a Federal Air Marshal
(“FAM”) assigned to the New Yi&x Field Office in May 2003. (Bclaration of Catherine M.
Mirabile in Support of Defs.” Mot. (“Miralde Decl.”) Ex. A, 1 3, 9-10.) FAMs are employed
by the TSA, which is part of the DHS. As a MAPIaintiff's primary responsibilities were to
detect, deter and defend against terrorism énatviation domain. (Defendants’ Local Civil Rule
56.1 Statement of Undisputed Facts (“Defsm6t) 1-3.) This is typically accomplished by
travel on commercial aircraft jplain clothes, accompanied by at least one other FAMaf( 3.)

FAMs are issued service-duty weapons, which they are required to secure at all times on
their person while on mission statufd.l In addition, FAMs are requed to have a security
clearance.lfl.) As TSA employees, FAMS are required“ttemonstrate . . . behavior, both on
and off the job, that reflect favorabbn the governmentna on the public.”Ifl. at 29;see also
Administrative Record of MBB Proceedings (“A.R.”) at 143-47.) TSA guidelines state that
employees are not to engage in any activitiesdhase them to neglettteir assigned duties, and
its employees are further required to be “phylsicand mentally fit to perform their duties.”
(Defs.” Stmt. 29-30see alscA.R. 119). In addition, employeese to “report for duty at the
time and place required by assignment,” and lfsiat leave their duty a&a without permission
from their supervisor.”I(l.)

When off-duty, FAMs are to “conduct therhses in a manner that will not reflect
adversely on . . . [, or] cause embarrassment to the FAMS,” and may not “behave in a manner
that will cause their co-workers or the public teddrust in them or question their reliability or

judgment.” (A.R. 120.) Examples of misconduct thatld result in digplinary action include



violations of the standards obnduct and misuse of alcohokge id; see alsdefs.” Stmt. 30.)
FAMs must keep their weapons concealed ssleperationally necessary, and are prohibited
from carrying firearms after the consumptionaltohol “when their judgment and ability to
safely use and control a firearis impaired.” (A.R. 731-32see alsoDefs.” Stmt. 31.) TSA
guidelines provide that disciplinary action maytaken against a FAM for either on- or off-duty
misconduct. (Defs.” Stmt. at 31.) The guidelimesvide for progressiveiscipline, and supply
various factors for considdran in the determination of an appropriate penaBeg generally
id. at 32—33.)

B.  Plaintiff's Disciplinary History 2

On August 20, 2004, an American Airlines oyee emailed Plaintiff’'s supervisors,
complaining that Plaintiff had made anti-Semitisomments about Hasidic Jews while at the
Long Beach, California airport. (Defs.” Strdt) The Deputy Special Agent in Charge (“DSAC”)
of the New York Field Office, Michael Ballspoke with Plaintiff the following day, and
informed him to avoid such conversations in the futuce.at 4-5.)

On August 23, 2005, while Plaintiff was dayover between missions in Millbrae,
California, local law enforcement stopped him ionfr of his hotel, in rgmnse to a report that a
black male adult was jumping into traffic and had gotten into a lchrat(5.) A Millbrae Police

Department officer stated that beuld smell alcohol on Plaintifgnd that Plaintiff's eyes were

2 The background facts set forth in this sectiednawn in part from Defendants’ Statement of
Undisputed Facts, submitted pursuant to Locail ®ule 56.1. Plaintiff objects to a number of

these facts on the ground that they are “based on irrelevant evidence that was not considered in
the determination to terminate [him].5¢e generallypocket Entry No. 26.) This objection is
mooted by the fact that pending before the t@unot only a review of the MSPB proceeding,

but also the question of whether Plaintiff carake out a prima facie discrimination case.
Plaintiff also objects that a numbef Defendants’ statements are “based on hearsay evidence.”
(See generally i§l.This objection is meritless, as the staents in question simply indicate the
contents of reports and letters. In the cont&@xDefendants’ motion to dismiss the Title VII

claim, the court obviously constraiall disputed facts in the lightost favorable to Plaintiff.
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watery, his speech was slurred, and his gait unsteladwat(6.) The Millbrae Police Department

notified Plaintiffs FAM superiors, and Plaintifubmitted a written report regarding the incident
upon his return to New York, in which he admittechaving two glasses of wine at dinner prior
to the incident.Il.)

In response to the Millbrae incident, Pigif was issued a Letter of Warning for
unprofessional conduct, dated December 1, 208%. 106—-07.) The letter informed Plaintiff
that it could be cited as a formal correctiveéi@at in any future disciplinary matter, and that
repetition of such conduct could lead torm@evere corrective aoh in the future. $ee id)
Plaintiff filed a grievance fothe Letter of Warning, which wadenied by DSAC Ball. (Defs.’
Stmt. 7-8.) Plaintiff did not fila “Step 2” grievance, and did nide a discrimination complaint
related to this incidentld. at 8.)

On May 19, 2006, Plaintiff lost his governméassued PersonaDigital Assistant
(“PDA”), which contained sensitive informati, but did not reportstloss until May 22.1¢. at
8-9.) On July 26, 2006, Allan Keaney, Assistant Sge®gent in Charge (“ASAC”) for the New
York Field Office, servedPlaintiff with notice of a proposedne-day suspensidior failure to
timely report the loss of government equipmeid. @t 9; see alsoA.R. 102-03.) Plaintiff
submitted a written response via the Feddralv Enforcement Officers Association on
August 14, 2006 in which he admitted that he failedegoort the loss buattributed this to a
“momentary lapse of judgment.” (A.R. 97-10Dn October 11, 2006, &htiff was issued
notice of a one-day suspensiold. @t 92—-94.) Plaintiff submitted a grievance, which DSAC Ball
denied on November 8, 2006. (Defs.” Stmt. 10-11airfiff was informed that the notice of

suspension would be placed irs HDfficial Personnel Folder, antiat any future violations



would subject him to morsevere disciplinary actionld; at 10.) Plaintiff did not file an EEOC
complaint regarding this disciplinary actiotd.(at 11.)

On June 30, 2005, Plaintiff was stayingtla¢ Sheraton Four Points Hotel near Los
Angeles International Airport (“LAX”) in beveen duty flights beteen New York and Los
Angeles. (Defs.” Stmt. 11.) At approximately00: PM, Plaintiff allegedl approached a flight
attendant for Mexicana AirlinegJor Cruz, who was also stayg at the Sheraton, and pushed her
and harassed hetd( at 11-12.) Cruz reportedishto the hotel’'s secuyif and one of the guards,
Howard Okorie, approached Plafh Okorie stated that Plaiift was intoxicated, smelled of
alcohol, and brandished his darm while speaking to himld{ at 12.) The hotel staff then
contacted the Los Angeles Police DepartmebAPD”), who, after interiewing the witnesses,
went to Plaintiff's room, where theydind Plaintiff asleep, and disarmed hiral. The LAPD
contacted ASAC Fred Fukangga supervisory FAM assignet Irvine, California, who
responded to the scenéd.(at 12—-13.) Fukanaga spoke with LARtel staff, and Plaintiff, and
reported that Plaintiff was disheted and smelled of alcohold( at 13.) Plaintiff flew back to
New York in non-duty status, and was retanto duty status on July 6, 2005 pending an
investigation into te Sheraton incidentld. at 13-14.)

Plaintiff's version of the incident is thdte tapped Cruz on thén@ulder in order to
introduce himself and she, without any provocati@m to hotel security. He suggests that he
“did nothing to upset this woman other tharb&born African American.” Plaintiff also claimed
that he was “adjusting,” not brandishing, hiseéirm during his conversah with Okorie. He
denied being intoxicated, and claimed thathlael been courteous amdoperative during his

interactions with the giwe and hotel securitySgeA.R. 75-76.)



TSA Special Agents Luis Velasquez and Ralph Palmiere investigated the Sheraton
incident. In so doing, they imé@ewed the Sheraton’s Directaf Security, ASAC Fukanaga,
Okorie, Cruz, and two LAPD ofters, and obtained sworn affid@vfrom Plaintiff and Okorie.
(Defs.” Stmt. 15.) In a report dated May 3006, Velasquez and Palmiere concluded that:
Plaintiff's account of events cdidted with those of other wigsses; Plaintiff had admitted to
having consumed at least six alcoholic beveratiestwo LAPD officersopined that Plaintiff
was intoxicated; and hotel security guardsd @ responding officer deribed Plaintiff as
belligerent and unprofessionabgeA.R. 637-41.)

On October 19, 2006, Plaintiff missed the foutipht of a four-flight mission between
New York City and Washington, D.C. (Defs.” Stmi6.) According to Platiff, he had left the
gate area to go to the bathroom without informing his partner, and did not realize he had missed
their flight until thirty to fortyfive minutes after it departedld( at 16—17.) Due to Plaintiff's
absence, his partner was theyoRAM on the fourth flight. Id. at 17.)

On January 22, 2007, Plaintiff received atit® of his Proposed Removal, which
contained ASAC Keaney’s recommendation tR&intiff be removed from his FAM position
due to: (1) conduct unbecoming a FAM, to wite timcident at the Sheraton Hotel on June 30,
2005; and (2) failure to make a scheduled fligligsion, to wit: the fourth flight of his mission
on October 19, 2006. (A.R. 84-87.) In propgsiPlaintiff's termination, ASAC Keaney
considered a number of factonsgluding Plaintiff's years of seree, his past disciplinary record,
and the nature of Plaintiff's misconducid.(at 86.) Plaintiff, again via the Federal Law
Enforcement Officers Associati, provided a written responge his proposed removal on
February 6, 2007.1d. at 74—-79.) He stated that, with respecthe Sheraton Hotel incident, he

was “the victim of a misunderstanding ameerreaction on the part of . . . Cruzd.(at 75), and



characterized his missed flight & comedy of errors,” averrinthat he wouldnot repeat the
mistake. [d. at 77.)

On May 31, 2007, DSAC Ball informed Plaintifa letter that he was being removed
from his position as a FAM effective Jude 2007. (A.R. 58-62.) DSAC Ball wrote that, in
making this determination, he considered Pl#iatiyears of servicehis prior disciplinary
history, the serious naturef his offenses, the high standard of conduct placed upon law
enforcement officers, the various policies and glings Plaintiff violagéd, and how Plaintiff's
behavior reflected poorly on the TSASde id at 59.) DSAC Ball esluated all available
information pertaining to the clhges against Plaintiff, including$bral and written responses to
the Notice of Proposed RemovalittWrespect to the Sheraton ident, he found that Plaintiff's
version of events conflicted with statemegitgen by other witnesses and was not supported by
any independent evidence, ahds lacked credibility.ld.)

C. Administrative Proceedings

On June 28, 2007, Plaintiff appealed his teation to the MSPBalleging that: (1) he
had been removed from servicethaut just cause; §2his termination was disproportionately
harsh when compared to similarly situatesh-African American FAMsand (3) the TSA had
violated its own rulesrad regulations in using untimely vatlons against him. (A.R. 5-10.) On
September 10, 2007, MSPB Administrative Lawdde (“ALJ”) JoAnn M. Ruggiero held a
hearing, at which Okorie, Fukanaga, Velasjukeaney, Ball, and Plaintiff testifiedS¢e
generally id at 734-813.)

On October 23, 2007, the ALJ affirmed the agency’s decision to terminate Plaintiff’s
employment in a written decisiorS€e generalhlA.R. 590-613.) With regzt to the Sheraton

hotel incident, the ALJ found the other witness’soarrts of the events to be more credible than



that of Plaintiff's. (d. at 599-600.) The ALJ rejext Plaintiff's affirmative defense of race
discrimination, and concluded that becaust his disciplinary Istory, his case was
distinguishable from that of other FAMs whad missed flights and not been terminat&ee(
id. at 602.) The ALJ also rejectdelaintiff's argument that thelelay in the TSA’s internal
investigation con#tuted harmful error becausé# the loss of hotelecurity tapes on the ground
that this involved “the merits of the agencystion,” as opposed the “agency’s procedurés
(Id. at 602—03 (emphasis in original).) The Aldncluded that the agency met its burden of
demonstrating that Plaintiff's terminationowld promote the “efficiency of service,” as
Plaintiff's actions on June 30, 2005 “raise[d}isas doubts as to his judgment” and “caused
embarrassment to the agency,” and his actoon®ctober 19, 2006 “compromised the safety” of
his partner and the aircraftcrew and passengersd.(at 603—-04.) In sum, the ALJ concluded
that “the penalty of removal—albeit harsh—pjavithin the limits of reasonablenessld.(at
607.)

. DISCUSSION

“Pursuant to . . . the Civil Sepe Reform Act, 5 U.S.C. § 77t seq qualified federal

employees may appeal specified adverse employment decisions to the MSPB. If the case . . .

involves an appeal from an ondiry personnel action coupled wiln allegation that the action
was discriminatory,” judiciateview of the MSPB order liewith the district courtMarro v.
Nicholson 2008 WL 699506, at *5 (E.D.N.Y. Mar. 12008) (citing 5 U.S.C. § 7703(b)(2);
Murray v. United States Dep’t of JustjicB21 F. Supp. 94, 101 (E.D.N.Y. 1993)). Because
different standards of review apply, the doconsiders each componeuit the instant action

separatelySee Marrg 2008 WL 699506, at *5.



A. Review of MSPB Decision
1. Standard of Review

A decision of the MSPB must be upheld unigésgs: “(1) arbitray, capricious, an abuse
of discretion, or otherwise not in accordance Matlv; (2) obtained witbut procedures required
by law, rule, or regulation having been followexnl;(3) unsupported by substantial evidence.” 5
U.S.C. 8 7703(c). The “arbitragnd capricious” standard “is extremely narrow, and allows the
[MSPB] wide latitude in fulfilling its obligatin to review agency disciplinary actionsJhited
States Postal Serv. v. Gregpy34 U.S. 1, 6—7 (2001) (citations omitted). “[A]n agency is
required to prove only the essence of its chargg@nst an employee], and need not prove each
factual specification in support of its charg&tarro, 2008 WL 699506, at *14 (citations and
internal quotation marks omitted). An MSPBLJ's “determinations regarding witness
credibility are virtually unreviewable, since thetelenination of the credibility of the witnesses
is within the discretn of the presiding official whdeard their testimony and saw their
demeanor.”ld. at *15 (citations and internal quotation marks omitted). Furthermore, an ALJ
“possesses significant discretion to determine what evidence he or she will permit to be
presented.ld. (citations and internal quotation marksitied). Finally, “review of the penalty
imposed by the agency is highly deferenti&dl” at *20 (citations and ternal quotation marks
omitted).

Here, Plaintiff argues that the MSPB order was “arbitrary and capricious” for several
reasons. First, he claims that the TSA did noisater all of the appropriate factors when making
its decision to terminate his employmer@eéDocket Entry No. 19-1 (“Pl.’s Mem. in Supp. of
Summ. J.”) at 19-20.) Second, Ptédinclaims that the TSA failedo prove that his termination

would promote the “efficiery of the service.” %ee id at 21-24.) Finally, Rintiff claims that



the ALJ erred in finding thathe eighteen-month delay in atging him did not constitute
harmful error. See idat 24—26.) The court addresses each argument ifi turn.
2. The Douglas Factors
Douglas v. Veteamns Administrationoutlined twelve factorsthat are relevant to
determining the appropriateness of a fgnanposed by an administrative agencee5
M.S.P.B. 313, 331-32 (1981Ihese factors are:

(1) The nature and seriousness of therd#g and its relation to the employee’s
duties, position, and rpensibilities, including whether the offense was
intentional or technical or inadverteot, was committed maliciously or for gain,
or was frequently repeated;

(2) the employee’s job level and type of employment...contacts with the public,
and prominence of the position;

(3) the employee’s padisciplinary record,;

(4) the employee’s past work record, imtihg length of service, performance on
the job... and dependability;

(5) the effect of the offense upon tlemployee’s ability to perform at a
satisfactory level and its effect upon siyigors’ confidence in the employee’s
ability to perform assigned duties;

(6) consistency of the palty with those imposedpon other employees for the
same or similar offenses;

(7) consistency of the penalty with anypdicable agency tablof penalties;

(8) the notoriety of the offense or itapact upon the reputation of the agency;

(9) the clarity with which the employegas on notice of any rules that were
violated in committing the offense, ¢rad been warned about the conduct in
guestion;

(10) the potential for the employee’s rehabilitation;

(11) mitigating circumstances surrounding the offense, such as unusual job
tensions, personality problems, mentapairment, harassment, or bad faith,
malice or provocation on the partathers involved in the matter; and

(12) the adequacy and efteeness of alternative sarans to deter such conduct
in the future by the employee or others.

Id. at 332. Importantly, “[n]ot &lof these factors will be pegnent in every case,” and “[i]n

considering whether the agency’s judgment vasonably exercised, it stube borne in mind

% Because the court must reviéaintiff's discrimination clainde novo his argument that the
ALJ erred in rejecting his affirmative defensera€e discrimination is not addressed here, and is
instead addressed in Part IliBfra. See5 U.S.C. 8 7703(c)see also Ugarte v. Johnsof0 F.
Supp. 2d 178, 181 (S.D.N.Y. 1999).
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that the relevant factsrare not to be evaluated mechacadly by any preordained formulald.
Indeed, the Federal Circuit has specifically heklt this not “reversible error if [an agency] fails
expressly to discuss all of tiuglasfactors.”Kumferman v. Dep’t of the Navy85 F.2d 286,
291 (Fed. Cir. 1986).

Here, the record is clear that DSAC Ball considered all of the rel®arglasfactors in
his decision to terminate Plaintiff. For exampIDSAC Ball stated #t he considered the
“serious nature of the offense[s] and [their] relationship to [Plaintiff's] employment” with the
TSA, and noted Plaintiff's past disciplinamgcord, including the December 2005 letter of
warning and his October 2006 suspension, which tegetbnstitute clear references to the first
and thirdDouglasfactors. (A.R. 59.) Furthenore, in finding that Platiff's length of service
was offset by the serious natuwe his offenses, DSAC Ball notdtiat Plaintiff had served for
nearly four years as an FAM,reference to the fourihouglasfactor. See idat 60.) DSAC Ball
also noted that Plaintiff's lavior “reflected unfavorablpn the government” and negatively
affected the agency’s ability “to maintain thebpa trust,” which implicate the fifth and eighth
Douglasfactors. (d. at 59, 61.) Finally, with ipect to the eleventbouglasfactor, DSAC Ball
considered that Plaintiff took sponsibility and was remorseffdr missing his flight mission in
October 2006.%ee idat 59.)

This record belies Plaintiff's claim that “tlegency’s decision . . . utterly failed to taken
[sic] into consideration th®ouglasfactors.” (Pl.’'s Mem. in 8pp. of Summ. J. 19.) Nothing
with respect to the agency’s consideration ofDloeiglasfactors warrants reversal of its penalty
decision, especially in light of ¢hhighly deferential standard odview to which the agency is
entitled in this areaSee Marrg 2008 WL 699506, at *2Gsee also Hayes v. Dep’'t of Naw27

F.2d 1535, 1540 (Fed. Cir. 1984) (“When the MSPBatisfied that all relevant factors have
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been considered by the agency and that therbdwsa responsible balamg of those factors . .

. that ends the matter.Murray, 821 F. Supp. at 110 (“Since tBeard considered and weighed
all the relevant factors in making its determiaatthat [Plaintiff’'s] discharge was an appropriate
sanction, its decision must be upheld.”).

Plaintiff nevertheless argues that DSAC BafBdure to consider his use of alcohol as
one of the mitigating factors constitutes amsb of discretion. (Docket Entry No. 21 (“Pl.’s
Reply”), at 2.) This argument ignavailing. Given that Plaintiff's use of alcohol was an integral
component of the offense for which he was,part, being terminated, DSAC Ball clearly
“considered” it. §eeA.R. 637—-41 (TSA report containing several references to Plaintiff's use of
alcohol on June 30, 2005).) The fact ti@SAC Ball implicitly found it to weighagainst
Plaintiff, rather than in his feor, is not unreasonable, given tH&A guidelines list “misuse of
alcohol” as an example of off-duty miscondu@.R. 120.) Furthermore, Plaintiff makes no
argument whatsoever as why his use of alcohol should mitigate his punishment. Indeed, the
policy reasons against employing persons \ittoholism as FAMs are simply too obvious to
warrant mention.

3. Efficiency of the Service

“[Aln agency may [remove] an employee Iprfor such cause as will promote the
efficiency of the service.” 5 U.S.C. § 7513(&he Second Circuit takes an expansive view of
this phrase, and has held thahere an employee’s misconductimsconflict with the mission of
the agency, dismissal without pfoof a direct effect on thendividual’'s job performance is
permissible under the ‘efficienayf the service’ standardBorsari v. FAA 699 F.2d 106, 110

(2d Cir. 1983).
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Here, Plaintiff's failure to be on board tRetober 19, 2006 flight was clearly “in conflict
with the mission of the agency,” which is, after all, to protect flights, such as the one Plaintiff
was unable to make, froterrorist attacksSee Borsati699 F.2d at 110. Regardless of whether
it occurred because of a “comedy of errors,” thartagrees that Plaintiff's failure to make his
assigned flight constituted miscondlticat compromised the safety of his partner, as well as that
of the passengers and creand the general publicS¢eA.R. 603-04.) Indeed, FAMs assigned
to the New York Field Office should be especiatlygnizant of the fact that there is nothing
“comical” about the threat of @ine terrorism. Plaintf's actions at tle hotel on June 30, 2005
were also “in conflict with the mission of theeay,” as they negatively affected the TSA’s
ability to maintain the public’s truskee Borsari699 F.2d at 11Gsee also Murray821 F. Supp.
at 109 (FBI agent’s oftluty violent outburst, which was wessed by a crowd, “had an adverse
on the public mission of the FBI”). In sumedause of his inability to accomplish his own
assigned missions and his adverse impact @ TBA’s overall effectiveness, Plaintiff's
termination clearly promoted the efficiency o&ttagency, and the court accordingly declines to
overrule the TSA decisich.

4. Harmful Error

An agency’s decision may not be sustaine@msha plaintiff “shows harmful error in the
application of the agency’s procedures in angvat such decision.” 5 U.S.C. § 7701(c)(2)(A).
“Harmful error” is “[e]rror by the agency in ¢happlication of its procedures which, in the

absence or cure of the error, might have caused the agency to reach a conclusion different than

* Plaintiff makes much of the fact that he was terminated until eighteen months after the hotel
incident, arguing that this weighs againsty @imding that his termination promoted the
efficiency of the service.SeeDocket Entry No. 28 at 7.) Thigrgument ignoreshe fact that
during this eighteen-month perioB|aintiff missed his assigned ssion flight, an incident of
severe misconduct that was extensively citsdthe TSA as one of the reasons for his
termination.
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the one reached.” 5 C.F.R. § 1201.56(c)(3). “Dbeden is upon [a plaintiff] to show that based
upon the record as a whole, theoerwas harmful, i.e., caused stdogtial harm or prejudice to
his/her rights.'1d.

Here, Plaintiff claims that the “extraordinarigng delay between the [Sheraton incident]
and his Notice of Charges” constituted harmduror “because in delaying the filing of the
charges the agency was unablelbdain definitive evidence.” (P$. Mem. in Supp. of Summ. J.
24.) Furthermore, he claims ththe agency’s failure t&timely apprise [him] of the charges . . .
resulted in the destruction ofetonly piece of evidare that could have definitively exonerated
him.” (Id. at 25.)

As an initial matter, thesself-serving statements, unsupjeor by any other evidence that
the missing video tapes would, iact, have exonerated him, arsufficient to meet Plaintiff's
burden of showing harmful erroBee5 C.F.R. § 1201.56(c)(3). Furthermore, Plaintiff fails to
identify any “error” in the “apptation of [TSA] procedures.ld. The agency was under no
obligation to obtain the tapegideed, Plaintiff was aware of thevestigation into the Sheraton
incident prior to receiving notice of his proposedmenation, and could have attempted to
obtain copies of the tapégmself during that time SeeMirabile Decl., Ex. B at 186-88, 221.)

Even assumingarguendo that the TSA’s delay in noyiing Plaintiff of his proposed

termination was error, Plaintiff cannot meet his burden of demonstrating that this error caused

him substantial harror prejudice. See5 C.F.R. § 1201.56(c)(3). As Defendants note, Plaintiff
had the opportunity to respondttee notice of his proposed terration, testify before the ALJ,
call witnesses, and cross-examine the agency’ssses. The fact that the ALJ chose to credit
the agency’s witnesses’ accounttioé hotel incident over Plaiffts testimony is not grounds for

reversal by this court, which, unlike the AUJad no opportunity to observe the witnesses’
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demeanor.%eeA.R. 599-600, 758—61.) Accordingly, the codeclines the invitation to revisit
these credibility determinationsSee Marrg 2008 WL 699506, at *15 (witness credibility

determinations of ALJs “arvirtually unreviewable”).

B. Title VII Discrimination Claim
1. Standard of Review
Under Title VII, it is “an unlawful emplyment practice for an . . . employer to

discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such vitlial's race, color, tagion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(13ee also Zahorik v. Cornell University29 F.2d 85, 91 (2d

Cir. 1984). “The Second Circuit has stated that district courts should be particularly cautious
about granting summary judgment to an emplogex discrimination case when the employer’s
intent is in question. Because direct evidencaroemployer’s discriminatory intent will rarely

be found, affidavits and depositiomsist be carefully scrutinizédr circumstantibproof which,

if believed, would show discriminationFigueroa v. N.Y. Health & Hospitals Corpb00 F.

Supp. 2d 224, 227-28 (S.D.N.Y. 2007) (citationsd anternal quotation marks omitted).
Summary judgment in an employment discriation case may still be warranted, however, if

111

the plaintiff relies “on conclusory allegatiorsf discrimination and the employer provides a
legitimate rationale for its conduct.Td. (citation omitted). “This is because, as the Second
Circuit has stated, ‘[tlhe summary judgment rweuld be rendered sterile . . . if the mere
incantation of intent or state ofind would operate as a talisméo defeat arotherwise valid
motion.” Id. (quotingMeiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985)).

To prevail against a motion for summary judgment, a plaintiff alleging discrimination

must satisfy the three-part burden-shifting test laid outbiponnell Douglas Corpv. Green
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411 U.S. 792, 802 (1973). “[A] a plaintiff firktears the ‘minimal’ burden of setting oupama
facie discrimination case, and is then aided d&ypresumption of dcrimination unless the
defendant proffers a ‘legitimate, nondiscrimingtoeason’ for the adverse employment action,
in which event, the presumption evaporated #re plaintiff must prove that the employer’s
proffered reason was a pretext for discriminatidicPherson v. New York City Dept. of Educ.
457 F.3d 211, 215 (2d Cir. 200@jtations omitted).

2. Prima Facie Case

To establish a prima facie case in a Titlg Mce discrimination action, a plaintiff must
show: (1) that he was within a protected groupiat he was qualified for the position, (3) that
he was discharged, and (4) thhé discharge occurreghder circumstances giving rise to an
inference of discriminationVoroski v. Nashua Corp31 F.3d 105, 109 (2d Cir. 1994) (citations
omitted);see also McDonnell Douglad11 U.S. at 802. The final elemt requires a plaintiff to
show that “similarly situated” individuals outsidhis protected class were treated differei@be
Tex. Dep’t of Cmty. Affairs v. Burdiné50 U.S. 248, 258 (1981). Specdily, in the context at
bar, the plaintiff must show that similarly sated co-employees received lesser punishments for
similar misconductSee Graham v. Long Island R.R30 F.3d 34, 40 (2d Cir. 2000).

Here, Plaintiff alleges that Employees E, I, M,P, Q, S, T, U, V, X, Y, Z, and AA, all
of whom are Hispanic or WhitEAMS, were similarly situated employees who received lesser
punishment for similar misconductSée generalhA.R. 322—-442). However, unlike Plaintiff,
none of the aforementioned employees were charged baith failure to make a scheduled
missionand conduct unbecoming a FAM, meaning that tiaeyre not, in fact, similarly situated.
(SeeDefs.” Stmt. 24-28.) Employees E, I, M, B, S, T, U, andV all missed scheduled

missions, as did Plaintiff, but were not teratied. However, none of these employees had any
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prior disciplinary history, in sirk contrast to Platiff, whose prior dsciplinary history was
extensive. $ee idat 4-14.)

The most similarly situated employee taiRtiff is Employee X, who was disciplined
with a six-day suspension for conduct unbeconairigderal law enforcement officer after being
intoxicated in a hotel and hang an altercation witlthe hotel staff. (A.R. 418-23.) However,
Employee X'’s prior disciplinary histy was not as extensive asaliff's as it included only a
three-day suspension for misuse of a governncegdit card. (A.R. 35.) More importantly,
Employee X did not also miss a sdiéd mission flight. In sum, bause Plaintiff fails to offer
any “similarly-situated” individuals who receivéeisser punishments for similar misconduct, he
is unable to make out a prima facie Title VII discrimination cléd®e Graham230 F.3d at 40;
see also Rommage v. MTA Long Island Rai] Rall0 U.S. Dist. LEXIS 104882 (E.D.N.Y. Sept.
30, 2010).

3. Legitimate, Non-Discriminatory Reason for Termination

Even if Plaintiff could make out a priméacie case of racial discrimination, the
government has met its burden of offering a legit#n non-discriminatory reason for Plaintiff's
termination. As disassed in Part I.Bsupra Plaintiff's relatively shartenure as a FAM included
a number of increasingly sets episodes of misconduct, inding the alcohol-related hotel
harassment incident, and culminating in Pifiat missing his assignednission flight. This
conduct violated the codes of conduct by whi&Ms are required to abide, and the TSA was
well within its discretion to terminate Plaintifor it. Accordingly, the burden shifts back to
Plaintiff to prove that this proffered reasdor his termination was merely a pretext for

discrimination McPherson457 F.3d at 215%ee also McDonnell Douglag11 U.S. at 802.
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4. Pretext for Discrimination

With respect to pretext, “the question isyeewhether the employer was mistaken, cruel,
unethical, out of his head, or downright irratiomaltaking the action for the stated reason, but
simply whether the stated reaswms his reason: not a good reas but the true reason.”
Forrester v. Rauland-Borg Corp453 F.3d 416, 418 (7th Cir. 2006). The instant record, which
exhaustively documents Plaiffis misconduct, gives no indicatiathat Plaintiff was terminated
for any reason other than this misconduct. Idd&aintiff does not deny any of this misconduct,
with the exception of the hotel incidehHis case boils down to his own unsubstantiated
allegation that the only reason he receivechssevere punishment for this misconduct was his
race. However, “[e]ven in the discrimination cextt. . . a plaintiff mat provide more than
conclusory allegations to resstmotion for summary judgmentfolcomb v. lona Collegeb21
F.3d 130, 137 (2d Cir. 2008) (citindeiri, 759 F.2d at 998). Accordingly, the court finds that
Defendants’ stated reasons for terminating Hfdinere not mere preteg for discrimination.
Thus, notwithstanding his ability to make oupréma facie discrimination case, Plaintiff's Title

VIl claim fails as a matter of law.

® |t is worth repeating that the TSA conductedoaprehensive investigati into this incident,
which generated a report that cast serious doubt upon Plaintiff®rnef events. The ALJ then
held a lengthy fact-finding heag, which included testimony fromll the relevant witnesses,
and found Plaintiff to be not credible.
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1. CONCLUSION

For the reasons set forth above, Plaintiffistion for summary judgment with respect to
review of the MSPB decision is denied, Defamda cross-motion is granted, and the agency
decision is affirmed. Defendants’ motion for summpnaudgment with respect to the Title VII
discrimination claim is granted, and taetion is dismissenh its entirety.
SO ORDERED.

Dated: Brooklyn, New York
March 2, 2011

Is]
DORA L. IRIZARRY
United States District Judge
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