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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PROTOSTORMLLC and PETER FAULISI,
Plaintiffs,

—against AMENDED
MEMORANDUM & ORDER
ANTONELLI, TERRY, STOUT & KRAUS, LLP, 08-CVv-931 (PKC) (JO)
FREDERICK D. BAILEY, CARL 1.
BRUNDIDGE, and ALAN E. SCHIAVELLI,

Defendants.

X
PAMELA K. CHEN, United States District Judge:

Before the Court iplaintiff ProtostormLLC’s (“Protostorm”) motion to holddefendant
Antonelli, Terry, Stout & Kraus, LLP ATS&K?"), defendant Alan ESchiavelli(“Schiavelli”),
and nonrparty ATS&K equity partners in contempt for violation of the CourCsder datd
December 24, 2018Dkt. 619 (“December 24 Order”)).(Dkts. 685-87.) Among other things,
the December 24 Order impostporary condions' on ATS&K's ability to transfer monies
in lieu of posting a bond for stayingfercement of theydgmentagainst ATS&K during the
pendency ofATS&K’s posttrial motion (December 24 Ordeat 1, 4-5.) As set forth in the
December 2©Order, theconditionswere imposed as a meawsprovide “additional security” to
Protostorm “regarding its ability to recover on the judgment[Ldl. &t 4.)

The Courtreviewed thegparties’submissions and heard oral argument on August 3, 2015.

For the reasons discussatitheAugust 3rdoral argumenand set forth below, the Courhds

! The conditions imposed in the December 24 Ondedlified temporary conditionsriginally
imposed on ATS&K by Court order dated October 29, 2014. (Dkt. 578.)
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ATS&K and Schiavelli in contempt of the Deunber 24 Ordebasedon ATS&K'’s use offunds
to pay noneperating expensesterthe firm ceased to operate as a law ffrm

A district court has ihherent power to hold a party in civil conterhpd “enforce
compliance with an order of the court or to compensate for lossksrages.”SD Prot., Inc. v.
Del Rig 587 F. Supp. 2d 429, 433 (E.D.N.Y. 20(@8jtation and internal quotation marks
omitted). “A party may be heldiable] in civil contempt for failure to comply with a court order
if (1) the order the contemnor failéd comply with is clear and unambiguous, (2) the proof of
noncompliance is clear and convincing, and (3) the contemnor has not diligéethptaid to
comply in a reasonable manner. It need not be established that the violation IfwasS wi
Paramedics Electromedicina Comercial, Ltda v. GE Med. Sys. Info. Techs368d-.3d 645,
655 (2d Cir. 2004) (internal citations and quotatioarks omitted). The standard for contempt
is “rigorous’ and requires thathe party seeking contempt prove its elements “by clear and
convincing evidence[.]'Schmitz v. St. Regis Paper Cb8 F. Supp. 922, 925 (S.D.N.Y. 1991).

The Court finds thaProtostormhasproved ATS&K’s contempt by clear and convincing
evidence with regard to ATS&K’s payment of Roperating expenses aftérceased providing

legal servicesand functioning as a law firm.First, he December24 Orderclearly and

2 Preliminarily, the Court rejects ATS&H contention thatProtostorms motion should be
dismissed for noncompliance with Rule 8&6the Joint Local Rules for the Southern and
Eastern Districts of New York, which sets forth procedures for commencing acantémpt
motion ATS&K hasnot providel anylegal support for the denial ofantempt motioron the
basis of Rule 83.6 in an analogous situatig8eeDkt. 692 at 24—25.) Moreover, Local Rule
83.6is concerned with providing adequate notice to the alleged contemnor of the contempt
proceedigs. See CE Irit Res. Holdings LLC v. S.A. Minerals LtdsRip, 12 CV 8087, 2013
WL 324061, at *12 (S.D.N.Y. Jan. 24, 2013Harris ex rel. Beare v. Millington07 CV 3391
2012 WL 2906017, at *1 (E.D.N.Y. Jul6, 2012). Here, ATS&K had amplenotice of the
motion and its basesand had the opportunity to oppose the motion purstamt briefing
scheduleset by the Court with input from the parti@sd at oral argument(SeeJune 9, 2015
Minute Order) In any event, the Court haBscretion to depart from ¢hLocal Riles. The
Court, therefore, finds that Local 8316esnot pose a barrier tits consideration of Protostorsn
contemptmotion



unambiguously prohib#td ATS&K from payingexpensedbeyond ‘bperatingexpensesncurred
in the ordinary course of busing$s (December 24 Order at)4By letter dated June 1, 2015,
ATS&K informed Protostorm “that, while ATSK is continuing to operate for lichparposes, it
ceased performing legal services as of April 30, 2015.” (Dkt. 685 (“Goodman Diexl.])2.)
Thereafter, on June 5, 2015, Protostorm advised the Court of the change in ATS&K’s fdatus. (
Ex. 14.) The Court finds that anyayments madéy ATS&K after it ceasd to providelegal
servicesor function as a law firmcannot be condered ‘bperating expensesmade in the
ordinary course of busine$sas contemplated by the December 24 Ordém. reaching this
conclusion, the Court rejects ATS&K’s arguments that the term “operatirensa@p made in the
ordinary course of business’ambiguousand thatsolelycollecting receivables and paying bills,
without any ongoing provision of legal services, meets the definition of the “oydmaourse
of business” for a law firni.

SecondProtostorm’s proof oATS&K’s noncompliancevith the December 24 @er is
clear and convincing. It is undisputed thatafter informing Protostorm that itad ceased
providing legal services as of April 30, 2QI6TS&K made paymentso firm members and
various third parties totaling $118,088 May 2015. (Dkt. 686 (“Maini Decl.”) Ex. A(citing
ATSK 03179/03180, included in Goodman Decl. Ex) 3)

Third, the Court findsthat ATS&K did not diligently attemptto comply with the
December 24 Orddn a reasonable manner. Contrary to what a diligent and reasonable party

would have doneATS&K conthued to expend ATS&K'’s funddespite thefirm ceasing to

* After oral argument, ATS&Ksought leave to submsteven additional affidavits froformer
ATS&K partners and ATS&Ks counsel in Virginia, attesting to their understanding that the
December 24 Order did not prohibit payments to third parties after ATS&K ceassitipca
law. (Dkt. 704 & Exs.) The Court has considered these affidavits but is not persuatied by t
contents. Regardless of theubjectiveexpectations of the affiants, the Court finds that the
language of th®ecember 2©Order wadothclear anduinambiguous.
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operate as a law firm. To the ext&S&K was unsure ofits obligationsunder the December
24 Order in light of the change in its businé#tsyas incumbent on ATS&K teeek clarification
from the Court Instead, ATS&Kunreasonablyailed to inform the Court that had ceased
performing legal services in Aprdr seek guidance from the Court on whether it was permitted
to make payments for expenses that logically could be deemed non-operating.

Accordingly, the Court holds defendants ATS&K and Schiavelli in contempt of the

December 24 Order.

* At oral argument, ATS&Ksoughtfor the first timeto advance afiadvice of counséldefense

to contempt. When asked wiiyf S&K had not raised this argument in its written submission,
defense counseespondedhat ATS&K had been reluctant to do so because of the sensitivity of
disclosing attorneylient privileged information. ATS&K chose that strategy at its peribince
ATS&K failed to presentthis argument in its briefingtherebydepriving Protostormof the
opporunity to adiress it, theCourt deems it to bevaived. Moreover, since a finding of
contemptdoes not require willfulness and may not be avoided by good aRaramedics

369 F.3dat 655 {iolation need not be willful for civil contemptB.E.C. v. Musella818 F.
Supp. 600, 606 (S.D.N.Y. 199%)party seeking a finding of contempt need not show that
violation of the order was willful, and good faith is not a defense”), an alleged contemnor may
not “rely on his own inadvertence, misunderstanding or advice from counsel” agresajef
Musellg 818 F. Supp at 616 (citing casem)cordGasser v. Infanti Int; Inc., 03CV 6413, 2004

WL 906487, at *4 (E.D.N.Y. Mar. 24, 2004)Thus, even if ATS&K had timely raised an
“advice of counsel” defense, it would not have prevailed.

® The CourtdeniesProtostorms request to extenthe reach oftis contempt order beyond
Defendants tothe nowformer ATS&K equity partners Stout, Kraus, Montone, Shore, or
Skwierwaski. (Dkt. 687 at 15—16.) Unlike Schiavelliwho was a managingquity partner at all
times relevant tdahis action,these partnerhave not been named in this lawsui. non-party

may be held in civil contempt of a court order on the grounds that it eithegailly identified

with the party named in the order or aids and abets the party named in the order in its
noncompliance.See Paramount Pictures Corp. v. Carol Pub. Grp.,,I88. F. Supp. 2d 372,
374-75 (S.D.N.Y. 1998);GMA Accessories, Inc. v. Eminent, |[n67 CV 3219, 2008 WL
2355826, at *1214 (S.D.N.Y. May 29, 2008) Protostorm has not shown that either of these
requirements is met heraVhile the nonparty equity partners may well have had notice of the
December 24 Order, Protostorm has not presented any evidence, let alo@aleanvincing
evidence that the nonparty equity partnerbad knowledge of, or were involved, idecisions
regarding compliacewith the December 24 Order. Nor is there any evidence to suggest that the
normal dutiesof the nonparty equity partnerencompassedccounting and management of the
firm. Cf. Cablevision Sys. Corp. v. MuneyyjrdDCV 2997, 1995 WL 362541, at {&.D.N.Y.

June 2, 1995{finding nonpartyaided and abetted contempt where the-pary wa controlled
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The Court has considered and rejects Protostorm’s other claimed bases forgadfndin
contempt. Briefly, with regard to the other examples of ATS&K’s noncompliangeed by
Protostorm,the Court finds thaeitherthe December 24 Order wast sufficiently clear and
unambiguous to warrant a finding of contempt on the particular isstFrptostorm’s proof of
contempt was not sufficiently clear and convincing.

As to the appropriate remedy for ATS&K’s contempt, the Court finds that the sumplus i
ATS&K’s accounts at the close of April 2015 ($60,209.00), AIS&K's total revaues in
May 2015 ($63,970.00) gee Maini Decl. Ex. A) compensates Protostorm for ATS&K’s
contempt othe December 24 Orden the ground set forth abovélnited States.\United Mine
Workers of Am.330 U.S. 258, 3034 (1966)(“Judicial sanctions in civil contempt proceedings
may, in a proper case, be employed for either or bbtiwo purposesto coerce the defendant
into compiance with the cours order, and to compensate the complainant for losses

sustained.”):Del Riq 587 F. Supp. 2d at 434.The total sanction againdefendants ATS&K

and used by the enjoined party “as a deviceittumvent the Cours order®). Additionally,
Protostorm has not made any showing that thepawty equity partners are “one and the same”
with the firm or Schiavellisuch that theequity partnerscan belegally identified with the
enjoined parties.Cf. Spectacular Venture, L.P. v. World Star llninc., 927 F.Supp. 683, 684
85 (S.D.N.Y.1996) (finding norparty who wasboth president and principabf defendant
corporation wasone and the same” as the corporafionpurposes of contempt analysis).

® In particular, while the Court expressed the viatvthe August 3rd oral argumerthat
ATS&K's interpretation of the December 24 Order as not requkii§&K to make monthly
deposits of the firns excess funds into the escrow account rendered the order “nonsensical” and
“unenforceable,’the Court does not find contempt based on ATSRKailure tomake such
monthly deposits, because the order does not explicitly impose this requiremeddtititm athe

Court accepts the sworn declaration of William Solomon that he becameeguionpartner on

July 3, 2015, and thus his draws were not subject to the cap for equity partnerth sattfor
December 24 Order.SgeDkt. 703.)

" The Court thus declines to adopt as toeréaching Protostorrs’proposal to set the financial
penalty to the total amount of assets Protostorm would have been able to obtain on the judgment
had the December 24 Order not been ente(P#tt. 687 at 15.)ATS&K did not offer a remedy
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and Schiavellfor contempt of the December 24 Order is there®#24,179.06. This amount
shallbeenforceable against ATS&K'’s assets and Schiavelli’s personal assets.

Based on Protostorm’s motion meodify the contempt orde(Dkt. 710)and the parties’
argument at the telephone conference held on October 13, 2015, the Cises isvoginal
order (Dkt.709 to direct thatthe contempt wward shall not be paidby funds inthe special
interest bearing account, whighall bereserved for satisfaction of the February 5, 2015
Amended Judgment. (Dkt. 639.) Additionally, based on the sammodificationrelated
arguments, the Court has decided to stegcution of the contempt awgpending resolution of
anyappeal of this wlerfinding contempt and imposing sanctions.

SO ORDERED:
/s/ Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated:Octoberl4, 2015
Brooklyn, New York

proposal in its opposition papers and thus waives its ability to present one at this ju(ttere
Dkt. 692.)

® For clarity, the Court notes that Protostorm is entitled to recover the amount afnieenpt
sanction in addition to thignal judgment imposed in this case. (Dkt. 611.)
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