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JOHN GLEESON, United Stas$ District Judge:

Miguel Moreno (“Miguel”) alleges thdtis ex-wife, Lucy Moreno (“Lucy”),
forged his signature on withdrawal slips which 8ien used to withdramwoney from their joint
variable annuity account withohts knowledge or authorizationn his third-party complaint,
Miguel has sued MetLife Insurance Company of Connecticut (“MetLife”), the issuer of the
annuity, for negligence in honoring these forgethdrawal slips. MetLife now brings this
motion for summary judgment,guing that Miguel has failed to submit any evidence that
MetLife is liable for negligencera that MetLife is entitled taudgment as a matter of law. For
the reasons explained below, the motion is denied.

BACKGROUND
A. The Facts
On August 8, 2003, Miguel and Lucy, then husband and wife, purchased a

variable annuity contraétContract Number 936572-0363459 (the “Account”), from Travelers

! “An annuity is a contract between a seller (liguan insurance compangnd a buyer (usually an

individual, also referred to as thentauitant’) whereby the anitant purchases the right to receive a stream of
periodic payments to be paid either for a fixed term or for the life of the purchaser or otheatdddigmeficiary.”
Lander v. Hartford Life & Annuity Ins. Ca251 F.3d 101, 104 (2d Cir. 2001). Variable annuities differ from
traditional or “fixed” annuities, in that, after annuitant purchases a variable annuity, the seller

will then invest this principal in various securities, usually mutual
funds or other investments. . . . During the accumulation phase of the
annuity — from the time the policy is purchased to the time it begins to
pay out — the value of the annuity will rise or fall depending on the
performance of the underlying securities in which the annuitant’s
principal is invested. After a deftd number of years the policy will
reach its maturity date and beginpay benefits to the annuitant,

known as the “payout” phase. The annuitant is not guaranteed a certain
level of benefits under the policy[;] instead, the payment amount will
vary depending upon the value of the portfolio upon maturity and the
annuitant’s life expectancy.

Id. at 104-05see alsd\.Y. Comp. Codes R. & Regs. tit. 11, 8§ 50.¥dtiable annuity contract means a separate
account annuity contract which includes provision for deferred or immediate annuity payments the amount of which,
after such payments have commenced, varies accordihg tovestment experience of any separate account
maintained by the insurer as to such contract . . . .").



Life & Annuity Co., for an ifitial purchase payment of $700,00GeeMetLife Contract
(Kaufman Dec., Ex. L, ECF No. 56) at ML0O016. eltontract listed Migueds the certificate
owner and Lucy as the joint owneritvLucy as the primary beneficiaryd. at MLO016,
MLOO058. The Data Collection Form complétey Miguel and Lucy on August 4, 2003, in
conjunction with purchasing the Aount, listed their shared a@ds as 1302 Redfern Ave., Far
Rockaway, NY 11691 SeeData Collection Form (ECF No. 70) at MLOOOL1.

The contract agreement for the Account dpeadly provided that for all jointly-
owned accounts, aside from transfers betweerasabunts, “[a]ll . . . rights of ownership must
be exercised by joint action.” MetLife ContrattML0021. In addition, “[jJoint certificate
owners own equal shares of any beneifttsruing or payments made to thenhd:

The contract’s provision rdiag to withdrawals prior t@nnuitization provided as
follows:

Cash Surrender

You may elect by Written Request to receive the Cash Surrender

Value of this certificate beforealdue date of the first Annuity or
Income payment and without the consent of any Beneficiary unless

Although variable annuities are typically sold by insurance companies and bear some

characteristics of insurancegthare primarily used as tax-deferred investment vehi@es.SEC v. Variable
Annuity Life Ins. Co. of Am. (“VALIC})359 U.S. 65, 70-73 (1959) (holding that variable annuities qualify as
securities rather than insurance under federal lawukeozariable annuities “guarantee nothing to the annuitant
except an interest in a portfolio of common stocks or other equities,” and thus “the issuer of a variable annuity . . .
assumes no true risk in the insurance senkafjder, 251 F.3d at 105 (“[V]ariable annuities possess characteristics
akin to those of investment securities . . . , [m]ost notably [that] . . . the variable annuitant bears the investment risk
of the underlying securities.”). Unlike other insurance potgl variable annuities must be registered as securities
with the U.S. Securities and Exchange Commission (“SE&EIY),the policies must be offered through “separate
accounts,” which must be registered with the SE@nasstment companies under theestment Company Act of
1940. VALIC, 359 U.S. at 70-73;ander, 251 F.3d at 105; N.Y. Ins. Law § 4240. By contrast, “fixed annuities are
typically thought of as insurance prodabiecause the annuitant receives a gtreedrstream of income for life, and
the insurer assumes and spreads the ‘mortality risk’ of theitgr- the risk that the annuitant will live longer than
expected, thereby receiving beiteethat exceed the amount p&idthe seller of the policy.’Lander, 251 F.3d at
104.

2 The money represented the proceeds from a parsgary lawsuit brought by Miguel against the
City of New York based on a back injury he sustained when he fell down some stairs while workipginting
and construction job in 1998. Miguel Dep. at 17-19 (Dasc., Ex. D, ECF No. 61). Miguel received a settlement
of about $1.8 million.Id. at 19. After attorney’s fees and costre deducted, Miguel netted approximately
$900,000.1d. The settlement check was made out to both Miguel and his ldifat 20. They decided to invest
these proceeds in the annuity contrddt.
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irrevocably named. You may elecather a full or partial surrender
of the Certificate Cash Surrendéalue. In the case of a full
surrender, this certificate will be canceled. A partial surrender will
result in a reduction in yoZertificate Value. . . .

The Certificate Cash Surrender Value will be determined as of the
next valuation following receipt of your Written Request.

Id. at ML0O025. The contract defines “Writt&equest” as “written information including
requests for certificate changes sent to us in a &ordhcontent satisfactory to us and received at
Our Office.” Id. at ML0020. MetLife is the succesdorTravelers Life & Annuity Co. with
respect to the Accountd. at MLOO56.

Lucy and Miguel have married and diged two times. They first married in
1987, and divorced in 1996. They remarrie@@®1, and divorced again on November 30,
2005. Miguel Dep. at 11-12, 21 (Dash Dec., BEXECF No. 61). After they purchased the
Account in August 2003, Lucy madleree withdrawals from ghAccount that effectively
depleted its remaining value.

On April 11, 2005, Lucy requested @hdrawal of $319,000, tbe paid as a
direct deposit to a CitiBank checking accouseeApril 2005 WithdrawalSlip (Dash Dec., Ex.
F, ECF No. 61¥. Miguel is not pursuing any claims agsi MetLife with respect to this April
2005 withdrawal.SeeStipulation and Order dated Nov. 2D11 (ECF No. 52). Therefore, this
withdrawal is not at issu@r purposes of this motion.

On November 11, 2005, just before their second divorce, Lucy faxed a letter to
MetLife, addressed to thatention of “THE DEPARTMENT OF WITHDRAWALS” of
“Travelifeaunity” [sic]. MLO081 (Lucy’s 11/105 Letter, ECF No. 73-9). The letter read in

full:

3 The apparent signatures of both Lucy and Miguel appeared on the withdrawal request.
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My SSN [is] ***-**-4521 and my address is 65 14 Parson

Blvd. Apt 1 b Flushing , NY 11365want to notify that | don’t

want any withdrawal from the account . That | have with Mr.

Miguel Moreno unless | agree that 150,000 will go into my

account and the rest will go in aagcount that he decide to put on.

| remember the first time that Mr. Moreno withdrawal 200,000

dollars without my consenfnd the time of April 11th the

200,000 and 319,000 was done by both of us. | want to have a

report of the statement every month in my house in flushing. If you

need any information you can contact me at ***-***-2440.

If anything will be done wh [sic] my pre-permission

traveler will be responsibleThank you for your time.

Sincerely, Lucy | Moreno
Id. (punctuation and spacing presed; private informaon redacted). The letter was signed by
Lucy on November 11, 2005, and apparently faxed to MetLife the samesdayid.

On September 15, 2006, after the doeoand allegedly without Miguel's
knowledge, Lucy filled out and faxed a tdtrawal request to MetLife for $220,000. MLO074-
75 (9/15/06 Withdrawal Req., Kaufman Decx, B, ECF No. 56). The request bore the
apparent signatures of both Lucy andgvel, MLOO75, although Miguel asserts that his
signature was forged, Miguel Dep. at 26-27 (DBsbk., Ex. D, ECF No. 61). The withdrawal
form provided by MetLife allowed the requestoisfgecify an “[a]lternate [p]ayee or [a]ddress”
if the “withdrawals are to be paid to other tawner and/or mailed to an address other than
address of record.” ML0O075. Lucy completed thedtion to request that the check be mailed to
6514 Parson Blvd. Apt. 1B, Flushing, NY 11388. This address differed from the address of
record on the Account at the time, which wapapntly an address in Santo Domingo in the

Dominican Republic.SeeML0074; ML0141 (MetLife Quartdy Stmt. 6/30/06-9/30/06, ECF

No. 73-7). MetLife processdte withdrawal request and, on September 18, 2006, issued a



check to Miguel and Lucy as joint payees for $211,627@8;able from funds in the Account.
BSCO0011 (9/18/06 Check, Kaufman Dec., Ex. FFE®. 56). The check was mailed to the
address in Flushing, New York, that Luegd supplied on the withdrawal requelst.; ML0104
(9/15/06 Partial Surrender Trsaction Data, ECF No. 73-6).

On January 31, 2007, again allegedlyhwiit Miguel’'s knowledge, Lucy filled
out another withdrawal request, this doe$151,000, and faxed it to MetLife. ML0O082
(1/31/07 Withdrawal Req., Kaufman Dec., Ex.E&F No. 56). This request also bore the
apparent signatures of both Lucy and Miguedl. MetLife processed thwithdrawal request
and, on February 1, 2007, issued a check gukliand Lucy as joint payees for $144, 609.37,
payable from funds in the Account. BSCO@20L/07 Check, Kaufman Dec., Ex. H, ECF No.
56). The check was mailed per Lucy’s withdravemjuest to BarcelonaZ5Puerta Hierro, Santa
Domingo, Dominican Republic, which was the saaddress as the address of record for the
Account at the time SeeBSC0029 (2/1/07 Check); MLO0&2/31/07 Withdrawal Req.);
MLO163 (1/31/07 Partial Surrend€éransaction Data, ECNo. 72-1); ML0148 (MetLife
Quarterly Stmt. 12/31/06-3/31/07, ECF No. 72-2).

Lucy negotiated both of the checks diranch of Banco Multiple Santa Cruz
(“BSC”) located in the city of Santiago ingfDominican Republic, which deposited the funds

into her savings account there. Ortega R2e35-37 (Kaufman DecEx. |, ECF No. 56§. The

4 MetLife deducted a “surrender charge[]” of $8,372.91 from the $220,000 that lqumsted.See
MLO0104 (9/15/06 Partial Surrender Transaction Data, ECF No. 73-6).

MetLife deducted a $6,390.63 “surrender chargel[]” from the $151,000 that Lucy requgsted.
MLO0163 (1/31/07 Partial Surrender Transaction Data, ECF No. 72-1).

6 The BSC account into which the funds were depdsvas in the name of Lucy Isabel Rodriguez-
Martinez, which apparentig Lucy’s maiden nameSeeBSC0012; BSC0030; BSC Am. Compl. (ECF No. 12) 1 7.
The stamps on the back side of the September 2006 check indicate that it was deposited on Octob&ekt 2006
BSC0012. The markings on the February 2007 check do not indicate when it wasedegeeitSC0030, but
BSC’s amended complaint alleges that Lucy deposited it on February 13, 2007. BSC Am. Compl. § 9.
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back side of the checks bdtee apparent endorsement sigmesuof both Lucy and Miguel.
BSCO0012 (Kaufman Dec., Ex. F, ECF No. 56)@®530 (Kaufman Dec., Ex. H, ECF No. 56).
On July 19, 2007, nearly seven months after the last withdrawal, Miguel
complained to MetLife for the first time that the last three withdrawals from his account had
been made without his knowledge and that lysature had been forged on these withdrawal
slips. SeeService Issue Log, ML0201-02 (Kau&m Dec., Ex. J, ECF No. 5&ee alsdPetroff
Dep. at 166 (Kaufman Dec., Ex. J, ECF N6). In or around November 2007, Miguel
submitted an affidavit of fraud to MetLife astdeg that his endorsement signature on the
September 2006 check for $211,672.09 had been forged. BSC Am. Compl Atddrdingly,
in December 2007, the clearing bank requisitioned the funds back from BSC based on
“Ifiraudulent endorsement.Ortega Dep. at 3%ee alsBSC Am. Compl. T 18. However, by
the time the funds were recalled, Lucy had already emptied her BSC bank account. Ortega Dep.
at 40° In August 2009 — more than two years alfffisrinitial complain@about the unauthorized
withdrawals — Miguel completed a second affida¥ifraud asserting he had never endorsed the

February 2007 check for $144,609.37 and requethiamigMetLife issue a new check to hifh.

! This affidavit of fraud does not appear in the record. BSC's amended complaint suggests that

Miguel executed the affidavit on October 19, 2085BSC Am. Compl. 1 30, and thBSC received notice of it in
mid-November 2007d. 1 11-12.

8 The evidence is unclear as to which funds wegglisitioned from BSC and the current status of
those funds. The record evidence refigbat Miguel submitted to MetLife in 2009 an affidavit of fraud relating to
the February 2007 check for $144,609 $¥%Moreno Fraud Aff. (Dash Dec., Ex. E, ECF No. 61); there is no
similar affidavit of fraud in the record relating to the September 2006 check for $208,6&2though Moreno’s
counsel represented at oral argument that such an éffidavbeen submitted. Eberlina Ortega, a manager of BSC,
testified that according to her recollection, the checl$#11,627.69 [sic], which was deposited first, eventually
“bounced” because of “[flraudulent endorsement,” but the check for $144,609.37 did not bounce. Ortega Dep. at
37, 39 (Kaufman Dec., Ex. I, ECF No. 56). Miguel’'s counsel represented at oral argument that Wachovia Bank —
the clearing bank — recalled the full amount of both checks, but was able to obtain ord@8Iren BSC, which
remains in Wachovia’'s custody. MetLife’s counsel repnéed that none of the funds have been returned to
MetLife.

o BSC’s amended complaint alleges that the lw&lam Lucy’s BSC account as of March 15, 2007,
was $232.84, and that by December 2007, Lucy “had already withdrawn all funds from her saving$ witbount
BSC. BSC Am. Compl. 11 10, 13.

X The court is surmising the date of this affiidased on the facsimile transmittal information
printed at the top of the page and the faint outline of the notary public’s date stamp.
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Moreno Fraud Aff. (Dash Dec., Ex. E, ECF Md). Miguel testified ahis deposition that
although he received quarterhasgments on the Account and knew Lucy was a joint owner, he
“never checked” the statements because in'tdsee any reason to check” them. Miguel Dep.
at 187-88 (Kaufman Dec., Ex. K, ECF No. 56).

According to MetLife’s operating proderes, when it receives a withdrawal
request, it ensures the harawal form is signed by the owrnarthe contract, and by the joint
owner if applicable. Petroff Dep. at 78-7%{tman Dec., Ex. E, ECF No. 56). Checks are
made payable to both ownerghe account is jointly ownedd. at 79. For withdrawals over
$250,000, MetLife verifies the signature(s) fottanticity against ®ata Collection Form® Id.
But for withdrawals under $250,000, Méde checks the signature only to make sure that “it's
there and the name of the person who'’s on the accddetlife does not taketeps to verify the
signature’s authenticityld.

B. Procedural History

BSC initiated the instant action agdihscy and Miguel in March 2008, alleging
fraud and conspiracy to defrau8eeBSC Compl. (ECF No. 1xee als8SC Am. Compl. (ECF
No. 12). Miguel answered the complaint amgleaded other parsethrough a third-party
complaint in which he assertadter alia, a single claim against MetLife for negligencgee
Miguel's Third Am. Third-Party Compl. (ECRo. 54) (“TPC") 1 95-101. MetLife answered
Miguel’s third-party complaintSeeMetLife’s Answer to TR (ECF No. 58) (“MetLife
Answer”). On October 28, 2010, | granted the othed-party defendants’ motion to compel
arbitration and dismiss all tlifparty claims against thenseeMinute Entry dated Oct. 27,

2010. Upon consent of the parties, all renmgjrclaims were stayed at that timiel. On

1 In response to a court order, MetLife filedwthe court at ECF N0 a copy of the Data

Collection Form that MetLife maintainexh file for the Morenos’ Account.
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October 18, 2011, | lifted the stay of then-arbitrable claims in the cas8eeOrder dated Oct.
18, 2011. MetLife brought this motion for summargigment at the cotgsion of discovery.
SeeMetLife’s Mo. for Summ. Judg. (ECF No. 56Jhe court held oral argument on the motion
on March 2, 2012. In response to orders froendburt, MetLife has made two supplemental
submissions of relevant documentary evidence justedbefore oral argument and the other two
days after. (ECF Nos. 72, 73).
DISCUSSION

A. Standard of Review

Rule 56 of the Federal Rules of CiRitocedure provides that “[t]he court shall
grant summary judgment if the movant shows thate is no genuine dispguas to any material
fact and the movant is gthed to judgment as a matter of ldwkFed. R. Civ. P. 56(a). In making
this determination, | am requdéo assess the record in tlght most favorable to the non-
movant and to draw all reasdota inferences in his favoRamos v. Baldor Specialty Foods,
Inc., 687 F.3d 554, 558 (2d Cir. 2012).
B. Analysis

Miguel’s third-party complaint allegdkat MetLife was negligent in honoring
Lucy’s withdrawal slips, assting that MetLife ‘knew, had reason to know, or should have
known, in the exercise of reasonab#e, that signatures purportitgbe that of [Miguel] . . .
were forgeries.” TPC  100. According to MigudeetLife “had a duty tanquire about, inspect
and examine said request for withdrawals beigsaing monetary instruments to [Lucy]ld.
101. In its motion for summajudgment, MetLife first arguethat “the negligence claim

against [MetLife] must be dismissed,” becausedhly possible basis of Mafe’s liability lies

12 The court is grateful to MetLife and its counfeltheir responsiveness to the court’s requests and

candor in disclosing relevant documents.



in contract. Mem. of Law in Support of ¥Mefe's Mo. for Summ. Judg. (ECF No. 56-17)
(“MetLife Mem.”) at 7-9. Second, even assumagegligence claim is available to Miguel,
MetLife argues that Miguel has failedpat forth sufficient evidence to establisprana facie
case of negligence against MetLifiel. at 9-11. | address these arguments in turn.

1. Contract Claim

MetLife first argues that any obligatis of MetLife arose solely from its
contractual relationship with Miguel, and teare Miguel’s sole remedy lies in contract.
MetLife Mem. at 7-9. As MetLife explains, “a depositor may not sue his bank in negligence
based solely on their contractual relationshilgl’at 8. By analogy, Meife argues that it can
be liable to Miguel if and onlif it breached their contracSee idat 7-9;see alsdVetLife
Reply (ECF No. 64) at 9 (“Theis no duty of care here distinicom [MetLife]’s contractual
obligations.”).

| agree with MetLife that Miguel mayssert a contract cause of action against
MetLife. “Under New York law, a breach of contract claim requires proof of (1) an agreement,
(2) adequate performance by the plaintif), §Beach by the defendant, and (4) damages.
Summary judgment is appragte if the terms of the contract are unambiguousdsther &
Mandell, LLP v. Citibank, N.A632 F.3d 793, 799 (2d Cir. 2011) (internal citations omitted).

A rational jury could find that MetLife is liable to Miguel for breach of contract.
The agreement between MetLife and the Morengsessly provides that when annuities are
jointly-owned — as the Morenos’ Account waa]ll . . . rights of ownership [aside from
transfers between sub-accounts] must beotsent by joint action.” ML0021. Here, Miguel’s
testimony that he never signed the withdrawal reigugreates an issue of fact regarding whether

the withdrawals were in fact “jot[ly]” authorized, as required kihe contract. If the jury finds
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Miguel credible, then MetLife nyghave breached the contrégt paying out the withdrawals
despite the absence of “joint action.”

The contract also specifies tlwaish withdrawals may be made by “Written
Request,” which is defined by the contract asitten information . . . in a form and content
satisfactory to us and recery at Our Office.” ML0020, ML0O025. The contract provides no
other information regarding theit@ria that MetLife is to use iavaluating whether a withdrawal
request is “satisfactory” to it. Yet the mdaet that the withdrawal procedure was poorly
defined by the contract does mogan that MetLife is thus immmized from contractual liability
in its processing of withdrawalsSee Ambac Assurance UK Ltd. v. J.P. Morgan Inv. Mgmt,, Inc.
88 A.D.3d 1, 10 (N.Y. App. Div. 2011) (“Action aron-action in accordance with a provision
that limits rather than mandates certain actmss not immunize defendant from a breach of
contract claim . . . .”) (cited with approval Bayerische Landesbank, N.Y. Branch v. Aladdin
Capital Mgmt. LLC No. 11-4306-CV, 2012 WL 3156441, at *20 (2d Cir. Aug. 6, 2012)).

Miguel may employ the rules of contrdatv to supply this vague provision with
more meaningful content. Under New York laentracts must be “constd in accord with the
parties’ intent.” Greenfield v. Philles Records, In®8 N.Y.2d 562, 569 (2002). “[T]hat a
specific promise has not been expressly stated muteedways mean that it was not intended.”
Havel v. Kelsey-Hayes C@3 A.D.2d 380, 382 (N.Y. App. DiL981). Insurance contracts in
particular are to be interpreted based “on the reasonable expectatioaseérage insured upon
reading the policy and groying common speech.Mostow v. State Farm Ins. Cp88 N.Y.2d
321, 326-27 (1996) (internal quotation marks aitations omitted). “[A]Jmbiguities in an
insurance policy should be constdue favor of the insured and agat the insurer, the drafter of

the policy language.’ld. at 326.
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Moreover, “[ijmplicit in all contracts ia covenant of good faith and fair dealing
in the course of contract performanc®alton v. Educ. Testing Ser87 N.Y.2d 384, 389
(1995). The duties of good faith and fair degl‘encompass ‘any promises which a reasonable
person in the position of the promisee would Istified in understanding were included[.]””
511 West 232nd Owners Corp. v. Jennifer Realty @N.Y.2d 144, 153 (2002) (quotifpwe
v. Great Atl. & Pac. Tea Cp46 N.Y.2d 62, 69 (1978) (internal quotation marks omitted));
accord M/A-COM Sec. Corp. v. Galg8D4 F.2d 134, 136 (2d Cir. 1990) (“[C]Jourts employ the
good faith performance doctrine to effectuate the intentions of the parttesprotect their
reasonable expectations.” (quoting Steven J. BuBazgch of Contract and the Common Law
Duty To Perform in Good Fait®4 Harv. L. Rev. 369, 371 (1980))t&ation in original)); 23
Richard A. Lord, Williston on Contracts § 63:21H4d. 2012)) (“A contract includes not only
the promises set forth in express words, luaddition, all such implied provisions as are
indispensable to effectuate timention of the parties and as arise from the language of the
contract and the circumstances under which & made.”). In other words, all contracts
“embrace]] a pledge that ‘neither party shall do anything which will have the effect of destroying
or injuring the right of thether party to receive the fruits of the contract[.Palton, 87 N.Y.2d

at 389 (quotingirke La Shelle Co. v Armstrong G@63 N.Y. 79, 87 (1933)} “Where the

13 As Justice Cardozo wrote nearly 100 years &ghe law has outgrowits primitive stage of

formalism when the precise word was the sovereign talisman, and every slip was fatal. It takes a broader view to-
day. A promise may be lacking, and yet the wholdirvg may be instinct with an obligation, imperfectly
expressed. If that is so, there is a contraé/dod v. Lucy, Lady Duff-GordpA22 N.Y. 88, 90-91 (1917) (internal
guotation marks omitted). Thus, a court should interpcen&ract to include an implicit promise where, “[w]ithout
[the] implied promise, the transaction cannot have sushbesss efficacy as both parties must have intended that at
all events it should have.ld. at 91 (internal quotation marks omitted).

More recently, the Second Circuit has echtigs view in interpreting New York law:

In general, courts enforce the implied covenant where an implied promise was
“so interwoven in the whole writing” ad contract as to be necessary for
effectuation of the purposes of the gawst. Similarly, where a party’s acts
subsequent to performance on the contract so directly destroy the value of the
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contract contemplates the exercise of disane this pledge includes a promise not to act
arbitrarily or irrationally in exercising that discretion[.]tl. However, the duty of good faith
and fair dealing cannot impose an obligation “thettuld be inconsistent ith other terms of the
contractual relationship[.]”Id. (quotingMurphy v. Am. Home Prods. Coyp8 N.Y.2d 293,
304 (1983))see also Hard Rock Cafe Int’l, (USA), Inc. v. Hard Rock Hotel Holdings, 80&
F. Supp. 2d 552, 567 (S.D.N.Y. 2011) (applying Néwvk law) (“This covenant does not add
obligations beyond those set forthtire agreement; rather, it proteatparty to a contract from
improper conduct that subverts the contractfitsgnternal quotaton marks and alteration
omitted)).

Here, a reasonable annuitant in Migugldsition at the timef contracting may
well have been justified in understanding ttet contract implicitly bound MetLife to employ
reasonable procedures to safeguard against Whad discharging its contractual obligation to
accept only written withdrawal requests “in a foamd content satisfactory” to MetLife. After
all, reasonable parties entrusting sizeable imvests with large financial institutions reasonably
expect that the institution will safeguard taaosvestments from fraudulent and unauthorized
withdrawals.

At oral argument, counsel for Meté argued that Metife’s contractual
obligation extended only to ensuring thatkils and Miguel’'s names both appeared on the
withdrawal request. In respan$o the court’s various hypotheticals, counsel for MetLife
responded that even if Miguslsignature had been “obvioygbrged,” MetLife had no duty

under the contract to “look beyond the fact thatrthme happens to be there.” Trans. at 11.

contract for another party that the actsrha presumed to be contrary to the
intention of the parties, the implied covenant of good faith may be implicated.

Galesj 904 F.2d at 136 (internal citations omitted) (quotitayel 83 A.D.2d at 384; citinfRoli-Blue, Inc. v.
69/70th Street Asso¢d.19 A.D.2d 173 (N.Y. App. Div. 1986)).
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Indeed, counsel for MetLife went so far as tosh#hat even if the ithdrawal slip had been
faxed from a federal prison, with both Luc@ed Miguel’s signatures “clearly forged,” and
requested that payment be made to Bernie Madoff as payee and mailed to Madoff at his address
in federal prison, MetLife still would be under abligation under the contrato investigate the
request in any way before paying ouda®cted by the withdrawal requeSeeTrans. at 11-13.
| can find no basis in the contitsfor such a narrow construati of MetLife’s responsibilities.
To the contrary, | believe that a jury cowlonclude that a reasonable investor of $700,000
would reasonably believe that the contractaahs of “Written Request” and “joint action”
would obligate MetLi¢ to adopt verification proceduresensure that the actual owners of the
Account are in fact “joint[ly]"authorizing any actions taken, and that MetLife would not find a
written request “satisfactory” to it unless tleguest satisfied basic identity verification
safeguards. In other words, no reasonable investor would understand these terms — which, are,
after all, terms of limitation — to confen MetLife the freedom to hand over the entire
investment to the first fraudster to writeethames “Lucy Moreno” and “Miguel Moreno” on a
piece of paper and fax it to MetLife, no matter how obvious the fraud. A jury could reasonably
conclude that adopting MetLifeaxtreme construction of the coatt would have the effect “of
destroying or injuring [Miguel’s] right . . . to ceive the fruits of the contract,” in direct
contravention of the duty of good faith and fair dealiGge Dalton87 N.Y.2d at 389 (internal
guotation marks omitted).

Accordingly, because | agree thattiMiée may be liable to Miguel under their
contract, Miguel’'s complaint is hereby deemedaded include a claim for breach of contract
against MetLife. In civil cases, | may freelyrpet parties to amend pleadings to conform them

to the evidence presente8eeFed. R. Civ. P. 15(bkee alsd-ed. R. Civ. P. 54 (“Every . . . final
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judgment [other than a default judgment] shoulahgthe relief to whie each party is entitled,
even if the party has not demanded that religsipleadings.”). Allowing such an amendment
here aids in the presentation o ttmerits of Miguel’'s claim, permits Miguel to receive the relief
to which he may be entitled, and does nejymtice MetLife’s defense of the actio@f. Fed. R.
Civ. P. 15(b), 54. This amendment imposes no usfaprise on MetLife, as MetLlife itself has
argued since the inception of this case thatl s “liability — if any — will lie under the
contract.” MetLife Mem. at Bee alsolrans. at 10 (“[T]he breach abntract claim . . . is the
only claim that we think [Miguel] reathe ability to asert . . . .").

2. Tort Claim

Contrary to MetLife’s argument, howex the possibility that Miguel may
recover in contract does not require dismissdlistort claim. Miguel may plead claims for
negligence and breach of contract in the alternative, and both may be submitted to the jury. As
the Second Circuit has explainec tfin]egligent performance of@ntract may give rise to a
claim sounding in tort as well as one for breach of contraijak Hardware Mfg. Corp. v.
Indus. Plants Corp.569 F.2d 181, 185 (2d Cir. 1977) (ndgiProsser, The Law of Torts § 92
(4th ed. 1971); Restatement (Second) of Te§t823, 324A (1965)). “The two claims may be
submitted as alternatives to the jury, as a maftboth New York substantive law, and federal
procedural law.”ld. (internal citations omitted) (citingictorson v. Bock Laundry Machine Co.
37 N.Y.2d 395 (1975); Fed. R. Civ. P. 8(e)(2) (“Atganay set forth two or more statements of
a claim or defense alternately loypothetically, either in oneoant or defense or in separate
counts or defenses.Now codified in substance Bed. R. Civ. P. 8(d)(2)). Although the
negligent performance of a contract is not neaédgsdways actionable as a tort, “[a] person is

not necessarily insulated from liability in tort rely because he or she is engaged in performing
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a contractual obligation.Landon v. Kroll Lab. Specialists, In@1 A.D.3d 79, 83 (N.Y. App.

Div. 2011);see also Bayerische Landesbap®12 WL 3156441, at *14 (“Where an independent
tort duty is present, a plaintiff may maintain bt and contract claimasrising out of the same
allegedly wrongful conduct.”Niagara Mohawk Power Corp. &tone & Webster Eng’g Cotp.
725 F. Supp. 656, 661 (N.D.N.Y. 1989) (“[T]he existerof a contract does not necessarily bar a
tort claim. . . .”). Thus, MetLife is not inkted from liability on Mguel’s tort claim simply
because their relationship derived from a contract.

To establish @rima facieclaim of negligence under New York law, a plaintiff
must show (1) the defendant owed a duty of catbdglaintiff; (2) the defendant breached that
duty; and (3) the plaintiff suffered damage & a proximate result of that brea@ee Lombard
v. BoozAllen & Hamilton, In¢280 F.3d 209, 215 (2d Cir. 2002).

a Duty

MetLife argues as a matter of lavatht did not owe Miguel a duty of care
cognizable by tort law. Just as “a deposit@y not sue his bank in negligence based solely on
their contractual relationship,” Méfe argues, so Miguel cannassert a legally cognizable tort
claim against MetLife, which has no “special onfidential relationship” with “its depositors.”
MetLife Mem. at 8-9 (citingClark v. Metro. Life Ins. Co461 F. App’x 538, 539 (9th Cir. 2011),
aff'g Clark v. Metro. Life Ins. CoNo. 08-cv-00158, 2010 WL 3636194 (D. Nev. Sept. 10,
2010)).

The New York Court of Appeals has explained:

The existence and scope of an @gdlé tortfeasor’s duty is, in the

first instance, a legal question fetermination by the court. In

analyzing questions regarding theope of an individual actor’'s

duty, the courts look to whetherethelationship othe parties is

such as to give rise to a dudf/care, whether the plaintiff was
within the zone of foreseeable harm, and whether the accident was
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within the reasonably foreseeable risks. The nature of the inquiry

depends, of course, on the partiruiacts and circumstances in

which the duty question arises. elanalysis is also driven by

considerations of public policy. . [T]he common law of torts is,

at its foundation, a means of apganing risks andllocating the

burden of loss.
Di Ponzio v. Riordan89 N.Y.2d 578, 583 (1997) (interrgliotation marks and citations
omitted);see also Lauer v. City of New Yp#6 N.Y.2d 95, 108 (2000) (“Liability sounding in
negligence must first be premised upon a finaihg legal duty owed bthe defendant to the
plaintiff. The concept of legal duty merges lngscience and public poli to determine whether
the plaintiff's interests are etléd to legal protection againstdefendant’s conduct.” (internal
citation omitted)). As a general rule, “whenewae person is by circumstances placed in such a
position with regard to another that every onerdlinary sense . . . wadiat once recognize that
if he did not use ordinary caead skill in his own conduct wittegard to the circumstances he
would cause danger of injury to the person or pryparthe other, a dutgrises to use ordinary
care and skill to avoid such danget.auer, 95 N.Y.2d at 109 (quotingavas v. Victory Paper
Stock Cq.49 N.Y.2d 381, 386 (1980)).

“Under New York law, a breach of contragill not give riseto a tort claim
unless a legal duty independent of tbatcact itself hasden violated.”Bayerische Landesbank,
2012 WL 3156441, at *14. “Such a ‘legal duty msigting from circumstances extraneous to,
and not constituting elements of, the contract, although it may be connected with and dependent
on the contract.”ld. (quotingClark-Fitzpatrick v. Long Island R.R. C&0 N.Y.2d 382, 389
(1987));accord Rich v. N.Y. Cent. & Hudson Riv. R.R, 83.N.Y. 382, 390 (1882) (“[A] tort is
described in general as a wrong ipeiedent of contract. And yet,is conceded that a tort may

grow out of, or make part of, or be coinciderith, a contract . . . .{internal quotation marks

omitted)).
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“The very nature of a contractual ajdition, and the public interest in seeing it
performed with reasonable care, may give rise doity of reasonable careperformance of the
contract obligations, and the breach of that pestelent duty will give rise to a tort claim.”
Landon 91 A.D.3d at 83 (quotiniy.Y. Univ. v. Continental Ins. C&7 N.Y.2d 308, 316
(1995))* “Furthermore ‘[a] legal duty independent of contractual obligations may be imposed
by law as an incident to thgarties’ relationship[.]” Id. (quotingSommer v. Fed. Signal Corp.
79 N.Y.2d 540, 551 (1992) (firsiteration in original))see alsdouquet Brands Div. of J & D
Food Sales, Inc. v. Citibar(ew York State), N.A07 A.D.2d 936, 937 (N.Y. App. Div. 1983)
(“A tort action may accompany one for breacltoftract . . . where the contract creates a
relation out of which springs a gutindependent of the contraaligation, and that independent
duty is breached.”). “In this regard ‘[p]r&f&onals, common carriers and bailees, for example,
may be subject to tort liability for failure exercise reasonable care, irrespective of their
contractual duties[.]”Landon 91 A.D.3d at 83 (quotin§ommer79 N.Y.2d at 551 (first

alteration in original)}> “In these instances, it is policy, rtbe parties’ contract, that gives rise

14 New York courts frequently hold that “[a] person undertaking to perform work is chasitiethe

common law duty to exercise reasonable ea skill in the performance of the workTrans Caribbean Airways,
Inc. v. Lockheed Airaft Serv.-Int’l, Inc, 14 A.D.2d 749, 749 (N.Y. App. Div. 19615¢ee also Int’l Fid. Ins. Co. v.
Gaco Western229 A.D.2d 471, 474 (N.Y. App. Div. 1996) (“A person charged with performing work under a
contract must exercise reasonable skill and care in parfgrthe work and negligent performance of the work may
give rise to actions in tort and for breach of contract[R9zner v. Resolute Paper Products Cp83. A.D.2d 396,
398 (N.Y. App. Div. 1971) (“A contract may create a dungt otherwise existing, from which negligence may arise,
but the negligence arises not because of a breach in tmaatdnit because of a failute perform the contractual
duty with due care.”)Rosenbaum v. Branster Realty Cog¥6 A.D. 167, 168 (N.Y. App. Div. 1949) (“Where a
person contracts to do certain work he is chargedtivéiltommon law duty of exercising reasonable care and skill
in the performance of the work required to be done by the contract. It is the breach of the duty ygeseand

not of the contract obligation which constitutes the tort.” (citation omitt€));v. Mason89 A.D. 219, 221 (N.Y.
App. Div. 1903) (“Whoever by contract assumes a duty to another person is liable, in an actiorasa, tteeszich
other person, for damages arising from the negligent performance of such duty."g(§b&irton on Negligence §
435 (2d ed.))ef. Milau Assocs. v. N. Ave. Dev. Cor2 N.Y.2d 482, 486-87 (1977) (holding that “reasonable care
and competence owed generally by practitioners in the platitade oprofession defines the limits of an injured
party’s justifiable demands” in tort for negligent provision of servicess);generally9 N.Y. Jur. 2d Negligence §

25.
1 See alsdrich 87 N.Y. at 395 (providing examples of a “contract of affreightment, where, beyond
the contract obligation to transport and deliver safely, tisemeduty, born of the relation established to do the same

thing,” and “kindred cases gfincipal and agent, of lawyer and client,cofhsignor and factor,” where “the contract
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to a duty of due care.Id. (quotingSommer79 N.Y.2d at 552). Thus, “[w]here an independent
tort duty is present, a plaintiff may maintain bt and contract claimasrising out of the same
allegedly wrongful conduct.’Bayerische LandesbankR012 WL 3156441, at *14. “Conversely,
where a party is merely seeking to enforce its bargain, a tort claim will not I[Y” Univ, 87
N.Y.2d at 316.

It appears to be an opgnestion whether New York law recognizes a negligence
claim by a variable annuity—holdagainst the insurance compangitissued the annuity for the
negligent processing of forged withdrawal resfge New York law generally holds that the
relationship between an insurance compamy its policyholder is contractual onl§ee, e.g.
Murphy v. Kuhn90 N.Y.2d 266, 270-71 (199 Batas v. Prudential Ins. Co. of Aml281 A.D.2d
260, 264 (N.Y. App. Div. 2001) (“No special relationship of trust or contidearises out of an
insurance contract between theured and the insurer; the relationship is legal rather than
equitable[.]”);Freeman v. MBL Life Assur. Cor®0 F. Supp. 2d 259, 266 (S.D.N.Y. 1999)
(“Under New York law the relationship betwean insurance company and a policyholder is a
contractual relationship, not a fiduciary oneRpchester Radiology Associates, P.C. v. Aetha

Life Ins. Co, 616 F. Supp. 985, 988 (W.D.N.Y. 1985).

establishes a legal relation of trust and confidence; saiplosit a breach of the contralsere is not merely a broken
promise, but . . . there is [als0] ttumetrayed and confidence abused”).
The Second Department elaborated:

Historically, “[o]ne of the earliesippearances of what we now know as
negligence was in the liability of those who professed to be competent in certain
‘public’ callings.” “A carrier, an innkeper, a blacksmith, or a surgeon, was
regarded as holding oneself out to the public as one in whom confidence might
be reposed, and hence as assuming an obligation to give proper service, for the
breach of which, by any negligent conduct, he might be liable.”

Landon 91 A.D.3d at 83-84 (quoting Prosser and Keeton on Torts § 28, at 161 (5th ed. 1984)) (internal citation
omitted).
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However, because variable annuitiesrame like investment vehicles than
traditional insurancé& considerable precedent exists for holding insurance companies to
different standards when issuing variable amesirather than otliensurance productsSee,

e.g, VALIC, 359 U.S. at 70-73 (holding that vard@annuities do not qualify as “insurance”
under federal law, and thus are not exempt from compliance with the Securities Act of 1933 and
the Investment Company Act of 1940, because variable annuities “guarantee nothing to the
annuitant except an interest in a portfoliccommon stocks or othegeities,” and thus “the
issuer of a variable annuity . . . asssme true risk in the insurance senségnder, 251 F.3d at
105 (noting that “[v]ariable anntigs are typically characterized ‘hybrid products,’ possessing
characteristics of both insurangeoducts and investment secustieand that the most notable
way that variable annuities reselminvestment securities is thdhe variable annuitant bears
the investment risk of the undigng securities”); N.Y. InsLaw § 4240 (requiring that variable
annuities be issued through “separate accoumtdike other insurance products). Indeed, New
York imposes on insurance companies a statutoty of care in theihandling of variable
annuities.SeeN.Y. Ins. Law 8 4240 (“The insurer shalvest and reinvest for such separate
account in good faith and with that degree oedhat an ordinarily prudent person in a like
position would use under similar circumstances.”).

Moreover, there is precedent for recognizing negligence claims in analogous
contexts. It is not uncommonrfmvestment companies to be liable to their investor-customers
in tort. See, e.gBayerische LandesbanR012 WL 3156441, at *15 (holding that investment

manager may be liable to invesiortort for gross negligenceMuller-Paisner v. TIAA289 F.

16 Indeed, counsel for MetLife represented at oral argument that this annuity was never intended to

be used for its ostensible insurance function — the malfipgriodic payments to the annuitant for the duration of

his lifetime. Instead, the principal would be invested in securities like mutual funds, and then, after the investment
had grown in value during the accumulation phase, MignélLucy would simplyvithdraw the funds. SeeTrans.

at 7-8.
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App’x 461, 466 (2d Cir. 2008) (reveng district court on grounthat company offering fixed
annuity undertook a relationship tofist and confidence sufficient ptausibly allege a fiduciary
relationship and thus plaintiff had statetbe claim for negligent misrepresentatio@yund v.
Delaware Charter Guarantee & Trust C@88 F. Supp. 2d 226, 247 (S.D.N.Y. 2011) (denying
motion to dismiss negligence claim under New York law against trustee of retirement accounts
where retirement accounts were investefilimd which proved to be a Ponzi scheme),
reconsideration granted in part artenied in part on unrelated ground2011 WL 3837146
(S.D.N.Y. Aug. 30, 2011)A.B. Realty Corp. v. Metro. Life Ins. C@64 F. Supp. 2d 296, 304
(D. Conn. 2001) (holding MetLife liable in tdidr negligent disbursements from annuity
contract) aff'd in part, vacated in paj45 F. App’x 34 (2d Cir. 2002). Although the duty in
such circumstances is generdilyrn of a fiduciary relationshiggee, e.g.Murphy, 90 N.Y.2d at
270-72 (noting that fiduciary duti@say arise in the insurance cext if the requisite trust and
confidence is establishedimmell v. SchaefeB9 N.Y.2d 257, 263 (1996) (holding that
defendants who “possess uniquespecialized expertise, othw are in a special position of
confidence and trust with the imgd party” may be liable for géigent misrepresentations in
investment contextBatas 281 A.D.2d at 264 (recognizing thaddiciary duties may arise in the
insurance context where circumstances are apptef a fiduciary obligtion is not the only
obligation that can run betweeartracting parties. Miguel neeubt prove that MetLife owed
him a fiduciary duty to prevail on his negligerioet, which requires only a duty of reasonable
care. Miguel does not allegeathMetLife breached a fiduciary duty, for example by pursuing a
wrongheaded investment strategy, self-dealimgtherwise squandeg his investment by
abandoning a fiduciary role. Rath Miguel’s claim is a simpleegligence claim — that MetL.ife

paid out on a forged withdrawal requestircumstances in which no prudent financial
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institution would do so. MetLife need not haagsumed a fiduciary duty to Miguel to be liable
for having breached this lesser duty.

The closest analogy for Miguel’s claim isatlof a depositor against his bank for
the negligent proceing of unauthorizedithdrawal requestS. Both common law and statutory
law in New York hold banks liable for negligently paying out on forged withdrawal sBps,
e.g, Novak v. Greater N.Y. Sav. Ba®® N.Y.2d 136, 141-42 (1972) (holding that bank must
“exercise[] due care and diligence in ascertainingdaatity of the person to whom it has given

the money” in a withdrawal transaction becaas®nk is “charged with the responsibility of

m MetLife itself has fervently advocated all along thdtaw on principles of banking law to analyze

Miguel's claim. SeeMetLife Reply at 7 (“The reality is thataistomer’s withdrawals from an annuity bear a
significant resemblance to a traditional bank account trangaatid they are often treatsichilarly by the courts.”);
Trans. at 13 (“THE COURT: . . . What kind of transaetwas this, is this a banking transaction? MS. KAUFMAN:
| think it would be considered a banking transaction.”).c@frse, MetLife wishes banking law to apply only for the
limited proposition that “a contract cause of action is gdiydafree legal theory of recovery available to a depositor
against his bank.'SeeMet Life Mem. at 7 (quotind@evdorachvili v. Chase Manhattan Baik3 F. Supp. 2d 632,
640 (E.D.N.Y. 2000)). MetLife does not wish me to apply banking law’s specific ruliebiity .

But the limitation on relief in banking transactidnscontract is intrinsically intertwined with the
highly-developed rules of liability that New York imposes on such transactions asaahédtv. Although these
rules of liability have historically been treated as pathefdepositor-bank “contract,” and thus claims asserting
them are referred to as contract claiths, rules are in fact supplied by law, not by contract in the traditional sense.
They do not derive from, nor can they be altered by, théepawritten agreement, andet have nothing to do with
the intentions of the parties at the time of contractibge, e.g.N.Y. U.C.C. Law § 4-103(1) (“[N]o agreement can
disclaim a bank’s responsibility for its own lack of goodHfait failure to exercise ordinary care . . .."”). Thus,
given this framework of liability rules that apply to banking transactions as a matter oblatg, ltave been
reluctant to add a threat of tort liability to those same transactiees Stella Flour & Feed Corp. v. Nat'l City Bank
of New York285 A.D. 182, 183-84 (N.Y. Apfiv. 1954) (holding that, given the “old and well-settled rule of high
contractual responsibility” that “has been imposed on §&mkaying money chargeable against their depositors’
accounts,” courts should not impose iiddal responsibility in tort, as thatvould push a banker’s responsibility to
a point far beyond the area in which the banking and commercial community have been led to believe that
responsibility ended”; thus, “[t]he theory of tort liability ynbe discovered to overrun into breaches of contract in a
very limited area; but the payment chatdge a depositor's account by a bankforged or altered drafts certainly
does not come within that area”).

No party has argued, nor can they, that the specific statutory rules governing banking transactions
control the disposition of this casBee, e.g.N.Y. Banking Law § 676 (dealingith unauthorized withdrawals
“from any savings account or time deposit accomaintained in any banking organization” (emphasis addeel);
also Tevdorachvilil03 F. Supp. 2d at 640 (“[O]ts face § 676 has no bearing whatever . . . in cases involving
checking accounts . . . ."3pe alsd\.Y. U.C.C. Law § 1-201(4) (defining “bank” as “any person engaged in the
business of banking”x;f. Woods v. MONY Legacy Life Ins. (&1 N.Y.2d 280, 284 (1994) (treating a life
insurance company as a “bank” for purposes of U.@Here the company maintainéat the plaintiff a money
market account that resembled an ordinary checkinguatcand even issued the customer a checkbook for the
purpose of making withdrawals frotime account) (citing N.Y. U.C.C. § 1-2Q1)). This case does not involve a
forged or altered draft charged to a customer’s che@dngunt, nor does it invohan unauthorized withdrawal
from a savings account. Tkdore, the precedents disclaiming the avmliky of torts in those contexts are not
controlling. Yet the long-standing public policies underlying the liability rules of banking transactions may
nonetheless help illuminate the public policy considerations relevant to this case.
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safeguarding the interests of its depositof§ah v. Bowery Sav. Bank25 N.Y. 284, 288
(1919) (“The rule is well eskdished that the bank cannot rely in making payment solely upon
the possession and presentation of the bank bookhut must exerse ordinary care and
diligence to ascertain that the persenaiving the money is entitled to it.'(gearns v. Bowery
Sav. Bank135 N.Y. 557, 562 (1892) (“It iwell settled . . . that payment made to a person who
is not in fact entitled to draw the deposiiipugh he may have possessof the book and present
it at the time of payment, will natischarge the bank, unless it eoieed at least ordinary care
and diligence in paying theoney to the wrong person.’Appleby v. Erie County Sav. Bart2
N.Y. 12, 17 (1875) (holding that, in spite afrcdractual provision purportg to absolve the bank
of liability for honoring a fraud@nt withdrawal slip, “the cordct between the parties” does
“not dispense with the [duty to] exercise ordinary care on the part of the officers of the
bank”); Renzi v. Aleszczyk4 A.D.2d 648, 649 (N.Y. App. Div. 1974) (“[T]he bank has a duty
to exercise care and diligence to determinedfghrty requesting the withdrawal had a right to
receive the requested funds Sjjverman v. Wachovia Bank, N.Alo. 09-CV-1371 (SJF)

(AKT), 2010 WL 5090990, at *3, *7, *9 (E.D.N.YDec. 3, 2010) (denying reconsideration of
order holding that “a bank plainhas a duty not to advance proceéwm a customer’s loan to a
person who is not authorized to receive thosels,” and that the plaintiffs had stated a
“plausible claim for negligence against Wachovia” based on their allegations that Wachovia
advanced funds without contactitige plaintiffs to verify the validity of a putative power of
attorney);see generall® N.Y. Jur. 2d Banks § 334 (“Where payment is made to a person
wrongfully in possession of the passbook, the batiklide if, under all tb circumstances of the
case, it was negligent in making the paymeitihout further inquiry oprecaution.”); 10 Am.

Jur. 2d Banks & Financihstitutions § 831 (samé§.

18 Cf.N.Y. U.C.C. Law § 4-406 (providing that customer is not precluded from asserting a claim
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It is true that in such cases, the demw&tclaim is not one for tort; rather, the
depositor asserts a claim foonpayment of debt upon demand, and the bank’s non-negligence in
processing the prior withdrawal arid®g way of affirmative defenseSee Novak30 N.Y.2d at
141-42 (“The parties stand in a debtor-credittatrenship. Where the bank defends [against a
claim of nonpayment of deposit updemand] upon the ground thag¢ tthebt has been paid to a
person presenting a passbook, it bears the bwflproving that defense . . . .Nijoah 225 N.Y.
at 288-89 (“The action was for money which the defendant owed to the plaintiff. The debt was
admitted. The defense was payment to a tandy under such circumstances of care and
diligence as to relieve the bank from liability.Relley v. Buffalo Sav. Bank80 N.Y. 171, 179
(1904) (holding that a bank mayrtgect itself against a . demand for payment by the . . .
depositor” by showing that it exercised “care and diligence in making payment to the person
presenting the passbook” (quotinhon v. S. Brooklyn Sav. Inst75 N.Y. 69, 72 (1903)));

Holland v. Greater N.Y. Sav. Bari#2 A.D.2d 654, 655 (N.Y. App. Div. 1995) (“Both at

against his bank for wrongfully paying an item based on an unauthorized signature, even if the cudner fai
detect the error promptly, “if the customer establishes lack of ordinary care on the parbaifk in paying the
item(s)”); cf. also Greenberg, Trager & Hest, LLP v. HSBC Bank USA7 N.Y.3d 565, 577-78 (2011) (implying
that UCC § 4-406 imposes on bank a duty to exercise ordinary care in implementing proceduresdouteézfeit
checks)Stella Flour 285 A.D. at 184 (“[W]here there have been &igs or alterations idrafts or checks it has
been a long and consistent judicial policy in New York to require the bank to assume the loss.”).

Indeed, it is clear that if the Account wersaaings account, MetLife would be liable under New
York statute for the withdrawal made on a forged sigreatregardless of any due care exercised by MetSé=
N.Y. Banking Law § 676 (“Any withdrawal of money®fn any savings account . . . maintained in any banking
organization . . . which is made by means of an unauthorized signature is wholly inoperative pserspthe/hose
name is signed unless such person has authorized or ratified such withdrawal or ig@feafndienying such
withdrawal because he has received a portion of the funds withdrawn . . . . No sliob beggnization . . . shall
interpose the defense, in an action for recovery by a depositor of money paid upon borizeausignature, that it
has exercised due care and diligence in ascertainingahttydof the person to whom it has paid such money.”);
see also Am. Lodge Ass'n, Inc. v. E. N.Y. Sav.,B&kA.D.2d 281, 285 (N.Y. App. Div. 1984) (“Section 676 of
the Banking Law provides . . . in simple and direct language, that when a bank jpaysiedrom a savings or time
deposit account based on an unauthorsigdature, it is the bank, rather than the depositor, that must bear the
burden of any loss resulting therefrom besgathe withdrawal is wholly inoperagivas to the depositor. It is no
defense that the bank exercised due care and diligenceeitaasing the identity of the person to whom it has paid
the money.”). Nor would it matter that MetLife issubé check in both Lucy’s and Miguel's namé&eeAm.
Lodge 100 A.D.2d at 285-86 (“[T]he memacement of the depositor's name on the check representing the funds
withdrawn is of no significate to the depositor if in faet forger received the check and was able to obtain the
funds represented by the check by wag skcond forged indorsement. . . .eTlegislature has determined that it is
the bank that bears the burden of loss where payim made on a forged signature . . . .").
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common law and under UCC 4-103, when a barskies] for negligent release of a depositor’'s
money, it must show by a preponderance efdhidence that, under the circumstances, it
exercised due care and diligence . . 1°).

Nonetheless, | find the publpwlicy interest in “safeguding the intersts of . . .
depositors” against the neghigt release aheir fundsNovak 30 N.Y.2d at 142, carries similar
force in the present context, and supportdrtiposition on MetLife of a duty — independent of
its contractual obligations — to process withdlal requests from its customers’ accounts in a
non-negligent fashionSee N.Y. Uniy87 N.Y.2d at 316 (“The veryature of a contractual
obligation, and the public interastseeing it performed with reasdola care, may give rise to a
duty of reasonable care in performance ofdbwtract obligations, and the breach of that
independent duty will give rise to a tort claim[.]”). Such a duty is independent of and
“extraneous to” its contractuabligations, although it springsoim the parties’ contraciSee
Bayerische LandesbanR012 WL 3156441, at *14. “Ratheratt arising out of the will or
intention of the part®” the duty is “predicated largebn considerations of sound social
policy.” Victorson 37 N.Y.2d at 401 (internal quotatiomarks omitted). After all, MetLife
holds itself out as a secure financial institutiang ¢he public has an interest in seeing contracts
governing large monetary investments performed véttsonable care. Thus, | conclude that the
parties’ contract spawned ardependent duty that requirdtetLife to safeguard such
investments from fraudulent depletion by geesing withdrawal requests in a non-negligent

manner.Cf. Appleby62 N.Y. at 17 (“It is necessary aptbper that rulesral regulations should

19 See alsd0 Am. Jur. 2d Banks and Financial Institutions § 757 (“The relationship between a bank

and its depositors is a purely contractual one, so that depositors cannot sue a bank in negligéfaeitsratbeged
failure to carry out instructions. Rather, the depositor may bring a contract action on the theory that the bank
receives the deposit on the agreement to repay it on demand or oide8."J58 (“While payment of a deposit is a
defense to an action to recover the deposit, the bank has the burden of sustaining its pheantfiyagroof that

the money has been paid out on a valid check or other order drawn by the depositor.”).
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be prescribed for the payment of money depositesdvings banks . . .. They constitute, if
properly communicated and assented to by tipesitor, the contract between the partiBsit
these rules do not dispense with the exercisgdhary care on the paxf the officers of the
bank” (emphasis added)). At the very leadint that the question islose enough that | will
assume for present purposes that such a digiseand proceed to examine whether Miguel has
presented sufficient factual evidanin support of his claim thMetLife breached that duty to
warrant consideration by a jufy.
b. Breach of the Duty

Conduct is considered negligent when &lf$ beneath the stdard of care which
would be exercised by a reasonghitydent person in similar cumstances at the time of the
conduct at issue.Harper v. United State949 F. Supp. 130, 132 (E.D.N.Y. 1996) (citing
Holland v. United State®18 F. Supp. 87, 89 (S.D.N.Y. 1996&¢e alsd.andon 91 A.D.3d at
84 (“[A]n act may be negligent if it is dondathwout the competence which a reasonable man in
the position of the actor would recognizenasessary to prevent it from creating an
unreasonable risk of harm to another[.]” (qugtRestatement (Second) of Torts § 299 (1965))).
Because “reasonable care” dictadiéerent actions in different circumstances, the scope of a
potential tortfeasor’s duty ia particular case depends on statiors as the nature of the
tortfeasor’s activity and the likédood and gravity of any harm to the plaintiff that could result.
See Bethel v. N.Y.C. Transit Au®2 N.Y.2d 348, 356 (1998) (hoidj that “the . . . reasonable

person standard is sufficiently flexible by itself@@rmit courts and juries fully to take into

0 | am cognizant that the question of whether such a duty exists — a precondition to Miguel’s ability

to prevail on a negligence claim — is a question of lawtfercourt to decide: “The existence and scope of an alleged
tortfeasor’s duty is, in the first instancdegal question for determination by the courf Ponzig 89 N.Y.2d at

583;see also Laue©5 N.Y.2d at 108 (“Liability sounding in negligganmust first be premised upon a finding of a
legal duty owed by the defendant to the plaintiff.”). teheonclude that such a duty likely exists under New York

law, and that it is a close enough question that | ought to permit the claim to be heard by a jury so long as the
evidence could rationally permit a verdict in Miguel's favor. MetLife is free to revisit this antecedent legal question
if and when the jury’s verdicts render it necessary.
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account the ultrahazardous natofe tortfeasor’s activity,” ad “application of the reasonable
person standard will result insiding scale of due care factually commensurate to the danger
involved under the circumstances of the particehse” (internal quotation marks omitted)].
Cousins & Sons, Inc. v. Hartfoskeam Boiler Inspection & Ins. C&41 F.3d 149, 155 (2d Cir.
2003) (“The greater the risk, the higher the standard of reasonal§ ¢applying New York
law); see also Kelleyl80 N.Y. at 178 (“Upon reflection ltecomes obvious . . . that the only
practicable general rule to whichveags banks can be safely heldsinch dealings is the rule of
ordinary care, leaving it to bgglied in the light othe special circumstances that characterize
each separate case.”).

“[T]he degree of care that a reasblygprudent person would use under the
circumstances may be established through egeglehthe general customs and practices of
others who are in the same business oetesdthat of the alleged tortfeasot.dndon 91
A.D.3d at 84 (citinginter alia, Trimarco v. Klein 56 N.Y.2d 98, 105 (1982)3ee also AG
Capital Funding Partners, L.P. Gtate Street Bank & Trust C&. N.Y.3d 582, 594 (2005)
(“[E]vidence of industry practice and standardadsnissible to establish a duty of care[.]”
(internal quotation omitted§). However, it need not be: tibugh “[c]ourts will not lightly

presume an entire industry negligenh’re City of New Yorks22 F.3d 279, 285 (2d Cir. 2008),

= Neither Miguel nor MetLife has put forth any eviderof the relevant industry standard of care.

The only evidence even tangentially related to this peast an affidavit that Miguedubmitted from a forensic
document examiner, John Paul OsboBeeOshorn Aff. (ECF No. 61, Ex. A). Osborn opined that in his
professional opinion, the “acceptance of sighed faxed documents of vital sigrgfi@ad in lieu of an original, by
banks, insurance companies and corporate entities, ctestiu unconscionable business practice that exposes
customers and companies alike to coasable risk of fraud ahdeception. | believe such practices should be
forbidden by law.” Osborn Aff. 5. But Osborn’s opinion about how the indsistyldconduct itself is a mere
recommendation from someone outside the industry, whiek dot establish the stamdaf care that actually
prevails in the industrySeeDiaz v. N.Y. Downtown Hos®287 A.D.2d 357, 359 (N.Y. App. Div. 2001) (“Although
noncompliance with such a customary practice or indssarydard may be evidence of negligence, the failure to
abide by guidelines or recommendatidimst are not generally-accepted standards industry will not suffice to
raise an issue of fact as to a defendant’s negligeno¢etifal citations omitted)). Counsel for Miguel represented
to the court at oral argument that “as far as we daattthis point, there are no standards in the industry for
handling these withdrawalgeests.” Trans. at 17.
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there are times when “a whatalling may have unduly lagged the adoption of” prudent
procedures.The T.J. Hooper60 F.2d 737, 740 (2d Cir. 1932). As Learned Hand famously
explained, “[t]here are precautions so imperative that even their universal disregard will not
excuse their omission.Id. In such cases, the jury must determine for itself “the competence
which a reasonable man in the position of theraebuld recognize as necessary to prevent it
from creating an unreasonable risk of harm to anothekfafidon 91 A.D.3d at 84 (quoting
Restatement (Second) of Torts § 299 (1965)).

In support of his claim that MetLife axt negligently, Miguel points out that
“MetLife took no precautions at all” “to vdy that withdrawal requests it received were
genuine.” Mem. of Law in Support of MiguBl Moreno’s Opp. to MetLife’s Mo. for Summ.
Judg. (ECF No. 61-7) (“Miguel Mem.”) at 16Any withdrawal document faxed to them
resulted in a disbursement of funds from the @gnuNeither the signatureor the identity of
the requestor was checked despite the fact that signatures were maintained in electronic format.”
Id. “Thus,” Miguel argues, “it is clear that Mefe breached its duty of care to [Miguel] by
failing to take minimal steps to verify the aeity of the withdrawal requests it receivedd’;
see also idat 18 (“As Mr. Osborn pointsut, signatures on faxed documents are easily forged or
manipulated by electronic means. . .. [A]nyovith a computer could ‘cut and paste’
[Miguel]’s signature from one document onto atMfe withdrawal form. . . . Thus, MetLife’s
procedures for disbursing variable annuity [gigjvided no protection to itsustomers at all.”).

| find that the evidence is sufficientrfa reasonable factfindé conclude that
MetLife’s processing of Lucy’s ithdrawal requests fell belowraasonable standard of care that
MetLife owed to Miguel, and that this breach proximately caused Miguel to lose the value of his

annuity. Although MetLife had exemplars of Midigesignature on file, MetLife admittedly did
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not even attempt to compare the signatorethe withdrawal requs forms with these

exemplars. This cavalier predure clearly falls below thedostry standard of care in the
related field of bankingSee, e.gNovak 30 N.Y.2d at 142 (holding that absent other suspicious
factors, a bank may generally discharge ity @fi reasonable care “if its employees have
compared the signature on the withdrawal wlith the one in their records and found that the
difference, if any, was not marked or appareriKgtley, 180 N.Y. at 181 (“lis possible that

there may be special cases in which it maybeonecessary for bank officers to make a physical
comparison between one signature on fiih\a bank and another upon a draft or check
presented to it for payment, but if so, theresthrexist some unusual and pertinent excuse . . .
tending to show that the failure to make saatomparison is not at variance with the
requirements of ordinary care.Appleby 62 N.Y. at 18 (“[l]f the two signatures were so
dissimilar as when compared the discrepancylevbe easily and readily discovered by a person
competent for the position, theretfailure to discover it would bevidence of negligence . . .

."); Travelers Indem. Co. v. Scal@do. 85 CIV. 0400 (WK), 1987 WL 27737, at *3 (S.D.N.Y.
Dec. 4, 1987) (“A bank is responsible to congparcheck’s signature with the customer’s
signature card.”). Although the banking standardas€ is not directly applable to this case, it

is nonetheless probative of thindard of care generally exped of financial institutions
entrusted with processing withdralwequests from customers’ moneyf. Commisso v. Nat'l
City Bank of New York1l N.Y.S.2d 187, 191 (Sup. Ct. 1939) (ddesng whether “the rule as

to the responsibility of savings banks for payts made upon forged drafts applies in the case
of an account in a commercial bank,” and holdimgt commercial bank “was obligated to use

not alone due care and diligence but active vigiain paying out the plaintiff’s moneys, in
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order that he might bgrotected from fraud, larceny and forgengif'd, 259 A.D. 891 (N.Y.
App. Div. 1940) Jv. denied 259 A.D. 1028, 1029 (N.Y. App. Div. 1940).

Moreover, MetLife failed to impose othsimple procedural safeguards against
fraudulent withdrawals. For example, MetLifeighdrawal request formraxpressly invites the
requestor to specify a payee or mailing adddg$srentfrom the account owner and address on
file.?? Thus, MetLife readily issues checks dramn its customers’ accounts to payees other
than the record owner, mailed to addressksrdhan the record address, in amounts for
hundreds of thousands of dollars, without esesimple comparison of the signature on the
withdrawal request tthe signature on fil& A reasonable juror could molude that this practice
is so lax, and the risk and gravity of harmnfr fraudulent withdrawals so obvious and great,
that a reasonably prudent financial institution iBgatted to do more to safeguard its customers’

investments from fraudulent depletith.

= The withdrawal form expressly invites theguestor to specify an “[a]lternate [p]ayee or

[alddress” on the form if th&vithdrawals are to be paid to other than @wand/or mailed to an address other than
address of record.” MLO0O73Nhen the court inquired atal argument about this opti@f specifying an alternate
address, MetLife’'s counsel responded “I don’t think that there is [such an option], Your Honor. ... What I think
the procedure is, is that the request for the withdrawed'sived, the check is written to the owners of the account
and then it is sent to the address of rdeono matter what may be in a cover letter or may be on any form.” Trans.
at 28. When the court asked whether counsel’s beliefswpported by the recordestesponded that she would

find the record citation later and follow up with a letter to the court, stating “we’ll find that for you, but I think that
the testimony will show that, notwithstanding whateves waitten on this withdrawal request form, that it was
mailed to the address of recor@ihat’s one of the safeguarddd. at 29.

After oral argument, the coustdered MetLife to produce documents evidencing the address to
which each check was sent, and the address of record Arndbent at the time of each check. It is evident from
MetLife’s supplemental submission that the Septemb@6é 2beck was sent to Lucy’s address in Flushing, New
York, in accordance with the withdrawaquest, while the addesf record on the Account at that time was in
Santo Domingo in the Dominican Republi8eeML0074-75 (9/15/06 Withdrawal Req., Kaufman Dec., Ex. D, ECF
No. 56); ML0104 (9/15/06 Partial Surrender Transaction Data, ECF No. 73-6); ML0141 f@/@tiarterly Stmt.
6/30/06-9/30/06, ECF No. 73-7). Thus, not only do Mekitandard procedures clearly authorize checks to be
sent to unknown addresses; that's exactly what MetLife did in this case.

Even counsel for MetLife acknowledged thatrpiting checks to be mailed to addresses other
than the record address was an inigtafor fraud; however, confused about the record, she inadvertently argued it
in the reverse, saying that “[tlhe safeguard [here] is tha} ftheck is sent to the address of record. It wouldn't be
sent to the federal penitentiary . . . .” Trans. at 27.

The only other proceduraldfeguard” against fraud that Méfik identified was its practice of
making the check payable to both owners on the acc@edTrans. at 28 (“Just oraher safeguard. The check
then is made payable to the two owners of the accousgé)alsdMetLife Mem. at 10 (“[MetLife] would only
make payment jointly — e.g., a check drawn pursuant to a withdrawal request would list as payeecbnttatie
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Furthermore, even if MetLife’s prodares governing withdrawals did not violate
a duty of care in the absence af/garticular indicia of suspiciohgre there were red flags that
should have triggered in MetLi#& more robust effort to guardaigst fraudulent or unauthorized
withdrawals. As discussed above, MetLifegwed a letter from Lucy in November 2005 —
beforethe disputed withdrawals —structing MetLife that she {@ljn’t want any withdrawal
from the account,” unless she agplig¢hat $150,000 would go to hercount and the rest could go
to an account of Miguel'sSeeML0081. The letter provided a new address for Lucy, in
Flushing, New York, and instructed MetLife ttsdte wanted to begin receiving copies of the
Account’s statements “every month in my house in [F]lushind.” She concluded by warning
MetLife that if it took any actins on the Account without herior permission, MetLife would
be responsibleld.

This letter conveyed a host of information to MetLife. It made clear that Lucy
was somewhat uneducated and yssticated; the lettas littered with typos, misspellings, and
unclear phrasing. Further, thedter revealed that Lucynd Miguel had separated. Lucy
expressly provided a new address to MetLife ¢t referred to as “my address,” and which was
different from the address that MetLife hadfiba for the Account at that time. Notably,

MetLife did not change the addeof record on the Account insponse to this letter, indicating
that it did not simply view the letter as a joattange of address requestbehalf of Lucy and
Miguel together. In addition tthis physical separation, thetter also regaled a personal

separation between Lucy and Miguel, by maktreyident that theyvere no longer acting

owner and the joint owner.”). But this is surely an aisesafeguard against fraudatenithdrawals; at most it

simply necessitates a secdndgery — a forged endorsement to deposit the ch€fkAm. Lodge100 A.D.2d at

285-86 (“[T]he mere placement of the depositor's name on the check representing the futhdswrits of no
significance to the depositoriif fact a forger received the check and ahle to obtain the funds represented by the
check by way of a second forged indorsam . . . The Legislature has determined that it is the bank that bears the
burden of loss where payment is mathea forged signature . .. .").
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cooperatively as joint owners of the Account. Letgarly instructed that she wanted to receive
her own copies of the monthly statementsid Amost importantly, Ley specifically cautioned
MetLife against making withdrawals from the&@ount, and forbade it from making any that
were payable to a single payee at a single address: She stated veryh@deao withdrawals
whatsoever should be made from the Accoun¢ssithe money was divided, with a portion of
the money going to hend a portion to Miguel.

Even if a jury concluded that MetLifeWwithdrawal procedures were adequate in
the abstract, it could neverthséefind that MetLife should have recognized these pieces of
information as red flags necesdging more vigilant proceduresirrounding its processing of
withdrawals from the Morenos’ Accountndeed, the éer gave MetLifespecific instructionso
scrutinize any requests for withdrawals from Aleeount with special carand not to honor any
withdrawal requests without maig separate payments to Lucy and Miguel respectively.

Again, the banking context providesigeful analogy. The New York Court of
Appeals has held that if there is nothing about a withdréramsaction that would arouse
suspicion, then “in the usual case the [savihgslk will be exonerated if its employees have
compared the signature on the withdrawal wiiflh the one in their records and found that the
difference, if any, was not marked or apparemMdvak 30 N.Y.2d at 142. However, “[a]
manifestly different situation is presenteghfere the withdrawal transaction was accompanied
by other suspicious factors, such as that ftagssbook was presented soon after the bank opened
on a Monday morning and thatcash withdrawal of $12,000 cafta balance of $12,700 was
demanded by the person presenting the passbadk.Where such red flags are present, it is “a
jury question . . . whether, undall the circumstances, a maieecking of signatures satisfied

respondent’s obligation to exercise due careWlether “additional inquiry” was required to
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verify the person’s identity even “if the tellers were satisfied with the authenticity of the
signatures.”’ld. at 143. Thus, the bank “was required toverto the satisfaction of the jury that
the circumstances surrounding the withdrawalgaation were such as would not arouse the
suspicion of its employees. ‘If Hie time a fact or circumstane&s brought to the knowledge of
the defendant’s officers [or other employees] Wwhi@s calculated to and ought to have excited
the suspicion and inquiry of an ordinarily calgferson, it was clearly ¢ir duty to institute

such inquiry, and their failure to do so preserdepliestion for the consideration of the jury.”

Id. at 142 (quotingsearns 135 N.Y. at 562 (alteti@n in original));see also Noagt225 N.Y. at
288 (“There is no rule of law . . . which makés asking of . . . specific questions and the
examination of the signature a complete defengemaatter of law in all cases. Circumstances
might require other things to lowne to establish care and diligen. . . [T]he bank cannot rely
in making payment solely upon the possession and presentation of the bank book . . ., but must
exercise ordinary care and diligence to asaettat the person receiving the money is entitled
to it.” (citing Kelley, 180 N.Y. 171))Appleby 62 N.Y. at 18 (“If . . . a fact or circumstance is
brought to the knowledge of the officers, which ikgkated to, and ought texcite the suspicion
and inquiry of an ordinarily caref person, it is clearly the dutf the officers to institute such
inquiry, and a failure to do so iegligence for which the bank would be liable . . . . The officers
of these institutions are held to the exse of reasonable care and diligenceRgnzj 44 A.D.2d

at 649 (“[T]he bank had a duty to exercise came @iligence to determine if the party requesting
the withdrawal had a right to receive the resjad funds. Where some fact or circumstance
ought to ‘have excited the susminiand inquiry of a[nprdinarily careful person,’ the bank has a
duty to inquire into the circumstandesfore it pays out the funds.” (quotingter alia, Novak

30 N.Y.2d at 142)).
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This case law suggests that MetLifesvedbligated, at minimum, to visually
compare the signatures on the withdrasligs to the signatures in its recofdsln addition,
numerous factors surrounding th@hdrawal requests shouldveexcited MetLife’s suspicion
and triggered greater inquiry, including: (1) t4ée’s receipt of Lucy’s letter, informing
MetLife of her apparent split from Miguel andbpibiting withdrawals from the Account unless
they were divided and made payable to mer Miguel separately; (2hat the September 2006
withdrawal slip requested thatetltheck be mailed to an addred$edent than the address on file
for the Account; (3) that the withdrawal requestere for enormous sums of money, entirely
emptying the Account; and (4) that the withdehwequests were sent by fax, which makes
forgery methods like photocopying and tracing leatd detect. Accordgly, the withdrawal
requests in this case raised fags that may have inducadeasonable MetLife employee to
take further action to proteagainst fraudulent withdrawsabeyond simply comparing the
signatures.

CONCLUSION

Because a rational jurypucld render verdicts in favaf Miguel on his third-party
claims against MetLife, MetLife’s motion for summary judgment is denied in its entirety.
Miguel’s third-party complaint is hereby deemedesated to include a breach of contract claim,
in addition to his claim for negligence, and questiofact necessitate aadt of both claims. As
explained above, my conclusion that MetLifeem\Miguel a duty of carendependent of its

contractual obligations is withoptejudice to further briefing atine issue should éhjury render

s The court has examined the twihdrawal slips bearimthe allegedly forged signatures, as well

as various samples of Miguel's authersignature, including the very signatutbat MetLife maintained on file in
connection with the Morenos’ AccounEompareML0082 (Kaufman Dec., Ex. G, ECF No. 56) and ML0075
(Kaufman Dec., Ex. D, ECF No. 56yjth Osborn Report (ECF No. 67) and Data Collection Form (ECF No. 70, Ex.
A). Although the court does not find that the differehetwveen the allegedly forgaifyjnatures and the authentic
signatures is markedly apparent, MetLife may nonetheless have been obligated to do noezelyarisually

compare the signatures beforenbdng the withdawal requests.
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a verdict in favor of Miguel on the tort chaionly. Jury selection and trial will occur on
September 24, 2012, at 9:30 A.M.

So ordered.

John Gleeson, U.S.D.J.

Dated: August 31, 2012
Brooklyn, New York
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