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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
TRUSTEES OF THE LOCAL 531 : 08-CV-1272 (ARR) (JMA)
PENSION FUND, :
X NOT FOR PRINT OR
Plaintiffs, : ELECTRONIC
X PUBLICATION
-against-
: AMENDED OPINION &
AL TURI LANDFILL, INC., : ORDER
Defendant. :
X

ROSS, United States District Judge:

In the instant action, plaintiffs, Trusteafsthe Local 531 Pension Fund, allege that
defendant Al Turi Landfill is liable to themrfanpaid withdrawal &bility pursuant to the
Employee Retirement Income Security AERISA”) of 1974, 29 U.S.C. § 1301, et. seand
the Multiemployer Pension Plan Amendmefts of 1980 (“MPPAA”), 29 U.S.C. 8§ 1381-
1461. Defendant moves for an order dismissing the complaint and directing the parties to
proceed to arbitration. Plaintiffs move fomsmnary judgment. For the reasons set forth below
defendant’s motion to compelgsanted, plaintiffs’ motion fosummary judgment is denied

without prejudice, and the action is stayethding the outcome difie arbitration.

BACKGROUND
The Local 531 Pension Fund (“Fund”) is‘@mployee benefit fund” as defined in
Sections 3(2) and 3(3) of ERISA. S22 U.S.C. 88 1002(2); 1002(3). The Fund is operated
pursuant to its Trust Agreement and has furdtgEpted Plan Rules afkgulations concerning

the administration of the Local 531 Pension Plaaluding the enfarement of withdrawal
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liability obligations. (Aff. ofBarry Reich, Dec. 16, 2009 (“Reich Aff.”), 5, Ex. C.) Defendant
Al Turi Landfill, Inc. was party to a seried collective bargaining agreements with Local 531.
(Compl. § 7.) Pursuant to the collective bangag agreements, Al Turi was obligated to make
monthly contributions to theuad on behalf of its employees working in covered employment.
(Compl. 1 7.) In December 1997, the collectraegaining agreement between Al Turi and
Local 531 was amended, and Al Turi and the osiggmatory employers then contributing to the
Fund were no longer obligated to make monthly cbations. (Reich Aff. 1 9.) While there is
some dispute as to the reasons for the Fundisntation, it is agreed #t the Local 531Pension
Fund was terminated, and at that time, Al Turi permanently ceased to have an obligation to make
monthly contributions to theund, and all employer members, uding Al Turi, were assessed
a withdrawal liability.(Reich Aff., § 11.)

On March 27, 1998, Local 531 notified Al Turi that it had “computed the unfunded
vested benefits (UVB) allocated to ther@many to be equal to: $236,970.64. This is the
Company’s withdrawal liability.” (Reich Aff 11, Ex. D.) On December 2, 1998, defendant
filed a Demand for Arbitration with the Amean Arbitration Association (“AAA”) seeking
“complete or partial reduction” of its withakwal liability. (Decl. ofEdward Beane (“Beane
Decl.”), 1 17, Ex. C.) On December 21, 1998, ddéat sent a letter the AAA stating that it
consented to Local 531's requesthtmd the arbitration in abeyance for an unspecified period of
time. (Beane Decl., 1 22, Ex. E.) On Januafy1999, Local 531 informed Al Turi of its
“Reallocation Liability” and stated that Al Turitetal liability, includng withdrawal liability,
redetermination liability, and reallocation lialy, was $441,537.11. (Reich Aff. § 12, Ex. E.)
The payment schedule provided for 147 qerdytpayments of $6,738.40 each, and a final

payment in the amount of $1,326.30, with payments due on February 1, May 1, August 1, and



November 1 of each year. (Reich Aff. § 12, E¥. Befendant states that in or around 1999, Al
Turi began making these quarterly paymentsacal 531 in a timely fashion at the rate of
$6,738.40 per quarter, while reserving its righthallenge these assessments in the pending
arbitration. (Beane Decl., 1 20.)

On September 15, 1999, after a periothattivity, AAA advised both parties that
“[ulnless we are advised to tkentrary, by either party, withiten days, our records will be
marked to reflect that the matter has been sktihel that it is the parties’ wish that it be
withdrawn from arbitration.” (Beane Decl., § 23, Ex. F.) On October 19, 1999, defendant wrote
to AAA stating that defendant “has not abandoned this case and would like to move forward with
the scheduling matter forkatration.” (Beane Decl., 1 24, Ex. GDespite the fact that defendant
sent its letter after the ten day deadket by AAA, on November 3, 1999, AAA informed the
parties that it had appointed an arbitratoedBe Decl., § 25, Ex. H.) Defendant subsequently
sent plaintiffs a document request, and on February 4, 2000, AAA notified the parties that an
arbitration hearing had beerhscluled for April 4, 2000. (Beane Decl. {1 27, 29, Exs. I, K.) The
hearing was adjourned twice, and beforeNlogember 6, 2000 hearing, another adjournment
was sought. (Beane Decl. Y 30-31, Exs. L, &r) February 12, 2001, AAA advised the parties
that it had not received any information regardimg status of the arbitration and intended to
close the matter within twoeeks. (Beane Decl. § 32, Ex. N.)

By letter dated March 26, 2001, more thao tmeeks later, defendant advised AAA that
due to the health concerns of Al Turi’s prindighe matter had been paside indefinitely, and
that the parties had not had the opportunityetble the matter. (BearDecl. § 33, Ex. O.)
Defendant requested that thetarabe restored and reopenedisat the parties could move

forward. (Beane Decl. { 33, Ex. O.) Over the nedr, the arbitratiohearing was adjourned



four times, and was scheduled for March 12 2302002. (Beane Decl. 11 35-37, Exs. P, R.) In
January 2002, defendant notified plaintiffs of‘gsecarious financial position,” and that its

landfill space was virtually filled toapacity. The defendants stated that without a permit for its
expansion, the landfill would no longer be ecminzally viable. (Beane Decl. 1 39, Ex. S.) Al

Turi sought approval from the New York Stddepartment of Environmental Conservation
(“NYSDEC”) to expand its landfill, and was denied. This denial was affirmed by the New York

Court of Appeals in October 2002. S&eTuri Landfill, Inc., v. New York State Dept. of

Environmental Conservatio88 N.Y.2d 758 (2002).

The date of the arbitration hearing wadher postponed on nunmars occasions as the
parties attempted to reach a settlement. (B8t 1 41-46, Exs. T, V-X.) On April 21, 2003,
the parties sought to adjouarMay 14, 2003 hearing for settlement purposes. (Beane Decl., EX.
X.) On April 23, 2003, AAA stated that it would platte file in abeyance, and noted that “the
Association generally cannot hatdses in abeyance pending settlement longer than twelve (12)
months. Accordingly, we will hold the above-captioned matter in abeyance pending further
advice from the Parties or until Ap2004.” (Beane [cl., Ex. Y.)

Defendant states that after May 2003, dhgies continued toommunicate regarding

settlement and Al Turi’s financial positiofiBeane Decl. § 49.) However, neither party
specifically requested that AAA reopen the &rddion proceedings prior to April 2004.
Defendant states that in JWQ06, defendant again informed pléfis of its financial situation,
and asserted that that it difiad for “hardship” considen#on under the appropriate ERISA
rules. (Beane Dec{54, Ex. DD.)

Plaintiffs claim that Al Turifailed to make each of theqared quarterly payments that

were due beginning on May 1, 2006. (Compl. 1 17.jebaant asserts that it tendered quarterly



payments to the Fund for the quarters ending August 1, 2006 and November 1, 2006. (Decl. of
Edward Phillips, Mar. 12, 2010, Ex. A.Regardless of when the last payment was made, in
September 2007, the Fund, by counsel, demandedgrd of the unpaid quarterly payments.
(Compl. 1 19; Reich Aff. § 15, Ex. F.) Al Tuailed to make any payments after the Fund’s
September 2007 demand. (Compl. § 17.) Deferakssdrts that it is nonger operating and is
insolvent. (Def.’s Letter, Aug. 21, 2009, Dkt. No. 18.)

Under the Plan Rules and Regulations, wrear employer fails to pay its withdrawal
liability quarterly payment when due, and such fa&ilis not cured withisixty days after written
notice of such failure, the employer is deemeldegan default of its withdrawal liability
obligation. (Reich Aff., Ex. C, Art. 14, § 14.11(c)The Plan Rules algarovide that when an
employer has defaulted, it is liable for interestthe total unpaid withdrawal liability from the
due date of the first payment which was not tyynmahde, and that the Plan shall be entitled to
reasonable attorneys’ fees, litigpan costs, and liquidated damag@geich Aff., Ex. C, Art. 14,

88 14.11(c), 14.11(e).)

Plaintiffs filed the instanaction on March 28, 2008. Defendant now moves for an order
dismissing the complaint and directing the partigsrteeed to arbitrationPlaintiffs move for
summary judgment, claiming that there is no issumaterial fact as tdefendant’s liability.
Plaintiffs seek Al Turi’s owdtanding withdrawal liabilityalong with interest, liquidated

damages, and attorneys’ fees.

DISCUSSION

Defendant’'s Motion t@compel Arbitration

The Multiemployer Pension Plan AmendrtgeAct of 1980 (“MPPAA”), 29 U.S.C. 88

! Defendant also states that it made payments until ththfquarter of 2007, (Reply Decl. of Edward Beane in
Support of Def.’s Mot. to Compel Arbdtion, 1 6, 13), but has failed to pide support for this in the record.



1381-1461, requires employers who withdraanirmultiemployer pension plans to pay
“withdrawal liability.” TheMPPAA provides that, “[a]ny dispatbetween an employer and the
plan sponsor of a multiemployer plan concegw determination made under [29 U.S.C. 88
1381-1399],” which includes the determinationnathdrawal liability, “shall be resolved

through arbitration.” 29 U.S.C.8401(a)(1). The MPPAA also @rides that either party may
initiate arbitration proceedingswvithin a 60-day period after éhearlier of-- (A) the date of
notification to the employer undsection 1399(b)(2)(B) of thistke, or (B) 120 days after the
date of the employer's request ungection 1399(b)(2)(A) dhis title.” 29 U.S.C. § 1401(a)(1).
When parties have not acted within the stajutoneframe, courts have found that the parties

have waived their right to arbitration. See, elgspan v. Certified Industries, 1n645 F. Supp.

998, 1006 (E.D.N.Y. 1985) (“. . . Certified waivedrigght to arbitration bynot acting within the

statutory time frame, making the trustees’ detaation binding.”);_ Vacca v. Bridge Chrysler

Jeep Dodge, Inc2008 WL 4426875, at * 6 (E.D.N.Y. 2008) (“ if an employer fails to initiate

the arbitration process to contest the amoumtitifdrawal liabilityassessed against it, the
employer has waived its right to arbitrationdaa federal court will not make an independent
determination that the plan sponsa&sessment was unreasonable.”).

Here, the plaintiff does not argtieat Al Turi failed to tinely demand arbitration. (PIs.’
Br. in Response to Def.’s Mot. to Compel, at 13.) Thus, the issue is whether defendant
subsequently waived or abandonedright to arbitration.

In the contractual arbitratin clause context, courts have found that “[flederal policy

strongly favors arbitration as an alternative means of dispsiéuteon.” PPG Industries, Inc. v.

Webster Auto Parts, Inc128 F.3d 103, 107 (2d Cir. 1997) (o Doctor’'s Assocs., Inc. v.

Distajo, 107 F.3d 126, 130 (2d Cir. 1997); Leadetigc. v. Morganton Dyeing & Finishing




Corp, 67 F.3d 20, 25 (2d Cir. 1995)). This preferefuwrearbitration “[has]ed to its corollary
that any doubts concerning whether there has beeivar are resolved ifavor of arbitration.”
Id. (citations omitted).

When determining whether a party has wailgedight to arbitréion, the Second Circuit
has considered: “(1) the time elapsed frosmm¢bmmencement of litigation to the request for
arbitration, (2) the amount ofiliation (including any substantive motions and discovery), and
(3) proof of prejudice,” id.however, “[tlhe key to a waivemalysis is prejudice.” National

Union Fire Ins. Co. of Pittsburgh, P.A. v. NCR Co22010 WL 1816271, at *1 (2d Cir. 2010)

(citing Thyssen, Inc. v. Calypso Shipping Corp., S30 F.3d 102, 105 (2d Cir.2002) (per
curiam)). The Circuit has also stated thighere is no brightihe rule, however, for
determining when a party has waived its righatioitration: the determation of waiver depends

on the particular facts of eachse.” PPG Industries, Ind.28 F.3d at 107-08 (citations omitted).

A. The Time Elapsed from the Commencement of Litigation
First, the current lawsuit was commenaedMarch 28, 2008. In their complaint,

plaintiffs asserted that “[n]either the defendaat the Fund has initiadearbitration proceedings
under Section 4221(a) of ERISA..with regard to the Fund’s tiemination of the amount of
withdrawal liability owed by th®efendant.” (Compl. § 16.) Defenutan its answer denied that
allegation, “and assert[ed] affirnineely that Defendant did demand arbitration . . . and that said
arbitration is still pading.” (Answer, § 16.) While defidant did not teahically raise the
arbitration as an affirmative defanst did alert plaintiffs to itposition that arbitration was still

pending. See, e.dPPG Industries, Inc128 F.3d at 109 (“PPG failed to assert the defense of

arbitration in its answer . . . which would haveuked in a clear indication of PPG’s intention to



invoke its arbitration rights)”(citations omitted); but sderamer v. Hammond43 F.2d 176,

179 (2d Cir. 1991) (“Kramer’s answer raised affirmative defenses and four counterclaims;
but he did not raise the arbitration clauseO# the other hand, defendant only indicated its
intent tomoveto compel arbitration on July 21, 2009.efDs Letter, Dkt. No. 18.) While the
Second Circuit has found that daleof five months is insuffi@nt by itself to infer waiver of

arbitration, PPG Industries, Ind.28 F.3d at 108, the near fifteen month time period from the

filing of the complaint to defedant’s indication of its intertb make a motion is more

significant. See alsbeadertex67 F.3d at 25 (noting a seven modelay). Thus, this factor

favors a finding of waiver.

B. The Amount of Litigation and Discovery
Second, the parties have engaged inodisy and settlement conferences before
Magistrate Judge Azrack. However, the amount of discovery has not been extensive -- no
depositions have occurred, and no substantiveom®tivere filed until the present ones. Thus,

this factor does not favor a finding of waiver. See, €8G Industries, Inc128 F.3d at 108,

finding that (“by engaging in diswery and filing substantive motions . . . PPG evidenced a

preference for litigatiothat supports a finding of waiver”).

C. Proof of Prejudice
The record, however, does not sufficientipw the requisite prejudice to overcome the
federal preference for arbitratimisputes. The Second Circuitshstated that “[p]rejudice as
defined by our cases refers to the inherent unfegrrén terms of delay, expense, or damage to a

party’s legal position - that occunghen the party’s opponent forceso litigate an issue and



later seeks to arbitrate that same issue.{ddoting_In re Crysen/Montenay Enerqgy (226

F.3d 160, 162-63 (2d Cir.2000)). The Circuit ha®dbund prejudice where a party engages in

discovery procedures notalable in arbitration. Seid. at 107, see alsBotton v. Slong4 F.3d

176, 179-80 (2d Cir.1993) (waiver suggested by mahsgving engaged in discovery procedures
not available in arbitration). However, “[ijnaurg legal expenses inhertan litigation, without

more, is insufficient evidence of prejudicgustify a finding of waiver.” PPG Indus., Ind28

F.3d at 107 (citing Doctor’s Assoc407 F.3d at 134). Here, plaiffsihave not been forced to

engage in substantive motions, nor have 8teywn that defendant has sought discovery
unavailable in arbitration thatseeks to use in that forum.

Plaintiffs argue that as recently as 2007 TAfti was selling property “which could have
been used to satisfy its withdrawal liability mjaition,” and thus any delay in the proceedings
will result in prejudice. (Pls.’ Br. in RespongeDef.’s Mot. to Compel, at 11.) Defendant
concedes that sales took place, but stateshtbdsale of these properties was not wrongful and
will have no adverse effect uptime Fund'’s ability to satisfyrgy judgment obtained against the
Company.” (Def.’s Reply Decl. in Support, 1 10.) First, these land tsalkplace prior to the
present litigation commencing, arftis it is not clear that such aatan be used in the prejudice
analysis, since courts examigiprejudice have focused solely on the conduct of the party

seeking arbitratioduring the course of litigation. See, g.Gotton v. Slone4 F.3d 176, 179-80

(2d Cir. 1993) (finding prejudice vetne the party seeking to enfore arbitration clause already
had availed itself of preitil discovery, brought substangivnotions, and invoked the powers
and procedures of the district court). Secartii]e Al Turi concedes it is in a precarious
financial situation, the assertitimat the “funds received from theesales would have satisfied Al

Turi’s withdrawal liability obligdéion long ago” is speculative. cannot find on this record that



the land sales, by themselves, show with certautficient prejudice in the form of loss or
expense to overcome “[flederal policy [thatjostgly favors arbitration a@n alternative means

of dispute resolution.” PPG Industries, Int28 F.3d at 107 (citatiormsnitted). Additionally,

the interest accruing on the unpaidhdrawal liabilityis not unlike costsiherent in litigation,
which the Second Circuit has found “insufficientdance of prejudice to justify a finding of

waiver.” PPG Indus., Inc128 F.3d at 107 (citing Doctor’'s AssqcB07 F.3d at 134).

Accordingly, | cannot find on this record thaaintiffs would be prejudiced by a return to

arbitration.

D. Whether the Present Issues are Arbitrable
Plaintiff also argues that the issue of whetine Fund is entitletb judgment against Al
for its withdrawal liabilityis not arbitrable.
First, defendant’s insolvey claim under 8 1405(b) requiredto be raised in arbitration,
and courts have found the issue of insolventatirey to withdrawal liabity waived when an
employer failed to pursue arbitrationrasgjuired by 29 U.S.C. § 1401(a)(1). Bmard of

Trustees, Sheet Metal Workers’ NBension Fund v. BES Services, |i69 F.3d 369, 376 (4th

Cir. 2006); see als€Gentral States Southeast and Soutst Areas Pension Fund v. American

Industrial Assurance Ca2005 WL 483427, at *3 (N.D.IIR005) (finding that Section 1405

defenses must be arbitrated or aréved); Langone v. Yankee Food Distrib., Int995 WL

791942, *1-2 (D. Mass. 1995) (Section 1405 defensst imel arbitrated); Local 478 Trucking

and Allied Indus. Pension Fund v. Jayi&é8 F.Supp. 1289, 1313 (D. N.J. 1991) (right to contest

withdrawal liability waived whermrbitration not initiated); Tr. of the Amalgamated Ins. Fund v.

Vi-Mil, Inc., 1987 WL 14665, *3-4 (S.D.N.Y. 1987) (Sectida05 defense must be arbitrated).

10



To the extent plaintiffs arguedahdefendant did nosaert its insolvency at the time withdrawal
liability was assessed and does metet the statutory definition of insolvency, such issues are

factual ones for the arbitrator.l.M.E.-DC, Inc. v. Management-Labor Welfare & Pension

Funds, of Local 1730 Intern. Longshoremen’s Asg%6 F.2d 939, 945 (2d Cir. 1985) (“The

Act subjects to arbitration factual issues the resolution of which is necessary to calculate
withdrawal liability.”).

Second, as to the issue of default, pl#iatigues that because Al Turi ceased making
withdrawal liability payments some time 2006, there is no question that under ERISA 8§
4219(c)(5), 29 U.S.C. 8§ 1399(c)(5), the Fund watled to require immediate payment of the
entire withdrawal liability amount demanded pioterest. 29 U.S.C. § 1399(c)(5); 29 C.F.R. 8
2644.2 (providing that if an employer fails to makeinstallment of withdrawal liability after
receiving a 60 day delinquency notice, the ptay declare the employer in default, accelerate
the remaining payments, and assess interesteoartire accelerated amount from the due date
of the first payment not timely made). Where evgpls have failed to preserve their arbitration
rights and subsequently ceased making paymemnists have held th&9 U.S.C. § 1399(c)(5)
entitles the fund to require immedigbayment of the entire withdrawiability plus interest. See

Bowers v. Transportaction Maritima Mexicana, $201 F.2d 258, 265 (2d Cir. 1990); see also

New York State Teamsters Conference Pension & Retirement Fund v. McNicholas Transp. Co.

848 F.2d 20, 23 (2d Cir. 1988).

However, while there is no dispute thatTAlri ceased making payments, there is a
dispute over what constitutes the “entire withalal liability.” As stated above, the MPPAA
provides that, “[a]ny dispute bet&n an employer and the plan sponsor of a multiemployer plan

concerning a determination made under [29 ©.88 1381-1399] . . . shall be resolved through

11



arbitration.” 29 U.S.C. § 1401(a)(1Because the default provisions fall under 29 U.S.C. §
1399(c)(5), and disputes under tkattion “shall be resolvedrtbugh arbitration,” | cannot find
that the alleged default precludeseturn to arbitration. Additionally, courts have held that an
employer’s invocation of its righo arbitration over its with@wal obligatiorprevents a Fund

from accelerating the employer’s liity for an alleged default. Chicago Truck Drivers, Helpers

and Warehouse Union (Independent) Pem&und v. Century Motor Freight, Ind.25 F.3d 526,

532-33 (7th Cir. 1997) (finding that “the fund mayeesise its right to aaccelerated payment,
but acceleration may be delayed if the emplogreokes its own right to aitration”); see also

ILGWU Nat. Retirement Fund v. Levy Bros. Frocks, Ji&6 F.2d 879, 881-82 (2d Cir. 1988)

(“. . . the Pension Benefit Guarar@prporation . . . has softentte impact of this ‘pay-first-
guestion-later system’ through regulations whiabvpie that the plan sponsor cannot consider
the employer to be in default and acceleratdetmand for payment until the 61st day after the
review and arbitration process is complete.”) (citations omitted).
Third, plaintiff argues that a stay of theseqeedings and a retutm arbitration would
not be proper because under 29 U.S.C. § 140A(d)yri is and was required to make its
withdrawal liability even ifarbitration were pending. Section 29 U.S.C. § 1401(d) reads:
Payments shall be made by an emplogexccordance with the determinations
made under this part until the arbitratssues a final decision with respect to the
determination submitted for arbitration, with any necessary adjustments in subsequent
payments for overpayments or underpaymentiagrisut of the decisin of the arbitrator
with respect to the determination. If tamployer fails to make timely payment in

accordance with such final decision, the empl®jall be treated as being delinquent in
the making of a contribution required under the plan . . . .

2 The Seventh Circuit’s finding in Chicago Truck Driveras based on its reading of 29 C.F.R. § 4219.31(c)(1), a
regulation issued by tHeension Benefit Guaran€orporation (PBGC) delaying acceleration of a fund’s
withdrawal liability assessment where #maployer has timely filed for arbitrafio29 C.F.R. § 4219.31(c)(1). “The
Federal Register publication accompanying the regulatikkesnelear that this limitation does not apply where the
default is based on a substantial likelihood that an@raphwill be unable to pay.” National Pension Plan of the
UNITE HERE Workers Pension Fund v. Swan Finishing Co., B@06 WL 1292780, at * 3 (S.D.N.Y. 2006)
(citing 49 Fed.Reg. 22,642, at 22,644 (1984)). Here, however, plaintiffs anegsarlentry of default based on
delinquent payments.

12



29 U.S.C. § 1401(d). However, the second sententtebgection shows dhit is a failure to
make payments in accordance witfinal decision of the arbitrator that constitutes delinquency

or default._See, e.gRepublic Industries, Ine. Teamsters Joint Counci18 F.2d 628, 642 n.

16 (“The second sentence, however, apparentiyemplates that it is the failure to render

payments upon that final decision whiconstitutes default.”); see alB@breceni v. Merchants

Terminal Corp,. 740 F. Supp. 894 (D. Mass. 1989) (rejecting a claim for attorneys’ fees under 29

U.S.C. § 1401(d), stating that “tlebitrator has yet to make a flrdecision in this case”). Thus,
| do not find that 29 U.S.C. § 1401(d) createsrabataying these procdiags while the parties

return to arbitration. In factlelinquency or default under thithat section depends upon a final
decision by the arbitrator.

Finally, while the AAA rules do cover extaass of time and adjournments, | find
nothing in the record or the AAA rideo definitively show that tharbitration, last adjourned in
2003, was in fact closed by the AAA with prejudiceetther party. Howevethis finding would
not preclude the arbitrator fromaking a determination thatféedant waived its arbitration

rights under internal AAA rules. Sétowsam v. Dean Witter Reynolds, In637 U.S. 79, 84

(2002) (finding in the arbiaition clause context that “the presution is that the arbitrator should

decide ‘allegation[s] of waivedelay, or a like defense to arhitility’) (citing Moses H. Cone

Memorial Hosp. v. Mercury Const. Coy@60 U.S. 1, 24-25 (1983)).

In this case, | am troubled by the failuiethe defendant to notify the AAA of the
ongoing discussions with plaintifésd to seek timely adjournments in line with the AAA rules,
or to otherwise compel plaintiffs to erggain arbitration anytime between 2004 and 2009.
However, | am also troubled by the notion thd&und can be put on notice of an employer’'s

precarious financial situation,iféao respond to requests fore@solution, wait until the employer

13



is in default, and subsequently seek the fulbant of withdrawal liabity along with interest,
liguidated damages, attorneys’ fees and costs.

While there is no ideal outcome to the gmsmotion, | cannot findn the current record
that defendant has waived itght to arbitration. Because tfederal courts favor a policy of
arbitration, and “any doubts concerning whether thaebeen a waiver are resolved in favor of

arbitration,” PPG Industries, Incl28 F.3d at 107 (citations omitted), defendant’s motion to

compel arbitration is granted, and the curistion is stayed pending the outcome of the

arbitration proceedings.

CONCLUSION
For the reasons set forth above, plaintiff'stimo to compel arbiition is granted, and
the action is stayed pendingetbutcome of the arbitratiorPlaintiffs’ motion for summary
judgment is denied without prejudice. The paraee required to consult with each other within

the next 30 days regardj the re-initiation of tharbitration process.

SO ORDERED.
$ ARR
AlyneR. Ross
UnitedState<District Judge
Dated: September 17, 2010

Brooklyn, New York
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