Bigreds.com Inc. et al v. Goto Inc. Overture Services Ltd. et al

FEDERAL DISTRICT COURT FOR
THE EASTERN DISTRICT OF NEW YORK

BIGREDS.COM INC. and RBT, Inc.

Plaintiff,
- Against-
GOTO INC.OVERTURE SERVICES LTD.
OVERTURE SERVICES INC.; YAHOQO INC. and
JOHN DOES 1-100,

Defendants,
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COMPLAINT

Plaintiffs Bigreds.Com Inc. and RBT, Inc., by their attorney Ira N. Weinstein,

Complaining of defendants herein hereby allege as follows:

1) Plaintiff, Bigreds.Com Inc. and RBT, Inc. are New York corporations, with their

principal place of business located at 6103 Strickland Ave., Brooklyn, New York.

2) Plaintiff Bigreds.Com Inc. has been assigned causes of action from RBT, Inc., a New

York corporation under same ownership and control as Bigreds.Com Inc., hereinafter

both entities shall be referred to herein as “plaintiff™.

3) Defendant GoTo Inc, is a Delaware Corporation with Offices at 1065 Ave. of the

Americas, New York New York 10018

4) Defendant Overture Services Inc is a Delaware Corporation , doing business in New

York with offices at 1065 Ave. of the Americas, New York New York 10018

5) On information and belief defendant GoTo Inc. changed its name to Overture

Services Inc. on October 8, 2001 and was thereafter acquired by Yahoo Inc. in 2003,
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6) Defendant Overture Services Ltd .is a Limited Liability Company with it’s principal
place of business at 125 Shaftesbury Avenue, London WC2H 8AD England, UK

7) Defendants Overture Services Ltd _is a wholly owned subsidiary of Yahoo Inc. ,

8) Hereinafter, all Overture, GOTO.Com and Yahoo defendants shall be referred to
herein as “Overture”.

9) On information and belief, Defendants John Does 1-100 are affiliates of or associates
of Overture.

10) Hereinafter John Does 1-100 shall be referred to herein as “Affiliates”.

JURISDICTION AND VENUE
10a) Diversity Jurisdiction is obtained through 28 USC§ 1332 as the parties are from
different States and Countries. All parties are engaged in interstate commerce. The amount

in controversy exceeds $1,000,000.00.

FACTS COMMON TO ALL CAUSES OF ACTION

11) Overture , inter alia, is in the business of providing pay —per-click internet
search for keywords of advertisers and businesses , who can be searched for by

consumers on Overture’s search engine websites.

12) Affiliates of Overture are paid by Overture for generating click traffic on the
Overture pay per click search. Affiliates show the Overture keyword results on their
respective websites to consumers (customers) who then in turn are directed to
advertiser’s websites for specific goods and services being sought by consumers..

13) Plaintiff has been a Overture advertiser since 2000 and has been billed by and has

paid Overture $936,403.58 for the period March 24, 2002 thra  July , 2006.



14) Plaintiff opened a bidding account on Overture to bid for keyword placement
position in search results on the Overture search engine for results of specific

keyword searches by consumers who used the Overture search engine.

15) Overture reported employing 50 factors considered in determining if “clicks” are
genuine.(see exhibit “A” attached hereto and made part hereof) and in doing so
represented that only “actual traffic” would be charged to plaintiffs; That plaintiff

would be charged only “when customers click your ad in search results”.

15b) “Overture created an “affiliate program” whereby any person or entity with a
website could link to Overture’s keyword search results, and be paid for by Overture for

generating traffic for the Overture search results ( see affiliate contract exhibit “B”

attached hereto)

16) Overture agreed to pay , under the “affiliate program™ up to 12% (twelve per cent)
commisston on clicks generated, to the affiliates, and in turn collect from plaintiff and
other advertisers charges bid for clicks on the respective keywords. In some cases
plaintiff had bid and paid Overture over 3.00 per click.(for example, see exhibit “C”

attached , additional affiliate program).

17)On information and belief, affiliates of Overture used sofiware programs, employed

people, and/or directed people other than actual consumers to click on plaintiffs links

from keyword search results.



18) Sometime in February 2006, it came to plaintiff’ s attention through the media and
other sources that these clicks were not actuat traffic, but were frandulent clicks, now
known as “click fraud”.

19) At no time did Overture alert plaintiff’s that there were fraudulent clicks being
made..

20) On or after February 27, 2006 plaintiff came into possession of a “Business Week
Online” report exposing click fraud by pay per click search engines.

(See Report fiom Yahoo, exhibit “D’ attached hereto).

21) Plaintiff complained to Overture about these fraudulent clicks .

22) Defendant informed plaintiff that it conducted an investigation and was able to
ascertain that there were in fact “Bad Clicks™ , but would only investigate a two
month period.

23) On information and belief, Overture was able to tell what was bad, who conducted the
Bad Click, where it came from, what keyword was involved and generally had
superior technology and access to records in its dominion and control that enabled
Overture to determine what persons or entities, i.e. affiliates were involved.

24) These affiliates involved were known to Overture, the affiliates did business with
Overture, and as such, had set up affiliate accounts that included necessary
information about the aforesaid affiliates, including, but not limited to: The names of
principals ; the address; telephone; email address; web domain; bank account; the
Overture account itself, along with books and records of transactions, payments,
credits, debits and reversals and more importantly to the within action, the click

records that were charged to plaintiff and amounts paid to the affiliates.



25) Overture offered a credit of $17,082.80 for admitted “Bad Clicks” billed to plaintiff
during a two month period April 28, 2006 to June 28, 2006 (a copy of the credit is
attached hereto and made part hereof as exhibit “E”).

26) During the aforesaid 2 month period, plaintiff was billed and paid Overture for
$72,113.68 in pay per click charges.

27) During the period January 2002 through July, 2006, plaintiffs were billed and paid

Overture for $936,403.58 in pay per click charges.

AS AND FOR A FIRST CAUSE OF ACTION-BREACH OF CONTRACT

28) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”
thru “27” as if fully set forth herein.

29) Overture had agreed to charge only for actual keyword traffic which click thru to
plaintiff’s websites on plaintiff’s keywords.

30) From the period January 2002 through July, 2006 Overture knew that there was bad
(fraudulent) traffic and did not credit plaintiff’s account for the bad (fraudulent) click
traffic.

31) Overture breached its agreement in billing plaintiffs $936,403.58 without regard to
whether the billing was actual traffic.

32) Overture breached its covenant of good faith and fair dealing, and agreements to

Charge for only actual traffic.



33) On information and belief the amount of bad (fraudulent ) clicks for the period

January 2002 through July, 2006 amounted to $204,740.60.

WHEREFORE, plaintiffs demand judgment against defendants Overture for its

first cause of action for breach of contract in the amount of $204,740.60

AS AND FOR A SECOND CAUSE OF ACTION- FRAUDULENT CONCEALMENT

34) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”
thru “33” as if fully set forth herein.

35) Defendant Overture had a contractual duty to eliminate fraudulent clicks and to
charge plaintiffs only for actual customer traffic.

36) Special facts exist in that defendant Overture possessed superior knowledge of the
events, transactions, parties and the facts due to superior technology and possession
and control of data that was readily available to Defendant Overture.

37) Overture recognized that fraudulent activity existed, had the ability to ascertain
which clicks were frandulent; but instead concealed these facts from plaintiff.

38) On information and belief, Overture knew the extent of the fraud, but did not notify
plainhiff. At best, there was a reckless disregard to the truth of the business being
conducted between the parties.

39) Overture profited from not disclosing the fraudulent (bad) clicks to plaintiff,
benefiting from each and every fraudulent click from the period March 24, 2000

through Juty, 2006.






40) The fraud is of such a nature as to be self concealing, as plaintiff had no way of
knowing what affiliates were engaged in systematic click fraud; which were suspect;
which had been found to have registered fraudulent clicks against other Overture

advertisers.

41) Plaintiff relied on the superior technology of Overture, its access to the facts and data

and Qverture’s truthfulness, but the facts were concealed from plaintiff by Overture.

42) As aresult of Overture’s concealment of the various click fraud schemes and history
and data in Overtures possession, plaintiff was damaged to the extent of billings

generated from fraudulent clicks.
43) On information and belief, the amount of fraudulent clicks concealed by Overture
defendants from plaintiff over the period March 24, 2000 through July, 2006,

amounts to $204,740.60.

WHEREFORE, Plaintiff demands judgment on its second cause of action for

damages for fraudulent concealment in the amount of $204,740.60.

AS AND FOR A THIRD CAUSE OF ACTION- FRAUD BY JOHN DOES 1-100

44) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”

thru “33” as if fully set forth herein.



45} John Does 1-100 are affiliates of Defendant Overture.

46) John Doe defendants profited by generating frandulent (bad) clicks to plaintiff,
benefiting from each and every fraudulent click from the period March 24, 2000

through July, 2006.

47) The John Doe defendants are known to Defendant Overture but unknown to plaintiff.

48) On information and belief, the amount of fraudulent clicks by John Doe defendants

1-100 over the period January 2002 through July, 2006, amounts to $204,740.60.

WHEREFORE, plaintiff demands judgment on its Third Cause of Action against

John Doe defendants1-100 in the amount of $204,740.60.

AS AND FOR A FOURTH CAUSE OF ACTION- PUNATIVE DAMAGES

49) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”

thru “48” as if fully set forth herein.

50) Plaintiffs demand punitive damages in the amount of $614,221.80 against all
defendants for the fraudulent concealment of Defendant Overture and for the Fraud of

defendants John Does 1-100



WHEREFORE, plaintiff demands judgment on its fourth cause of action for

punitive damages against all defendants in the amount of $614,221.80.

AS AND FOR A FIFTH CAUSE OF ACTION- COURT ORDER DIRECTING

DEFENDANT OVERTURE TO DISCLOSE IDENTIDY AND ALL IMFORMATION

IN ITS POSSESION OR CONTROL AS JOHN DOE DEFENDANTS 1-100

51) Plaintiff reaffirms and realleges allegations contained in paragraphs

numbered “1” thru “50™ as if fully set forth herein,

52) As plaintiff has claims against defendants that are known to Overture, but
unknown to plaintiff, plaintiff will be without recourse against the said John Doe

defendants unless they are disclosed by defendant Overture to plaintiff.

WHEREFORE, Plaintiff demand judgment ordering defendant Overture to
fully disclose to plaintiff the identities, contact information and other information
concerning the fraudulent activity to plaintiffs by John Does 1-100 known or

ascertainable by defendant Overture .

AS AND FOR A SIXTH CAUSE OF ACTION- FOR AN ORDER OF

ATTACHMENT ON AILL DEBTS OWED BY DEFENDANT OVERTURE TO

JOHN DOE DEFENDANTS 1-100




53) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered

“1” thra “507 as if fully set forth herein

54) As defendant Qverture has control over the accounts of John Does 1-100.

55)On information and belief, Defendant Overture is indebted to defendants John

Does 1-100 in sufficient amounts to satisfy the judgments sought herein.

56) As the John Doe defendants could be located anywhere in the world, plaintiff will
be without recourse against the said defendants unless an Order of Attachment is
granted restraining any further transfer of funds to the said defendants by

Overture.

WHEREFORE, plaintiff demands an Order of Attachment against all debts owed by

Defendant Overture to John Doe defendants 1-100.

IN CONCLUSION

WHEREFORE, Plaintiff demands judgment as follows:
I. Judgment against defendant Overture in the amount of $204,740.60 on its first

cause of action for breach of contract.
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2. Judgment against defendant Overture in the amount of $204,740.60 on its second
cause of action for fraudulent concealment.

3. Judgment against defendants John Does 1-100 in the amount of $204,740.60 on
its third cause of action for fraud.

4. Judgment against all defendants in the amount of $614,221.80 on its fourth cause
of action for punitive damages.

5. Judgment ordering defendant Overture to fully disclose to plaintiff the identities,

contact information and other information and data concerning the fraud of John

Does 1-100. .

5. Granting an Order of Attachment if favor of plaintiff, restraining defendant
Overture from transferring any funds to John Doe defendants 1-100.
along with such other, firther or different relief as to the Court may seem just,

proper and reasonable under the circumstances herein.

Dated: Brooklyn, New York
March 21, 2008 Yours, etc.

IRAN. WEINSTEIN (5783)
Attorney for Plaintiff(s)
2200 Mill Ave.

Brooklyn, NY 11234

Tel: 718-241-2430

I



12



FEDERAL DISTRICT COURT FOR
THE EASTERN DISTRICT OF NEW YORK

BIGREDS.COM INC. and RBT, Inc. Index No
JURY TRIAL
DEMANDED
Plaintiff,
- Against-
GOTO INC.OVERTURE SERVICES LTD.
OVERTURE SERVICES INC_; YAHOO INC. and
JOHN DOES 1-100,
Defendants,

X  COMPLAINT

Plaintiffs Bigreds.Com Inc. and RBT, Inc., by their attorney Ira N. Weinstein,

Complaining of defendants herein hereby allege as follows:

1) Plaintiff, Bigreds.Com Inc. and RBT, Inc. are New York corporations, with their
principal place of business located at 6103 Strickland Ave., Brooklyn, New York.

2) Plaintiff Bigreds.Com Inc. has been assigned causes of action from RBT, Inc., a New
York corporation under same ownership and control as Bigreds.Com Inc., hereinafter
both entities shall be referred to herein as “plaintiff”.

3) Defendant GoTo Inc, is a Delaware Corporation with Offices at 1065 Ave. of the
Americas, New York New York 10018

4) Defendant Overture Services Inc is a Delaware Corporation , doing business in New
York with offices at 1065 Ave. of the Americas, New York New York 10018

5) On information and belief defendant GoTo Inc. changed its name to Overture

Services Inc. on October 8, 2001 and was thereafter acquired by Yahoo Inc. in 2003.



6) Defendant Overture Services Ltd .is a Limited Liability Company with it’s principal
place of business at 125 Shaftesbury Avenue, London WC2H 8AD England, UK

7) Defendants Overture Services Ltd .is a wholly owned subsidiary of Yahoo Inc. ,

8) Hereinafter, all Overture, GOTO.Com and Yahoo defendants shail be referred to
herein as “Overture”.

9) On information and belief, Defendants John Does 1-100 are affiliates of or associates
of Overture.

10) Hereinafter John Does 1-100 shall be referred to herein as “Affiliates”.

10a) Diversity Jurisdiction is obtained through 28 USC§ 1332 as the parties are from

different States and Countries. All parties are engaged in interstate commerce.

11)Overture , inter alia, isin the business of providing pay —perclick internet
search for keywords of advertisers and businesses , who can be searched for by
consumers on Overture’s search engine websites.

12) Affiliates of Overture are paid by Overture for generating click traffic on the
Overture pay per click search. Affiliates show the Qverture keyword results on their
respective websites to consumers (customers) who then in tum are directed to

advertiser’s websites for specific goods and services being sought by consumers..

FACTS COMMON TO ALL CAUSES OF ACTION

13) Plaintiff has been a Overture advertiser since 2000 and has been billed by and has

paid Overture $936,403.58 for the period March 24, 2002 thru

July , 2006.



14) Plainiiff opened a bidding account on Overture to bid for keyword placement
position in search results on the Overture search engine for resulis of specific

keyword searches by consumers who used the Overture search engine.

15) Overture reported employing 50 factors constdered in determining if “clicks” are
genuine.(see exhibit “A” attached hereto and made part hereof) and in doing so
represented that only “actual traffic” would be charged to plaintiffs; That plaintiff

would be charged only “when customers click your ad in search results”.

15b) *“Overture created an “affiliate program” whereby any person or entity with a
website could link to Overture’s keyword search results, and be paid for by Overture for

generating traffic for the Overture search results ( see affiliate contract exhibit “B”

attached hereto)

16) Overture agreed to pay , under the “affiliate program” up to 12% (twelve per cent)
commission on clicks generated, to the affiliates, and in turn collect from plaintiff and
other advertisers charges bid for clicks on the respective keywords. In some cases
plaintiff had bid and paid Overture over 3.00 per click.(for example, see exhibit “C”

attached , additional affiliate program).

17) On information and belief, affiliates of Overture used software programs, employed

people, and/or directed people other than actual consumers to click on plaintiffs links

from keyword search results.



18) Sometime in February 2006, it came to plaintiff’s attention through the media and
other sources that these clicks were not actual traffic, but were fraudulent clicks, now
known as “click fraud”.

19) At no time did Overture alert plaintiff’s that there were fraudulent clicks being
made..

20) On or after February 27, 2006 plaintiff came into possession of a “Business Week
Online” report exposing click fraud by pay per click search engines.

(See Report from Yahoo, exhibit “D’ attached hereto).

21) Plaintiff complained to Overture about these fraudulent clicks .

22) Defendant informed plaintiff that it conducted an investigation and was able to
ascertain that there were in fact “Bad Clicks” , but would only investigate a two
month period.

23) On information and belief, Overture was able to tell what was bad, who conducted the
Bad Click, where it came from, what keyword was involved and generally had
superior technology and access to records in its dominion and control that enabled
Overture to determine what persons or entitics, i.e. affiliates were involved.

24) These affiliates invoived were known to Overture, the affiliates did business with
Overture, and as such, had set up affiliate accounts that included necessary
information about the aforesaid affiliates, including, but not limited to: The names of
principals ; the address; telephone; email address; web domain; bank account; the
Overture account itself, along with books and records of transactions, payments,
credits, debits and reversals and more importantly to the within action, the click

records that were charged to plaintiff and amounts paid to the affiliates.



25) Overture offered a credit of $17,082.80 for admitted “Bad Clicks” billed to plaintiff
during a two month period April 28, 2006 to June 28, 2006 (a copy of the credit is
attached hereto and made part hereof as exhibit “E”).

26) During the aforesaid 2 month period, plaintiff was billed and paid Overture for
$72,113.68 in pay per click charges.

27)During the period January 2002 through July, 2006, plaintiffs were billed and paid

Overture for $936,403.58 in pay per click charges.

AS AND FOR A FIRST CAUSE OF ACTION-BREACH OF CONTRACT

28) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”
thru “27” as if fully set forth herein.

29) Overture had agreed to charge only for actual keyword traffic which click thru to
plaintiff’s websites on plaintiff’s keywords.

30) From the period January 2002 through July, 2006 Overture knew that there was bad
(fraudulent) traffic and did not credit plaintiff’s account for the bad (fraudulent) click
traffic.

31) Overture breached its agreement in billing plaintiffs $936,403.58 without regard to
whether the billing was actual traffic.

32) Overture breached its covenant of good faith and fair dealing, and agreements to

Charge for only actual traffic.



33) On information and belief the amount of bad (fraudulent ) clicks for the period

January 2002 through July, 2006 amounted to $204,740.60.

WHEREFORE, plaintiffs demand judgment against defendants Overture for its

first cause of action for breach of contract in the amount of $204,740.60

AS AND FOR A SECOND CAUSE OF ACTION- FRAUDULENT CONCEAIL MENT

34) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”™
thru “33” as if fully set forth herein.

35) Defendant Overture had a contractual duty to eliminate fraudulent clicks and to
charge plaintiffs only for actual customer traffic.

36) Special facts exist in that defendant Overture possessed superior knowledge of the
events, transactions, parties and the facts due to superior technology and possession
and control of data that was readily available to Defendant Overture,

37) Overture recognized that fraudulent activity existed, had the ability to ascertain
which clicks were fraudulent; but instead concealed these facts from plaintiff.

38) On information and belief, Overture knew the extent of the fraud, but did not notify
plaintiff. At best, there was a reckless disregard to the truth of the business being
conducted between the parties.

39) Overture profited from not disclosing the fraudulent (bad) clicks to plaintiff,
benefiting from each and every fraudulent click from the pertod March 24, 2000

through July, 2006.



40) The fraud is of such a nature as to be self concealing, as plaintiff had no way of
knowing what affiliates were engaged in systematic click fraud; which were suspect;
which had been found to have registered fraudulent clicks against other Overture

advertisers.

41) Plaintiff relied on the superior technology of Overture, its access to the facts and data

and Overture’s truthfulness, but the facts were concealed from plaintiff by Overture.

42) As a result of Overture’s concealment of the various click fraud schemes and history
and data in Overtures possession, plaintiff was damaged to the extent of billings

generated from fraudulent clicks.

43) On information and belief, the amount of fraudulent clicks concealed by Overture

defendants from plaintiff over the period March 24, 2000 through July, 2006,

amounts to $204,740.60.

WHEREFORE, Plaintiff demands judgment on its second cause of action for

damages for fraudulent concealment in the amount of $204,740.60.

AS AND FOR A THIRD CAUSE OF ACTION- FRAUD BY JOHN DOES 1-100

44) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered “1”

thru “33” as if fully set forth herein.



45) John Does 1-100 are affiliates of Defendant Overture.

46) John Doe defendants profited by generating fraudulent (bad) clicks to plaintiff,

benefiting from each and every fraudulent click from the period March 24, 2000

through July, 2006.

47) The John Doe defendants are known to Defendant Overture but unknown to plaintiff.

48) On information and belief, the amount of fraudulent clicks by John Doe defendants

i-100 over the period January 2002 through July, 2006, amounts to $204,740.60.

WHEREFORE, plaintiff demands judgment on its Third Cause of Action against

John Doe defendants1-100 in the amount of $204,740.60.

AS AND FOR A FOURTH CAUSE OF ACTION- PUNATIVE DAMAGES

49) Plaintiff reaffirms and realleges allegations contained in paragraphs mumbered “1”
thru “48” as if fully set forth herein.

50) Plaintiffs demand punitive damages in the amount of $614,221.80 against all
defendants for the fraudulent concealment of Defendant Overture and for the Fraud of

defendants John Does 1-100



WHEREFORE, plaintiff demands judgment on its fourth cause of action for

punitive damages against all defendants in the amount of $614,221.80.

AS AND FOR A FIFTH CAUSE OF ACTION- COURT ORDER DIRECTING

DEFENDANT OVERTURE TO DISCLOSE IDENTIDY AND ALL IMFORMATION

IN ITS POSSESION OR CONTROIL AS JOHN DOE DEFENDANTS 1-100

51) Plaintiff reaffirms and realleges allegations contained in paragraphs

mumbered “1” thru “50” as if fully set forth herein,

52) As plaintiff has claims against defendants that are known to Overture, but
unknown to plaintiff, plaintiff will be without recourse against the said John Doe

defendants unless they are disclosed by defendant Overture to plaintiff.

WHEREFORE, Plaintiff demand judgment ordering defendant Overture to
fully disclose to plaintiff the identities, contact information and other information
concerning the fraudulent activity to plaintiffs by John Does 1-100 known or

ascertainable by defendant Overture .

AS AND FOR A SIXTH CAUSE OF ACTION- FOR AN ORDER OF

ATTACHMENT ON ALL DEBTS OWED BY DEFENDANT OVERTURE TO

JOHN DOE DEFENDANTS 1-100




53) Plaintiff reaffirms and realleges allegations contained in paragraphs numbered

“17 thru “50” as if fully set forth herein

54) As defendant Overture has control over the accounts of John Does 1-100.

55)On information and belief, Defendant Overture is indebted to defendants John

Does 1-100 in sufficient amounts to satisfy the judgments sought herein.

56) As the John Doe defendants could be located anywhere in the world, many being
nondomiciliaries or unficensed foreign corporations, plaintiff will be without
recourse against the said defendants unless an Order of Attachment is granted

restraining any further transfer of funds to the said defendants by Overture.

WHEREFORE, plaintiff demands an Order of Attachment against all debts owed by

Defendant Overture to John Doe defendants 1-100.

IN CONCLUSION

WHEREFORE, Plaintiff demands judgment as follows:
1. Judgment against defendant Overture in the amount of $204,740.60 on its first

cause of action for breach of contract.
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2. Judgment against defendant Overture in the amount of $204,740.60 on its second
cause of action for fraudulent concealment.

3. Judgment against defendants John Does 1-100 in the amount of $204,740.60 on
its third cause of action for fraud.

4. Judgment against all defendants in the amount of $614,221.80 on its fourth cause
of action for punitive damages.

5. Judgment ordering defendant Overture to fully disclose to plaintiff the identities,

contact information and other information and data concerning the fraud of John

Does 1-100. .

5. Granting an Order of Attachment if favor of plaintiff, restraining defendant
Overture from transferring any funds to John Doe defendants 1-100.
along with such other, further or different relief as to the Court may seem just,

proper and reasonable under the circumstances herein.

Dated: Brooklyn, New York

March 21, 2008 Your

. WEINSTEIN (5783)
orney for Plaintiff(s)
2200 Mill Ave.
Brooklyn, NY 11234
Tel: 718-241-2430

11






s

on
SEO Insight Newsletier: Search The VTN

| H .

w2l
i »
March 21st, 2006

Yahoo Click:Fraud_

ﬂvemre’s“CﬁckW

Overture’s “click protestion” is repomdby Qverture to.analyze
uﬂhcﬁﬂkﬁrm@ﬂﬁkdﬂdmﬁd&dﬂeﬁcﬁaﬁﬁﬂdhﬂﬂmﬁe
factors: '

-"I‘heusa'sIPaddrm-Thenﬁwoﬁrmgeofﬂ)eiraddrm
- The uder’s cookies: - : .

- The user’s browser information- =

- The sesirch-term requested: by the-user

- The time of the click

- The rank of the advestises’s listmg -
« The bid of the-advestiser’ s listing

= The time of the search

- The time.of the click

Bver 50 factors are considered when deternsining whether or not achick
is “germine”.. :

The Problem With Overture PPC

" Ovesture opesats one of e mest widely distibued pay per click

engincs on the Internet, vae’sndyrd_amdﬁmk-

search engi
_Googlé Adwords;

Overune-mmﬁasﬂoto-i&gldamd‘mmwwm. .

The problem of OPerture click freud has been the topic of hundrods
ofdisqussionsonmemcfmessagehomds,mdbymwﬁmtchnsoost

advertisers
miﬂiomofdommm“cﬁckw.hcwem,ismmding.
ImaygotoOvemneandscarchfor“webhosﬁng"(Adverﬁser'sm
Bid:812.99)andclickonthetoplisting.DidIeummitacrimlnalactof

fraud?

No. To be sure, the advertiser would prefer that potential
mmmclickmttwlisting.lamwtapotmﬁaiwsmer-lownﬂ
@]ﬂ)_sﬁgg,sol’miufactaqgmpeﬁtoanldidmtmm&acﬂminﬂ
wLAmnmaccurane.turmwmﬂdbc“mﬁmcecﬁcks”.

Who Is Clicking On Whe?-

hittp://blog.v7n.com/2006/03/21 fyshoo-click-fraud/ ’

4




Business is better with Yahoo! ©~arch Engine Marketing Page 10of 1

YAREIOO! SMALL BUSINESS "7 5» i Small pusioess Home - elo

Yahoo! Small Business Sections:

Home

Emm

News & Resources

Manage your services:

Small Business

* Search Marketing .

Secondary Navigation

Web Hosting

Ecommerce

D .

Business Email

Intemet Access -

Ads for your business appear in search results on Yahoo! and other popular web sites.
How does it work?

Ads for your business appear in search results on Yahoo! and other popular web sites.

Questions?
1-8686-TAT-1327
a Your business here. : Learn nmm: .
Y o e HJB"_@
How does i work?
What's included?
H u it cost?
Steps for signing up
i
:
; 18
z
et s s, W DA g et e ij
You create an ad to appear msearch results. .
You choose keywords related to the products or services your business sells.
You write a text ad to promote yourbusmeis in search resufls.
You decide the maximum amount you wanf to pay each time your ad is clicked.
Interested customers search for what you sell.
When a searcher types one of your keywords into a Yahoo! search box, your ad appears.
Your maxinum cost-per-chick {bid) and ad quality determine where your ed is displayed in "

search resulls,

When customers click your ad, they go te your web site,

You pay only when your ad is clicked in search results—not every time it is displayed.
Theamountmpay:sbasedonhenmﬁnmeost—pm—eﬁd(ywspeuﬁed

2
Eﬁ Sign up online or calf 1-886-747-7327 Mon-Fri, 6am-6pm PST.

Copyright © 2008 Yahoo! Inc. AN rights reserved

Copyright/IP Policy | Terms of Service | Trademarks | Patents | Help | Marketing Alliances | Advertise Intemnafionally
NOTICE: We collect personal infosmation on this site. To learn more about how we use your information, see our Privacy
Policy.

Fallback content goes here, in case user doeant have Flash or JS.

hitp://sem.smallbusiness.yahoo.com/searchenginemarketing/basics.php 3/19/2008
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moo! PUBLISHER Publisher Network Home - Help
» NETWORK -

Yahoo! Search Marketing
Yahoo! Publisher Network Beta Program - Terms and Conditions

Welcome to the Yahoo! Publisher Neiwork Beta Program. By enrolling in the Yahoo! Publisher Network Beta

. Program ("Beta Program™}, you are entering into a legally binding agreement with Overture Services, Inc,, doing
business as Yahoo! Search Marketing {"Yahoo! Search Marketing”, "Overture” or "we~, “our” and "us"). This
agreement is comprised solely of these Terms and Conditions {"Agreement™ or "Terms"), including anything
explicitly incorporated by reference. If you do not agree to these Terms, pleass do not enroll in the Beta Program.

The Beta Program Is offered to businesses inciuding sole proprietors and is not Intended for consumers. If you
enroll in the Beta Program, you are enrolling as a business, notas an individual consumer. If you have an existing
contract with Overture to distribute any Overture paid listings, you are not aligible to enroll in the Beta Program
unless Overture consents to your participation in writing, ahead of ime.

You and Overture agreo to the following:
1. Definitions:

a.  Ad Unit: the unit served by Overture that contains Matched Ads andfor other content.

b. Ad Page: Your RSS Feed(s) and the pages within Your Site, as applicable, in each case, on which Matched Ads appear.
Ad Code: the JavaScript code {or any other form of specified code) placed in an Ad Page that inftistes a request for
Matched Ads when a user transfers to an Ad Page.

d. Matched Ads: the content of Advertisers that is served from Overture's paid marketplace databases in response fo 2
Query generated from the Ad Code.

e. PayPal System: the onbne system operated by PayPal, Inc. an eBay Company, that enables any individual or business
with an email address to send and receive payments onfine.

f. Policy or Policies: the policies posted at hitps:) i
we make applicable to the Beta Program.
Query: a request for Matched Ads initiated by the Ad Code on an Ad Page.

RSS or Atoms: an XML format most commonly used for syndicating content such as news and other reverse-
chronologically ordered web sites fike blogs, which, for purposes of this Agreement, shall include any other similar text-
based formats used for syndicating contert. For purposes of this Agreement, a reference to either such term shalt
include the gther. _

i. You or you: the enfity that is enrolling in the Beta Program.

] Your RSS Feed(s): the RSS feeds that You own that inciude the Ad Code.

K. Your Site: the web site(s) or other imemet based media distribution platform, Inchuding without limitation RSS Feeds,
email, Instant Messaging, or any other technology now existing or developed in the futurs, that You own that contain
webpages that include the Ad Code.

2. Ad Units. After we receive a Query, we will use commercially reasonable afforts to provide an Ad Unit to Your Site and/or Your
RSS Feed, as applicabla, :
3. Your Responsibilities.

a. You agree to comply with Overture’s Policies and any other policies or requirements we establish from time to time.

b, You are responsible for obtaining all equipment, web access and connections necessary for you to patficipate in the Beta
Program and for (i) hosting Your Site and (i) hosting, managing ang syndicating Your RSS Feed, as applicable, in each
case, al your own expense. .

e. You are responsible for proper configuration of Your Site and/or Your RSS Feed to Include the Ad Codeé and to receive
Ad Units, and for meeting all other technical requirements necessary to use the Beta Pragram services.

d. You agree ta natify Overture of any disputed or missing payment within thirty (30) days of the date that payment is or
should liave been received. You understand that you will have waived the right to dispute the accuracy or receipt of
payment after that time.

4. implementation. If thers is any conflict between these implementation requirements and a Policy, you should compiy with the
Policy instead, but only to the extent of the conflict.

a. You agree to allow your Ad Pages to send Overturs a Query each time that a user navigales to an Ad Page, and you
agree not fo send additional Queries unfl the user refreshes the Ad Page or navigates to a new Ad Page. You
acknowledge that we may suspend services under this Agreement In the event we detect a spike in the numbet of
Queries from Yout Site or Your RSS Feed; and

b. You agree that you wilt: (i} not modify the Ad Unit in any way; (i) display the Ad Unit at the same time that you display
the other content on the Ad Page; and (i} not change the content or the order of the Matched Ads or any other content

within the Ad Unit. You understand that we may modify the content, look and feel, and any other aspect of the Ad Unit
from time 1o time, in our sole discretion.

https://publisher.yahoo.com/legal/tnc.php 2/3/2008
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5.

6.

f o

¢ You agree that you will not distribute from or promote on Your Sites or Your RSS Feeds any software application that s
(ormyreasonablybeconstmedas}spywam'adwareoruam. -

Exclusivity. For any webpage or RSS feed that includes the Ad Code, you agree hot to display of link to any other advertising
{including but not limited to any listing) that is mapped to or responds to the content of the Ad Page.
Payment. ;

a. Cverture's payment to you wili be based on the net revenue eamed by Overture from the Matched Ads displayed on Your
Site andfor Your RSS Feed(s) to human users within the United States. v

b. We will determine the quatity and validity of traffic, clicks and impresslons from Your Site andfor Your RSS Feed(s) and
will caleulate payment in our sple discretion, solely on the basis of the information we record or collect. We will not pay
you for any amounts generated in violation of these Terms or & Policy.

c. Each time that we send you a payment, we incur administrative and other costs. For this reason, we will not send you a
payment if the amount owed to you is less than $100,unless you have elected to be paid via the PayPal System
implementation available on the Beta Program. in the evert you heve elected to be paid utilizing the PayPal System, we
will send you a payment if the amount owed to you is $50, or more. If your participation in the Beta Program terminates,
iwe will exercise commercially reasonable efforts to send you a final payment if the amount owed to you exceeds $100,
unless you have elecied to be paid ufilizing the PayPal System, in which case we will send you a payment if the amount
owed {0 you is $50, or more. We reserve the right to offset any amount owed to you by the amount of Overture’s
damages if we terminate for cause.

d. As much as we would like to, we cannot pay you if we do not have your correct payment and contact information or if you
modify the Ad Code in any way. Payment is contingent on your keeping us updated with cument and accurate payment
and contact information including, without limitation, valid tax payer identiiication number or sociat security number, and
valid bank account inionnation.tothee:deMyouelactpaymembvdirectdeposﬂbeforemmmatpaymeMisdue and
on your using the Ad Code correctly, We reserve the right to terminate this Agreement in the event that we are unable to
verify the accuracy or validity of any of the foregoing. : .

e. | you are an advertiser with Overiure, we may offer you the ability to transfer your Beta Program balance to your
advertiser account. We may change the terms applicable to such transfers at any time, in our sole discretion. Please nota
that any balance you carry in your Beta Program account will not relieve you of your obligation to pay the balance in your
advertiser account, Once you transfer an amount from your Beta Program account to your advertiser account, you will
not be able to transfer those funds back inte your Bela Program account. i you have nofified Overture that you are
subject to withhokiings or if the Internal Revenue Service has notified Overture of a reguirerment fo withhold taxes, you
will not be able to transfer your balance to an advertising account.

f  You will be responsile for all taxes and governmental fees of any kind that are imposed on or afise aut of your
particlpation in the Beta Program.

g. We may offset any payment by (i) any amourti you ows to Cwverture, its parent company and s subsiiiaries and affliates;
and (i} any fees of charges that result from your faflure to provide Qveriure with accurate payment information or your
failure to update your infarmation.

Changes and Upda‘ilm Overture needs 1o have the freedom to make strategic and business decisions about the Beta Program
(and af related and successor programs), For this reason, we reserve the right, in our scle discrefion, to change all or part of
these Terms and/or the Policies and to change or discontinue the Beta Program, including but not limited to raising or loweting
the rate of compensalion, changing the basis of compensation and/for changing the payment schedule. We may make these
changes at any time, with or without notice. Your continued participation in the Beta Program will constitute your acceptance of
the then-cutrent teims and congiitions, Policies and service offerings. You are responsible to check for updates. Changes and
updates to these Tenms will be effective immediately after they are posted af: hitps:/ipublisher.yahoo.comAegaline.php.
Feedback. We will own and have the sole right to use any ideas, information, understandings, and concepts derived from your .
evaluation of the Beta Program or any other suggestions or information you disclose, without regtriction and without
compensating you in any way. If we request it, you will reasonabily cooperate to provide Overture with yeur evaluation of the Befa
Program. a

Your Representations, Warranties and Ongoing Obligations. As of the date that you enter into this Agreement and for as long
as you participate in the Beta Program, you represent wamrant and covenant that: .

a. you are a business and you are participating in the Beta Program 2s a business; .

b. i you are a sole proprietor, you are 18 years old or older: if you are an entify, you are a corporation, partnership or other
legal entity duly formed and in geod standing;

c. you are (i) the registarad owner of Your Site, including the domain name, and/or (i) the owner of Your RSS Feed,
including all content contained therein;

d. you have all the legal rights needed %o enter into and perform your obfigations under this Agreement;

e. you have read and understand the Policies and you understard that your participation in the Beta Program is contingent
on your compliance with those Policies and fhat violation of a Policy will constitute & material breach of this Agreement,

f. whenever you provide information to Overture, you will provide true, aceurate, current and complete information and you
will update Overture if the information changes;

g. you are a US-based business and you are operating Your Site and/or Your RSS Feed solely for viewing and use by
users within the UJS; and

h. you will abide By alt applicable laws, rules and regulations and you will not display or use any content that would infringe
the rights of any third pary (including but not limited to rights under contract, copyright or trademark law).

https://publisher.yahoo.com/legal/tnc.php 2/3/2008
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i. {i)i#f you are a sole proprietor, and you are an employee of Yahool, or (i) # you are an entity.that is owned by an
employea(s) of Yahoo!, you are participating in the Beta Program in compliance with Yahoo!'s internal policies.

j. You will not register or use any domain names containing 1) any Yahoo! or Overiure trademark, or 2) any string that in
Overture's sole opinlon is confusingly simitar to any Yahoo! or Cverture trademark.

10. Your Acknowledgmants. You acknowladge that: .

a. for Ad Pages receiving dynamic mapping, we will begin providing Matched Ads only after the dynamic mapping engine
t#ias had an opportunity to scrape the Ad Page; .

b. #we make fitering fonclionality available, we make no warranty that any fiter will prevent the displsy of any particular

. Hsting, content or language;

c. all right, title and interest in the content we provide to you (including but not imited to the Matched Ads), the Overture and
Yahoo! trademarks, and the Beta Program (including but not limited to al technology and processes involved in the
Program) are exclusively owned by Overiure, Yahoo! Inc. andior their icensors, We reserve any rights ot expressly
granted in this Agreemant and disclaim all implied licenses;

d. you are participating in the beta stage of the Yahoo! Pubkisher Network online program. At the conclusion of the Beta
Program, we may transition your account ino the generally available version of this program and you wilt be subject to

_ the terms and conditions and policies goveining that program unjess you tefminate your pariicipation; and

e. you may receive a promofionat rate of compensation for your participation in the Beta Program and that we reserve the
right to alter this rate af any time.

11. Abuse of Services. You agree not to:

a. addfo, subtract from or inodify the Ad Unit or the Matched Ads in any way (including making changes {o the order of the
Matched Ads or any information within the Matched Ads, making changes to any trademark, or making changes to

notices included in the Ad Unit {2.g., copyright and trademark notices)); : .

sfrip, modify or fitter the Mafched Ads in whole or in part

frame any webpage that is not within Your Site or Your RSS Feed, as applicable;

cache Ad Units or Matched Ads; .

give users of Your Site or Your RSS Feed or anyone else any kind of encouragement or incentive to click on Matched

Ads, including but not limited to language directing users to click on the Matched Ads or informing users that they can

support Your Site or Your RSS Feed by clicking on the Matched Ads;

display any content that would alter or obscure the appearance of the Matched Ads or any other content in the Ad Unit;

g. use, authorize or enable any automated means of generating impressions or clicks on Matched Ads or any manual

means of generating fraudulent or invalid impressions or chicks, or any other means designed to increase the payment
due under this Agreement; '

h. click on the Matched Ads;

i, display any webpage as an aliernative to fhe webpage accessed by clicking ona Matched Ad Gnchiding but not timtted to
disptaying an, additional instance of the same advertiser page that is displayed by clicking on the Matched Ad) or rediract
users who have cicked on a Matched Ad;

j. display all or part of the Ad Unit on any web site or RGS feed that is not owned by You, or sublicense or syndicate the
Matched Ads to any other entity, RSS feed or web site; )

k. display all or part of the Ad Unit on or through any emait or software application, or use any software application that is
downloaded onto user computers to drive traffic to Your Site or Your RSS Feed;

t. dispiay all or part of the Ad Unif to any user locaied outside the US;

m. sign up for more than & single Beta Program account; or

n. modify the Ad Code, the Query, or any éther Ad Codes, tags and other programming or tracking information provided to

you by Overture.

12. No Other Licenses. You are authorizel! to display the Ad Unit exéct!y as it is provided by Overture. You are recelving no other
license to use or modify the Ad Unit, the Matched Aris, any Yahoo! trademark, or any other content provided by Overture.

13. Grant of Rights to Overture. Notwithstanding anything in any Yahoo! Search Marketing or ottier Yahoo! privacy paolicy, temms of
service or any other document, you grant Overture, Yahoo! Inc., and af Overlure and Yahoo! affiliates and subsidiaries ("Related
Parties"} the following:

a. the right to disclose your personal and business information fo third parties {a} to the extent necessary to determine your
eligibility for the Beta Program, and (b) with its agenis, accountants, attorneys, contractors and other representatives for
Ovarture's business purposes; '

b. the right to include your infarmation in combination with information from other Overture publishers and disclose such
aggregated information to any third party;

c. the right fo receive and share any and afl of the information you disclose or make available (including but not limited to
information generated by your participation in the Beta Program) with and between the Related Parties;

d. the right to use your information for any internal business purposs; and

e. the right to crawd, copy, index or otherwise use the content of Your Site and/or Your RSS Feed(s), as applicable.

14. Reserved Rights. In addition to any right not expiicitly disclaimed or walved by Overture, we reserve the right to:

a. investigate yoil, Your Site, Your RSS Feed(s), your owners, officers, directors, agents, contraciors and employees, at any
fime;

https://publisher.yahoo.com/legal/tnc.php 2/3/2008
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15.

16.

17.

18.

20.

21.

-

b. change or discontinue the Beta Program, in whole or in part and temporarily or permanently, without notice and without
liability to you or any third party; and N
c. ptovide Ad Units that contain content other than "pay for petformance” advertisements, including, but not limited to, Ad
Units that contain advertisements of links to Overture or Yahoo! services, charitable or non-profit organizations, biog
posts, blog search results and web search results, without including such advertisements, links or reguits in the basis for
payment under this Agreement, even if we receive payment for them. '
Termination.

a. By You. You may terminate any of Your Sites’ or Your RSS Feeds' panticipation in the Bata Prograi‘at any fime by
removing the Ad Code from that web site or RSS feed. Upon your fermination, we may but do not have to inmediately
stap providing Matched Ads to-Your Siie or Your RSS Feed. If you place the Ad Code back on Your Site or Your RES
Feed, you will be subject to the then-cument Terms and Policies.

b. By Overture, We may suspend or terminate our provision of Matched Ads to you at any time, with or without notice, for
any reason of no reason, with or without regard for how well Your Site or Your RSS Fead is parforming, the quality of
user traffic coming from Your Site or Your RSS Feed, or any other factor, in Overture's sole discretion. )

Indemnity. You will defend, indemnify and hold harmless Overture, its parent and affiliated companies, and its advertisers
(Indemnified Parties™} from and against any and all claims, liabifities, lossses, costs, and expenses, including reasonable
attorneys' fees, which the Indemnified Parties suffer as a resutt of claims that ardse from or relate to your activities under or in
connection with this Agreement, including but not kmited to claims that allege or arise from: {i} a violation a thind party's right of -
privacy, or infringement of a third party's copyright, patent, trade secret, trademark, or other intellectual property rights, (if) any
breach of your obligations, covenanis, warranties or representations as set forth in this Agreament, including amy breach of any
applicable policles, (i) any violation of appficable laws, rules, and regulations by you, including, without fimitation, privacy laws,’
and {iv) any breach of this Agreement. You shall not enter into any sefflement that affects any Indemnified Party's rights or
interest, admit to any faulk or iiability on behalf of any Indemnified Party, or incur any financial obligation on behalf of any
indemnified Party without that indemnified Party's prior written approval_

No Warranty. YOU EXPRESSLY AGREE TQ THE FOLLOWING WARRANTY DISCLAIMER. YOU ARE ENROLLING IN THE
BETA PROGRAM AT YOUR OWN RISK. THE BETA PROGRAM AND EVERYTHING OVERTURE FROVIDES UNDER THIS
AGREEMENT 1S PROVIDED “AS IS." OVERTURE DOES NOT WARRANT THAT THE BETA PROGRAM WILL OPERATE
UNINTERRUPTED OR ERROR-FREE. OVERTURE, YAHOO AND THEIR LICENSORS ARE NOT RESPONSIBLE FOR ANY
CONTENT PROVIDED HEREUNDER OR FOR ANY SITE THAT CAN BE LINKED TO OR FROM THE MATCHED ADS. TO
THE EXTENT ALLOWED BY LAW, OVERTURE, YAHOO AND THEIR LICENSORS MAKE NO WARRANTY OF ANY KIND,
WHETHER EXFRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING WITHOUT LIMITATION WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NONINFRINGEMENT. OVERTURE MAKES NO
WARRANTY AND NO REPRESENTATION ABOUT THE RESULTS YOU WILL OBTAIN THROUGH THE BETA PROGRAM,
INCLUDING BUT NOT LIMITED TO ANY REPRESENTATION REGARDING THE AMOUNT OF MONEY YOU WiLL EARN
THROUGH THE PROGRAM. This warranty disclaimer shall apply to the maximum extent pemniited by law.

Limitation of Liability. YOU EXPRESSLY AGREE TO THE FOLLOWING LIMIT OF LIABILITY. OVERTURE WILL NOT BE
LIABLE FOR ANY liOST PROFITS, COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY
OTHER INDIRECT, $PECIAL, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES ARISING QUT OF OR IN
CONNECTION WITH THIS AGREEMENT, HOWEVER CAUSED, AND UNDER WHATEVER CAUSE OF ACTION OR THEQRY
OF LIABILITY BROUGHT, EVEN IF OVERTURE HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
OVERTURE WILL NOT BE LIABLE FOR DIRECT DAMAGES IN EXCESS OF ANY AMOUNT THAT OVERTURE HAS
ALREADY PAID YOU DURING THE 6 MONTHS PRIOR TO THE TIME THAT THE CAUSE OF ACTION ARQSE. IF YOU ARE
DISSATISFIED WITH ANY ASPECT OF THE BETA PROGRAM, OR WITH ANY OF THESE TERMS OF USE, YOUR SOLE
AND EXCLUSIVE REMEDY IS TO DISCONTINUE YOUR PARTICIPATION iN THE BETA PROGRAM. This limitation of liability
shalt apply to the maximum extent permitied by law.

No Public Statements. You may not issue any press release or other public statement regarding the Agrecment, ‘Yahoo! Search
Marketing, Overture, Yahoo! and/or Overture's or Yahoo! Inc.'s affiiates, or partners or advertisers without the prior written
consent of an authorized person &t Ovériure.

Other Claims. Nothing in this Agresment will be construed fo walve or prejudice Overture's ability to assert any cause of action
against you or any third party. For example and without limitation to any other causes of action, if you engage in any action that
constitutes an infringement of Overture’s copyrighted materials, we may pursue a claim for that infringement even though the
infringing action was not prohibited in this Agreement. In addition, for any breach of this Agreement or the Policies, we reserve
the right to pursue all avallable civil and criminal remedies in addition to our contractual remedies.
Confidentiality. You will not disclose or use Overture’s Confidential Information. "Confidential Information” means any
information disclosed or made available to you by Overture, directly or ndirectly, whether in writing, orally or visually, other than
information that: (a) is or becomas publicly known and generally available other than through your action or inaction or (b) was
already in your possession (as documented by written records) without confidentiality restrictions before you received it from
Overture. Confidential Information includes but is not limited to all information contained within Overture's reporting systems, the
Ad Code, these Temns, the Policies, click-through rates and other performance metrics and any other technical or programming
information Overture discloses or makes available to you.
Misc.
a. These Terms apply only to Overture's provision of Matched Ads fo you through the Yahoo! Publisher Neiwork Beta
Progeam. Any other Overture or Yahoo! products or services will be governad by the different terms of service applicable
to such specifid products or services, including any existing contract between you and Cverture,

b. Owerture reserves the right fo refuse to provide setvices to anyone, for any reason of no reason, in Overture's sole
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i discretion. i
c. ThisAgreementwﬂlbegavemedbythelawsquaﬁiomia,exdudingRsoonﬂictsuflawspﬂncipbs.mdisputEOrdaim
hemeenyouandOvenum.Yahmlmmeiraﬁiatesandsubsidiadeswﬂlbeadjudiﬁbdmmem or federat courts in
Los Angeles County, Californiza. Any claim against Overture arising from the Agreement shall be adjudicated on an

hdividmlbasis.andshallnotbeconsoﬁdstedhanyp i wﬂhanych‘morcontovefsydanyomerpa!ty.
d. YouagreetomeanyclaimorcauseofadionagainstOvarturewﬂhmone(nyearofmedatemauhedahnorcatmof
action arises.

e. This is the entire agreemerit between you and Overture with regard to the subject matter covered herein. Any other terms
and agreements (whether verbal, written or both) are superseded. T

f. A party can only waive rights under this Agreement by executing 2 written waiver signed by a duly authorized
representative. No other action of inaction will constitute a waiver.

g. The following sactions will survive termination of thiz Agreement: 1, 3d, 5, 8, 8,9, 10, 11,13, 14,16, 17, 18, 19,21 amd
22
n. The parties are independeri contractors. This Agreement does not form any joint venture, parinership, agency or
. employment refationship. .
i Exceptforyour indemnily obhgations, there are no third party neneficiaries to this Agreement,
j. You may not assign, resell, or delegate this Agreement or any of your rights or duties under this Agreement, even if you
sell or transfer Your Site and/or Your RSS Feed(s). Any attempted assignment, resale or delegation wili be void. '
k. Overture may assign this Agreement or delegate its responsibilities without your consent. Upon assignment, Qverture wil
have no further obligation or iabilfty under this Agreement.

I. Overture may change any or all aspects of Overture's and Yahoo!'s products, services or marketplaces, incluging the
Beta Program, at any time and without pofica. Nothing in this Agresment witl constrain how Overture and Yahoo! operate

their businesses.
Copyright © 2008 Yahoo! Inc. All rights reserved.
Privacy Palicy | Terms of Service } Terms and Conditions | Help Center
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YRHOO!, s
MARKETING *

GENERAL TERMS AND CONDITIONS FOR YAHOO! SEARCH MARKETING' ADVERTISERS

1. INTRODUCTION: Overtute is a SAS (dociété par actions simplifiées), with capital of 37,000 euros, recorded
in the Paris Commercial Register under number B 442 044 087. The head office of Overture is at 17-19 rue
"[Guillaume Tell, 75017 Pads (Feance); and it is part of the Yahoo! Group (hereinafter “Yahoo! Search Marketing™).

nditions, which Clients acknowledge that they have read, understood and accepted, notwithstanding any clanse to
he contrary in any document of Clients, specifically in their commercial documents, and any prior oral or written
ndertaking or commitment. Terms written with an initial capital letter that ate not defined in this introduction are
defined below. )

DESCRIPTION OF YAHOO! SEARCH MARKETING SERVICES:

1. Clients’ advedisements ace displayed in the form of sponsored hypertext links composed of 4 title and a
description of the product or service that is being offered by the advertiser and/or graphic elements
(“Description™), and a URL that refers users directly or indirectly to the advertises’s site (hereinafter referred to
jointly as the “Sponsored Links”) on the Yahoo! Search Masketing site http://searchmarketing.yahoo.fr and/ot the
partner sites of Yahoo! Search Martketing (heseinafter collectively “Yahoo! Search Marketing Network”).

By using Yahoo! Search Masketing Sesvices, Clients agree that their Sponsored Links will be displayed:

- As the result (i) of a search done by web surfers in an on-line search box (“Precision Match™ or
“Sponsored Search™); (i) as the wesult of prior activation by web surfers of a thematic hypertext link
(consisting of a specific term or word) offered by Yahoo! Search Marketing on those sites (“Hot Spot™);
(1) whenever the web page is loaded (“Content Match™ or “Context Links”*). Clients have the
capability at any time to stop their Sponsored Links from being displayed also as Context Links speci
through the “Manage my account” tnterface (Click here for more information on the “Manage my account”
interface).

- Depending on the key woz:’i(s) pre-sclected and as set out in article 4, and/or any other key wosrd
equivalent to the one already determined in order to pick up, i web surfers” searches, i) spelling ertors and
typos, singulat/plural, feminine/masculine combinations (e.g. if a Client is the high bidder for the key word
“diamond ring,” his Sponsored Link will appear for the search “diamond rings™) as well, &) pheases (c.g: if a
Client is the high bidder for the key word “diamond ring,” his Sponsored Link will also appear for the
search “buy a diamond ting”), iif) additional words (“diamond wedding ring), iv) queres in a different
order (“diamond and gold ring”) or Description. Clients may at any time stop their Sponsored Links from
being displayed as the result of a.broad target query, by using the “Manage my account” interface.

- Depending notably on the price bid that the Client will have made to pay to Yahool Search Matketing at
each click by a web surfer on their Sponsored Link(s), by decreasing order of price per key word and in the
number of links available on each Yzhoo! Search Marketing Network Pariner Site; accordingly Sponsored
Links of Clients who have made too low a bid might not be displayed depending on the conditions of the
parteer sites. Yahool Search Marketing constantly adjusts the price bid of a Client on a key word dependi
on the bids of other Clients, without ever exceeding the mazimum bid set by the Client. A minimum

http./fwww.overturenbref fi/CGV/CGV_Yahoo_Search Marketing EN htm 8/8/2006
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difference of 0.01 euro (€) is required between two Sponsored Links. So a Client must outbid the next closest
bid by at least 0.01 € in order for his Sponsored Link to sppear before his competitor’s link. Nonetheless,
the Client agrees that the positioning (ranking) and/or the order of its Sponsoted Links could be mod;ﬁedJ
and/or reorganized by Yahoo Search Marketing according to other criteria and in particular in ogder to
improve the performance of the aforesaid Sponsored Links on a given Web page of Yahoo! Search}
Matketing Netwods. Clients acknowledge and accept that the displaying of their Spensored Links on the
Network will also vary depending on the media or partner sites. -

- Inmadveﬂisingspaccofﬁz_eYahoolSeamhh&atbeﬁﬂgNetworkmdintegmtedintoaﬂo:partofﬁmt
network, without their being able to choose one or the other of the partner sites of that network. Chents;
also acknowledge that, primasily for reasons of maintenance, updates or technical improvements during the
circulation of their advertising campaigns, the Yahoo! Search Matketing Network is subject to change during
the cisculation of their advestising campaign. Clients accept the consequences of that, and specifically agree
1o appear on any new pasiner site of Yahoo! Search Marketing and/or to disappear from any old pattuer site
duting the circulation of their advertising campaiga, and Yahoo! Search Marketing may not be held Lable onr
any grounds.

_ If necessary, in a shortened or truncated form and/or that the size as well as the format of the Descriptions|
and/or the Sponsored Links could be modified, and this on whele or part of the Yahool Seadch Masketing
Netwotk, so in particular in order to allow a setting of these Descriptions and/or Sponsored Links in
conformity with the rules applicable to the partners’ websites composing the Yahoo! Search Madketing
Network. :

. To be able to use Yahoo! Search Marketing Sesvices, each Client must (i) determine the kst of key words that
will lead web surfers to its Sponsored Link(s) (see article 3.2), (if) develop its Sponsored Link and specifically its
Description (see article 3.3), (i) set the budget that it wants to allocate to its advertising campaign(s) (see article 5),|
(iv) have a Yahoo! Search Marketing account (see acticle 5), (v) fill out an advertisement insestion order ot
srder. The Client must fill out and send the advertisement insertion order (heceinafter “Insertion Order”) to Yahoo!
Search Marketing either: by email, fax or postal mail. If, for making the purchase of advertisiag space and execution
of its Insertion Orders, the Advestiser uses the services of a Proxy Agency, that Proxy Agency must fill out an
Inse: 'onOrde:andindudewiﬂlthatinset&onOrdc:magencyatmmﬁmonﬂmathﬁsm’shtm:hmdsmﬁoneq
duly filled out and signed. The Client states that all the information that it provides for its registration and payment
(especially by bank card and/or transfer) is complete aad accurate. The Chient acknowledges that Yahool Search]
Marketing shall be the sole atbiter of whether or not the campaign gets put on line.

SUBMISSION OF KEY WORDS AND SPONSORED LINKS:

31.  Prior io their circulation, Clients communicate the Sponsored Links (URL, Titles and Descriptions) and the
associated key words to Yahoo! Search Marketing, either: on line at the site hitp://searchmarketing.yahoo.fr (on the
on-line registration form at the add¥ess https:/ /signup.overtuse.com/s/dtc/signup /Pmarket=fz), by file transfes]
protocol, by email, fax, postal mail, or telephone of, if there is a modification of a Sponsored Link, using the “Manqgd

s acconnt” intecface located at the address https:/ /secure.overture.com /login.do?mkt=uk8docale=en_GB.

3.2 Tl:lckcywo:dschoscnbyC]icntsandﬁorwhichﬂleywishwmakeaper-clickp:icebidmustbc(i)choscnin
observanice of the editorial and propsiety rules established by Yahoo! Search Marketing vk bere for more information
bout the bropriety rules abplicable to key words) and (i) pursuant to the applicable laws and regulations and not infaage
ithird-party cights (see atticle 10 “Representations and Warmanties of Client”). Clients expressly acknowledge that the
service entitled “Se¢ key words searched,” which is available at the site http://searchmarketing.yahoo.fr, is & stmple
statistical tool that lets one find out the main queries associated with the key word selected during the previous
month, 2nd that it does not give Clients any right to use those key words to identify the Sponsored Link{s) and/of
the content of the web sites of the Clients that they are promoting,

3 The Sponsored,Links, and specifically the Descrption written by the Clients must comply with (1) the
editorial niles and rules of propriety established by Yahoo! Seacch Marketing (chick bere for more information abont editori
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rules and rules of pertinence applicable 1o Sponsored Links), (8) the applicable laws and regulations and not infringe third-
party rights (see article 10 “Client’s Representations and Warranties™)

4 Clients'aremthudzed,atmytime,toeliminatekeywo:ds&omthzirlistofkcywondsmd/ormsuspm_
their Sponsored Links, by connecting to the “Manage my account” interface (dick_bere for more information). Yahool
earch Marketing also reserves the right to eliminate and/or suspend temporasily or pecmangntly key words and/on
Sponsomdljnksiftheydonotconfonntowhatisagmedinarﬁcles4“Edim:ialCmit:ol”md10“C]ient’si
' [[Repiesentations and Warranties.” -

EDITORIAL CONTROL: Yahoo! Seatch Masketing sesecves the right, at any time (befote or after the Client
advertising campaign is put on ling) at its sole discretion () to refuse and/or withdeaw any key word, Description}
and/or Sponsored Link especially if they fail to follow the editorial dicectives or other Yahool Seacch Marketing
bracedutes or if they violate the applicable laws and regulations and infringe third-party rghts; such refusal shall not
enpender for the Client any right to any compensation of any sort; (i) to suggest any modifications to bring th
into compliance with the aforementioned directives, procedures, laws and regulations; howeves, the decision to
imolement any proposal and/or suggestion of modification shall lie with the Clieat, which shall be responsible for its
key words, Ul’s, Titles and Descriptions and more generally for its Sponsored Links. The Editorial Contro
exercised by Yahoo! Search Macketing shall not concem the availability of the key words used for putting the
SponsonedLinkoniim:.SuchEdiboﬁalCmt:olshaﬂnotmleasetheCEcnt,wbichshallbeusole ftOLi
responsibility.

OPENING AND ACCESS TO YAHOO! SEARCH MARKETING ACCOUNT: Yahoo! Search Macketing shall,
at its sole discretion, create a client account upon receipt of an effective initial minimum deposit required by Yahoo!
carch Marketing for all Clients. The initial deposit shall be credited to its accouat. Each account created shall
subject to the effective billable monthly minimum smount (Chick here for more information on the effective billable mins
wonthly amount). The Yahoo! Search Marketing account shall be credited whenever a payment is made by the Ciient,
and debited according to the methods of payment described in atticle 4.3 hecinafter. The right to access the Yahoo!
Seancthketingaccountsha]lhcpersomlmditmcoesaib]e.AnyamstotbeC]ient’sYahoo!Seanch i
\ccount shall be assumed to be by the Client. ‘The Client shall keep confidential all information enabling access to €
ahoo! Search Marketing account. Yahoo! Search Marketing refuses any liability for the consequences of fraudulen
access or access by en unauthotized petson. Access to the Yahoo! Search Marketing account must be u
exclusively manually. Therefore, Clients agree oot to access it o to use it with automatic means (such as ageats,
robots, scripts, web crawler ...) without express advance authosization from Yahoo! Search Marketing. The Yahoo!
Search Marketing websites contain technical devices for blocking robots. Clicats are prohibited from using processe
o circumvent those devices. Clients further agree to avoid any action that night hinder the propes functioning o
he Yahoo! Search Marketing websites, especially by imposing an excessive load on the computer infrastructure of]
ahoo! Seasch Marketing.

. MANAGEMENT OF CLIENT envmrnsme CAMPAIGNS:

61.  Clients may manage their accounts, advertising campaigns and price bids, either diecily on line through the

“Manage my account” intetface, or with assistance from a Yahoo! Search Marketing manager (hegeinafter “Account

(Manage ’)subiecttoaneffecﬁveminhmmbudgetmmmimmmdminhnummonthlyexpmdinmmq\ﬁmdby
ahool Search Marketing for all Clients {thck bere for more information).

5.2.  Clients who manage their accounts, advertising campaigns and price bids through an Account Manager may
hoose one of the following 3 (three) budget management methods:

e A maximum total budget for the entire duration of their adw:ﬁ;smgwmm
Otder. Once the budget amount is reached, Yahool Search Marketing may, with no fight to compensation
for the Client, suspend the circulation of its advertising campaigns before the campaign end date. The
Client’s Yahoo! Search Marketing account shall then be inactive. The client may check the number of days|
left in its accogntacceSsible through the “Manage my acoonnt” interface so that it can send Yahoo! Search

MatketingaRmewalOrdc:(heminafter“RenewalOtdet”)bomsumec&aﬂaﬁouofitscampaignonthe
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Yahoo! Search Marketing Network.

e A maximum total budget for the entire dumtion of their advertising campai indicated in the Insertion
Ordes, with a_maximum monthly budget. Once the monthly budget amount is reached, Yahoo! Search
Marketing may suspend, with no right to compensation for the Client, the circulation of the advertisi
campaign(s) during the month or day in progress, and resume it on the 1% day of the next month, up to
total durztion indicated on the Insertion Order. The Client’s Yahool Search Marketing account will then be
inactive. The client may check the number of days remaining in its sccount accessible through the ©
my acconn?” intecfice so that'it can sead Yahool Search Masketing a Renewal Order (hereinafier
Order")onoeilsmaximumwmlbudgetismached,sothatﬂmchruhﬁonofiiscampaiylontthahool
Search Marketing Netwotk can be resumed.

s A monthly maximum budget with no imitation of duration. Once the monthly budget amousit has been
reached, Yahoo! Search Marketing may suspend, with no right to compeusation for the Client, the
circulation of the advertising campaign for the month in progress, and resume it the next month or the next
day. The Client’s Yahoo! Search Marketing account will be inactive for the duration of the suspeasion.

6.3. Clients who manage their accounts, their advertising campaigns and their price bids ditectly on line throughl
“Manage nry account” mteeface may suspend or resume their campaigns directly on the “Manage my acconnt”
interface. The dusation of theit campaigns depends on the payment plan chosen (see article 7.4 below).

7. PRICE AND ]:AYMENT:

A Pﬁcci‘heminimumcﬁck—throughpﬁccpe:keywordbidbyﬂle@mxsmaynotbelessthanthcefﬁec&ve
minimum amount requited by Yahoo! Search Marketing for all its Clients (click hers for more information).

Sponsoted Links on line for them to be circulated in France, and who tesort to the services of 2 Proxy Agency fog
purchase of their online advertisiag spaces and the performance of their Lasertion Orders.

7.2.1. Conditions for the granting of the professional discount: The professional discount is granted to
advertisers whose Proxy Agency:
complies with the requirements specified in cliuse 7.2.2. of the present asticle;
complies with the conditions in relation to the tumover specified in clause 7.2.4. of the present article;
cacries out the management, the follow up and the supesvising of the performance of the Insestions Order
and of the payment of the invoices;
compliﬁsorinsuncsthatﬂleadverl:isetscomplywiththctimelimitﬁo:paymmtofthcinvoicesasmquitedr
in present General Teems and Conditions.

professional discount is granted to all the “advertisers” accounts” of the Proxy Agency or of the Proxy Agency!
Group, excluding the advertisers who have subscribed to a prepaid payment Plan.

722, Qualified Proxy Agency: Every Proxy Agency will have to provide beforchand o -Yahoo! Search|
Maﬂceth:gthedulyﬁ]ledince:ﬁﬁcatcofnmndaneSi@edhmexyAgencyandtheadvetﬁset,aspmvidedby
the Act n°93-122 of 29 January, 1993 on the purchase of advertising spaces (“Sapin Act”). Yahoo! Search
Marketing reserves the right to refuse the professional discount to any Proxy Agency who fails to submit

minimum of three active proxies in relation to Yahoo! Search Marketing in favour of legally independen
entities and if the APE code of the ProxyAgencydoesnotoormspondtothconemsemdforagencies
engaged in the business of puschasing advertising space and/or if the Proxy Agency does not meet the
conditions requited by the Sapin Act.

7.2.3 Calculation base of professional discount:

a) Definitions:
“Ptm&yAgencmeup”:g:oupoomposedoflegnlmﬁﬁcsthatminpuﬁculatengngedhﬂmpmchaseof
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mﬁsingspaccs,dimcﬁymindimcﬂycontroﬂedasdeﬁnedinAnticch.ZSS—3qftheanchCommcncileodc,by
the holding company of the group that the Proxy Agency belongs to.

“Quarterly Turnover™: total of gross sums before tax invoiced for the broadcast of Sponsosed Links|
aiming France 1)dudngathme—momhspm:iodbeghmingfourmonﬂzsbefo:ethecu:mtcivilquaﬂn:,ii)
Yahoo! Search Marketing to all the advertisers represeated by the Proxy Agency or by the Proxy
Group, iif) for the Valid Clicks.

“Valid Click(s)”: Click(s) registered by Yahoo! Search Marketing in compliance with the conditions o
Asticle 7.3 hereafter, except for clicks that were registered by ecror ot that are invalid clicks.

b@g@mpmﬁssiomldisoountisapp]icdmaquamdybasis and reassessed at the end of each civi
quatter, according to the Quattery Tumnover amount that is made by the Proxy Agency or by the Proxy
Agency Group. " '

¢) The belonging of a Proxy Agency to a group: If the Proxy Agency belongs to a group of ageacics, the rate
of the professional discount shall be calculated according to the Quartedy Tumover made by the group,
except for Clients who subscebed to a prepaid payment Plan. The rate obtained shall be applied to the

group of advertisers represented by the Proxy Agency or the Proxy Agency Group.

- The legal representative oftheProxyA@ncmeupandthelegalmpnesenmﬁveofﬁzerxyAgaﬂcyhavingsmt
to Yahoo! Search Marketing a joiat certificate confieming that they belong to the same group. This certificate sh
eesmblishcdinaccd'rdancctothespedmendmﬂedbyYahoo!SeamhMatkeﬁng.Thismodelisawﬂabhms&nple
request made to Yahoo! Search Macketing’s commescial department, '
_ Yahoo Search Masketing having not challenged the above certificate,
. The Proxy Agency actually belonging to the group at stake from the first day to the last day of the invoiced
quarter.

7.2.4. The professionnal discount rate; This rate i equali to:
- 12% of the gross amount before tax invoiced to the advestisers, if the Quatedy Tumover made by the
Proxy Ageocy or by the Proxy Agency Group is equal to or exceeds 750 000 euros gross before tax;
-S%Ofﬂneg:ossammmtbefonetaxinvoioedmtheadverﬁsers,ifthe Quatesrly Tumnover made by the
Proxy Agency ot by the Proxy Agency Group i siuated between 100 000 and 749 999 curos gross before
tax;

- 4 % of the gross amount before tax invoiced to the advertisess, if the Quaterdly Tumover made by the

ProxyAgencyorbytherxyAgencmeupiscqua]-too:infedorto 99 999 Euros gross before tax.

7.2.5. Miscellenaous: The Proxy Agency guarantees that the professional discount is applied in compliance with
~ the provisions of the Sapin Act. . -

Without prejudice of its Other fights, Yahoo! Search Marketing reserves the right to claim the

reimbursement of any unjustified professional discount and particulady in the event the Proxy
does not fulfil the conditions required in Article 7. “

Seasch Marketing on all the Client’s Sponsored Links, by the price per key word recorded by Yahoo! Search
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-

7.4 Payments and payment plans:
Clieats agree to pay Yahoo! Search Marketing in euro the amount debited from their account plus all applicable
axes, if any, in accordance with the applicable paymeat terms and/or paymeat plaas, as well a5 any invoicing terms
then 1t force.

As tegards Clients opeaing their account on line on http:/ /searchmarketing.yahoo.fr, payments shall be made by
ock. bank card or direct debit from said Clients’ bank account (the cosresponding expenses being bome by the

subject to the obligation not to exceed any daily or monthly cap, then the Client shall be subject to 2
traffic payment plan. An automated debit shall be made from the Chent’s card as soon as the Chent's
account reaches a balance equivalent to only 3-5 days of remaining traffic.

e  Prepaid payment plan: The Client is free to provision his account whenever it sees fit (check o carte blese).
he provisions above shall remain applicable in the eveat that services are supplied through a Proxy Agency. The
advertiser shall, in any event, remain solely responsible for the payment due in telation to the clicks generated -and
recorded on the Sponsored Links.

7.5 Dclay;and]atement:Pcnalﬁcsforlanepayment,ofanamountequaltol.S(oncmdahalf)ﬁmcsﬂle
fficial interest rate, shall be due without any reminder being sequited. Notwithstanding the above and withou
tejudice to its other rghts, Yahoo! SeamhMaﬂneﬁngmthedghtmsuspmdanenstahooISeamh
Jrketing account after a eminder lettes for outstanding sums sent by registered mail with return receipt requested
(hereinafter “RMLRR™ aad/or after an e-mail, semaining unsuccessful within three (3) days of its seceipt by the
Client, regardless of the reason for the non-payment. If within 15 (fiftecr) days of receipt of the RMLRR ot of the
e-mail, sums due to Yahoo! ScaxchMaﬂseﬁngmahunpai&thedimstahw!SeamhMaﬂmﬁngacmuﬁshxﬂbe
closed definitively without any prior nofice, formality or indemnity in favor of the Client, such action resuiting in the

emination of the Client’s Insertion Order, without prejudice of Yahoo! Search Marketing’s other rights. Al costs

Search Marketing is not responsible fbr their website(s), or for the conteats and maintenance of such website(s), ot
for any transaction that may be carried out by Internet users {and in pacticular any orders, payments, browsing, efc.);
() that they are responsible for updating theic Sponsored Links if such Sponsored Links no longeg correspond to
the data available on their websites or on the pages to which such data refer; (iii) that theit website(s) does/do no
include any contents owned by Yahoo! Search Macketing, whethet such contents ace fully owned or licensed,
including; (iv) to grant to Yahool Search Marketing the ittevocable right to access, display, use, reproduce o
represent all or past of theit website(s) and/or Sponsored Links, free of charge and for the purposes and within the
limits hereof.

9. CONFIDENTIALITY: The terms “Confidential Information™ sefer to any information communicated
d:i:aecrlyorindirectlybyYahoolSeamhMarbeﬁngtotheCHents,wheﬂae:inwﬁﬁngororaﬂy,emeptﬁo:an
information in respect of which it is possible to prove: (i) that such information was known to the public or had
fallen into the public domain prior to the date on which it was communicated by Yahoo! Search Marketing; (i) that,
for reasons not attributable to the Clieats, such information has become public and has been communicated
generally after having been disclosed by Yahoo! Search Matketing to the Clients; or (i) that such information was in
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(ILIFNT’ S REPRESENTATIONS AND WARRANTIES:

101  The Client represcnts and warrants that it has the powess necessary for exccution of the Insertion O
and the acceptance hezeof..

10.2 TheClimtwamtsthattheSponsonedlinks,hxch:ﬁnggmphicmatedﬂs,ifaﬂy,aswcﬂasthckeywmds
sed by the Client, do not breach any applicable law, regulation or standard currently in force (in particular as

103  The Client warmnts that the Sponsored Links do not give access to any sites whose contents are contary to

ahool Search Matketing’s editorial line and/or laws and segulations curreatly in force (and in patticular do aot
present any libelous or infringing information or matesial) or harm the reputation of Yahoo! Search Marketin;
and /ot its partner sites.

104  The Client also agrees not to deactivate, for any reason whatsoeves, dusing the term hereof, the “retum”
fanction made zvailable to Internet users by the browser that they arc using, in order to enable Internet users, b
activating such fanction, to retum to the pages of the Yahool Search Marketing Network.

105 The Client agrees to be solely responsble for defending any claim, subject 1o Yahoo! Seasch Marketing’s
right to participate in such defense, wil the counsel of its choosing, The Client also agrees to bear all damages and
losses resulting from the above causes, whether in favor of third parties ot Yahoo! Search Marketing, it being agreed

ahoo! Search Masketing, as well as its officers, employees or affiliates against any claim, action and/or remedy of
third party in relation to any violation of its obligations hereunder, or in relation to any impairment of the ghts o
third parties or violation of any law and/or regulation currently in force, and agrees to indemnify Yzhoo! Search
keting against any damaging consequences directly or indirectly linked to any such violation because of the

informed of any claim asserted by a third party, whether in respect of any violation of a right or in respect of an
siolation of a regulation, the Client agrees to immediately inform Yahoo! Search Marketing of such claim, and
ahoo! Seagch Marketing shall, in such event, be entitled to suspead and/os interrupt the display of the Sponsore
inks, and such suspension and/or interruption shall not give fise to any indemnification. The guaraatee shall 3
particular cover any indemnities paid in connection with eny scttlement and/or judicial action, awacd and/
sanctionsthatmayapplytoYahoolSea:chMa:keﬁngandshaﬂexmndtoanylegalexpenses,inchdingmy
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nrecoverible expenses, attomeys’ fees and expenses.

-

106 The Client warmnts that the Sponsored Links do not allow, in any manner whatsoever, for the collection o
identification of any personal data belonging to the users of such Sponsored Links, regardless of the nature of such
data, unless with the consent of the users and Yahoo! Search Marketing.

WARRANTY EXCLUSION: The Client acknowledges and agrees that the use Of the Yahoo! Search

12. DISCLAIMER: The liability of Yahoo! Search Marketing, of any eatity of the Yahoo! Group, of its
information providers, Ycensors, licensees, consultants, agents, service providers, entities belonging to the Yahoo!
Group and to the Yahool Search Macketing Network (Partner Sites, agents, employees), whether invoked on
unds of any non-performance, error, omission, intereaption, suppression, lack of delivery of merchandise, late
plementation or transmission, computet virus, unavailability of the communication lines, theft, destruction o
rauthorized access to files, amendment thereto or illegal use thereof, contractual breach, fault, or on any other
orounds, may not be incurred unless 2 fault is proved within 12 months from the date of the triggering event and
shall be strictly limited to the amount actually paid to Yahool Search Marketing by the Clients in oxder to place their
Sponsored Links during the half-year preceding the triggering event. In no event shall Yzhoo! Search Madketing o
any entity of the Yzhool Group, its information providess, licensors, licensees, consultants, ageats, service
orovidess, or any eatity belonging to the Yahoo! Search Masketing Netwotk o its agents and/or employees be held
liable for any indirect damage (in particular aay loss of data, data use loss, loss of income, financial and/or
ommescial loss and/ Qg image loss, etc) tesulting from the performance of the Insertion Otder and these terms and
onditions, from the use and/or impossibility of using the Yahoo! Search Marketing Services ot from any breach o
a guarantee. The Clients waive the right to institute any tort action against Yahoo! Search Marketing in relation to
the selection of the Yahoo! Search Marketing Services and/or the Parmer Sites, or as regards any actions, ecrors and
omissions committed by them. This disclaimer applies in pasticular to those third parties on which Yahoo! Search
arketing calls for the management of various parts of the Yahool Search Marketing Setvices, and to which Yahool

Hlalh
L2

3.  TERM: The term of the circulation of the Clients’ advertising campaign is that indicated on the Insertion
O:det(seeﬁr&cleﬁasmgardsﬂlemandmnewa]ofthcadmﬁsingcampaigns) ot is the term indicated as regards
hose Clients managing themselves their on-line campaign under on-line payment plans (see Article 7.4).

14. SUSPENSION — TERMINATION

1  The Clieats may, at any time, definitively discontinue the circulation of their advertising campaign by givi
ahool Search Marketing notice of their intent to definitively terminate their account and terminate theit Insertion
Order, by connecting to the “Manage nyy acount” intecface or by contacting their Account Manager or a Cliey
Service customer advisot, so that said Account Manager interrupts the Client’s interface in the “Manqgge my accoun?”
interface (hck bere for more information). The cicculation of the advertising campaign shall cease immediately upon
seceipt of the Client’s notice, 2nd any amount due by the Client shall be paid to Yahoo! Search Marketing.

14.2  Yahoo! Search Marketing reserves, at its entire discretion, the right to give the Client notice either of the
suspension or of the tetmination of the Client’s Yahool Seasch Marketing account, at any time, without any delay oz
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 ndemnity in favor of the Client and without any prejudice to the other rights of Yahool Search Marketing, subject
o the terms and conditions set forth below:

-~ Ifthe Clicnt has not sent to Yahoo! Search Marketing 2 Renewal Order in selation to the Client’s campaign
ptiortothemdofsuchcampaign.Theaccountshallthcnbesuspendedpendhg:cnewslofthecampaign.

- Subject to any mandatoty legal provisions, if the Client is subiecttoinsolvmcypmoé&lings.lnsuchevmt,
the Client’s Yahoo! Search. Marketing account shall be definitively suspended or tecminated; and the
Tnsertion Order shall be tarminated without any prior notice, formality o indemaity in the Clieat’s favor.

- IfﬂxeClientfn;ilstocomplywithitsobﬁgnﬁonssetforﬁahercinandinpatﬁcu]atthegumﬁeesdeuﬂed
under Article 10 heseof, or if the Client’s conduct is detrimental to Yahool Search Marketing, to the othe
Clidnts of Yahoo! Search Marketing, to its partners or partner sites and to Internet usess. In such event,
Yahoo! Search Marketing shall give the Client an e-mail notice of the suspension of its account and reasons
therefor. If, within 5 (five) daysofsuchmﬁoe,the(ﬂienthasnotmmcdiedihcbwhiuvohedbyYahool
Search Marketing, then Yahoo! Search Matketing reserves the right to tesminate the Insertion Order,
without any prior notice, formality ot indemaity in favor of the Client, without prejudice to any indemnities
and other rights in favor of Yahoo! Search Matketing. In any event, the Clicot shall be responsible
paying any and all amounts due to Yahoo! Search Marketing,

14.3. Any and all provisions conceming in patticular confidentiality, guarantees, payment and Hlability shall survive
the termination of contractual relationships between Yahoo! Search Marketing and the Clients.

15. REIMBURSEMENTS OF AMOUNTS ON THE CREDIT OF THE YAHOO! SEARCH
MARKETING ACCOUNT: Unless a fault is committed by the Client, the closing of the Yahool Search Marketin
account shall trigger repayment to the Client of any amounts credited to the Client’s account and against which no
amount has yet been applied. No tepayment shall be made in respect of the initial deposit and the minimum

monthly expense tequired by Yahoo! Search Macketing.

16.  UTILIZATION OF THE MATERIALS RELATED TO THE SPONSORED LINKS ON THE YAHOO! SEARCHIf
MARKETING NETWORK: By using the Yahoo! Search Macketing Setvices (including the information intended for
the Sponsored Links), the Clients irsrevocably assign to Yahoo! Search Marketing and to the partoer sites the right to

se, reprodnce,nep:esmto:modifyallorpartofmwhmamdﬂs, free of chasge and subject to the limits set forth

hesein.

17.” NOTICES: Yzhoo! Search Masketing may give notices to the Clieats in general on the Yahoo! Search
Marketing Netwotk or at the following address: htip:/ /searchmarketing.yahoo fr. Any individual notice shall be

he Client. The Clients shall be respmsibkfotmmﬁngthcwcumcyofthei:addmssesmdmyothethfomﬁon
provided to Yahool Search Marketing, Any electronic messages shall be deemed received on the date of their recetp
by the intended recipient as indicated on the seader’s return receipt. Any electronic message rectived dusiag a
weekend ot legal holidays shall be deemed received on the following working day. Any registered mail return tecetp
mqucsnedshallbedeanedreceivedonthedateindicatedonthetemmreedptnequestﬁlbdinbythehmnded
recipient.

18. GOVERNING LAW - JURISDICTION: These Geaeral Terms and Conditions for Advertisers and the
asertion Order shall be governed by French law. THE COURTS LOCATED WITHIN THE VENUE OF THE
PARIS COURT OF APPEALS SHALL HIAVE SOLE JURISDICTION AS REGARDS ANY DISPUTE ARISING
N CONNEGTION WITH THE VALIDITY, INTERPRETATION OR PERFORMANCE OF THESE TERMS
D CONDITIONS APTD THE INSERTION ORDER.

http:/www.overturenbref fr/CGV/ CGV_Yahoo_Search Marketing EN.htm 8/8/2006
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19. MISCELLANEOUS PROVISIONS:

-

19.1 The Insertion Order and the General Terms and Conditions for Advertisers shall supessede and replace any
dmagrwmmﬁ,pmpomkmdwmmﬁaﬁoﬂgwhe&etmadeomﬂyozhwﬂﬁn&meahmlSmmh
Marketing and the Chents. Each Insertion Order and the General Terms and Conditions shall form an {ndivisible
whole containing the agreement of the Parties as regards the relevant subject matter.

19.2 Yahoo! Search Martketing teserves the right to amend the General Terms and Conditions for Advertisers. The
amended General Terms and Conditions shall come into force from the moment they ate put on line on the Yahool
Search Marketing site at the following address: hitp:// searchmarketing yahoo.com/fr_FR/legal/piterms.php shall
apply by sight to all Insertion Orders that will be signed following this putting on line. Concemning the Insestion|
Order in progress, the amended General Terms and Conditions for advertisers shall come into force one month
after their notification to Clients, except in the case they ate expressly refused by the Client.

19.3 The Clients maynottescl!,assignorﬁansfe:toanymtumlorlegalpemon,hch;dhlgtomypumt, fellow

subsidiary or subsidiacy, any of the sights granted hercunder and/or under the Insertion Order. Any attempted
ale,assigmnentorttansﬁ::shallﬁesultintheimmediawteminaﬁmofthclnwﬁonOnde:withoutmyﬁabiﬂtyo
ahoolSeatchMazkedngaudsubiectmanymdaﬂdmnagespossﬂalyaccmingtoYahoolSen:chMa:lnedng.

19.4 Clients acknowledge and accept that alt dats, information, datafiles and all other digital elements exchanged
vith Yahoo! Search Marketing, as well as all other expressions of intention including the ones made by electronic
means relating to the , Clients’ consent to these General Terms and Conditions or to their successive amendmeats,
resulting from the continuation of the use of the Yahoo! Search Marketing service by Clients after the amendments
having been put on line, shall constitute valid, admissible, opposable evidence which will have the probative value o
a contract.

he Clicnt undertakes to sefrain from contesting the admissibility, the effectiveness, the opposability or the
brobative value of the elements that have an electronic natuce or format, on the ground of their electronic nature.

xcept where evidench to the contrary is brought, these elements shall be valid and opposable to Clieats in the same
way, under the same conditions and with the same probative value than any document that may be established,
received or kept in writing.

hese General Terms and Conditions were last revised on 25 July 2006.

http://www.overturenbref fi/ CGV/CGV_Yahoo_Search Marketing EN.htm 8/8/2006
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B |nterot ad-traffic scams could be ripping off as much as $1 billion annually. ' Isin

. Are Web companies like Google doing enough to foll them? 2 glicl
Web consultant Greg Boser has an ingenious method T oRyToOLS . 3. Say
for sending loads of traffic to clients’ Infemet sites. | STORYTOOLS .. .~ dev
_ S | o<t month he began using a software program { ¥ Pringer-Friendly Version < 4 Lp;:g
1. Select iIndustry inown as a clickbot to create the impression that-  » E-Mail This Story 5. Geft
(Technology i USers from around the world were visiing sitesby | » Reader Comments ' Hom
L way of ads strategically placed alongside Google 1 0 M o
search results. The trouble is, all the clicks are fake. |
And because Google charges adveriisers on a per- Lo Get Free |
| click basis, the extra traffic could mean sky-high bilis
| for Boser's dients. POLL WNSTANT SURVEY >> MARKE]
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But Boser's no fraudster. He cleared the procédure
with-clients beforehand and plans to réimburse any
resulting charges. What's he up to? Boser wants to
Spectal Reports get to the bottom of a blight that's creafing growing
[Buoss concemifor online advertisers and threatens to wreak .
Im Beat havoc across the Intemet: click fraud. * Company Mame :
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BILLION-DOLLAR QUESTION. The practice can

[
51
|
1 -

wildly skew statistics on the popularity of an ad, drain ) :
markefing budgets, and enrich the scam artists ' PREMIUM SEARCH
behind it. While click fraud isn't new, the methods for | Search by job title,

canying it out — take Boser’s clickbot sofiware — are ‘ geography and builda
getiing increasingly sophisticated. And some : list of executive contacts |

advertisers, analysts and consultants question
whether Web companies such as Google (GOOG)
and Yahoo (YHOD) are doing enough to nip click
fraud in the bud. ™No one has any idea how much of
this Is actugBy going on," says Boser. "So we're going
to see how well [the search engines] actually iry to
protect advertisers.”

One of Boser's biggest challenges is pulting a finger
on exactly how widespread the practice is. Some search consultants say click
fraud accounts for upwards of 20% of all trafiic, and may generate more than $1

z » Most Popular

billion in dublous sales a year. Others say those stats vastly overstate the problem.

Now, one of the biggest players in fraud detection aims to end the guessing. Fair
Isaac (FIC), which analyzes 85% of U.S. credit card transactions, will unvell plans
at this week's Search Engine Strategies Conference for what it says Is the most
rigorous study ever of click fraud. Fair Isaac will invite companies to submit traffic
data that can be mined for aberrations that may signily fraud. "We've seen
indications that the overall losses due to click fraud could equal more than $1
billion [a year] — larger than the total magnitude of credit card fraud In the us
says Kandathil Jacob, Fair Isaac’s director of product marketing. "it's certainly
worth our effort to look atit."

MORE CLICKS, MORE DOLLARS. A rising number of companies would agree. The
percentage of advertisers listing dick fraud as a "serious” problem tripled in 2005,
to 16%, according to a survey by the Search Engine Marketing Professional
Organization. Advertisers have filed at least two class-action suits saying Google,
Yahoo, and other search engines ought to be more up-front about methods for
combating the practice. Google says the sults are meritiess. Yahoo dedlines to
comment.

And in January, Standard & Poor's equity analyst Scoit Kessler downgraded
Google stock in part because he considers click fraud a "notable risk” (see BW
Online, 1/17/06 "S&P Downgrades B $o . Among his concerns: the
prospect of false clicks may sour companies from placing ads on Google. He too
says Google needs to be more forthcoming on the issue. "No one has any idea as
to what Google absesses [as] fts own percentage of clicks that are generated by
fraud, no idea what that process consists of, and all the things that are being. done
to batile it,” he says. N

Aftention to online fraud will only increase as advertisers devote more of their
budgets to the Net, where the cost of ads varies by frequency of dlicks. The more
times an ad is clicked, the more the advertiser pays. In one of the most common
categories of pay-per-click ads, the ad shows up next to search results.

INVESTIGATING COMPLAINTS. The other common type is known as a contextual
ad, where ads are placed on third-party Web sites, Ad revenue is split between the
Web site publisher and the company, such as Google or Miva (MIVA), that works
as a middleman, matching advertisers to relevant sites: Yahoo's comparable
contextual-ad program is still in testing. Its with these types of ads that serlous
damage can be done by site owners who fraudulently click ads appearing on their
own Web pages, security experts say.

2/27/2006
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So how do they do it? This isn't the work of a lone Webmaster with an itchy mouse
finger. Software like Boser's routes traffic all over the Internet through anonymous
"proxy" servers scatiered in far-flung locales, creafing the llusion that visitors are
logging on from all over the place, masking the traffic's frue origin.

Then there are software companies with names like Fakezlla that sell traffic
simutators online for as low as $40, advertising them ae a way to improve your
site profits.” The owner of Fakezilla, who wouid only give his name as Jack, says

. the software is intended to make sites appear popular and thus boost ranking on

search engine pages. He concedes it can be used for other purposes.

»31 OODSUCKING MOSQUITOES.® Security experts say that filtering out some
software-created traffic is easy, since it's possible to detect when it comes from
anonymous sources. "We feel that 98% of legitimate traffic has no reason to use
anonymous proxies,” says Dmitri Eroshenko, founder of click fraud consultancy
Click Labs. "As far as finding them, it's just a matter of checking who the [server]
address is registered to."

it gets more complicated when a hacker empioys a whole network of clickbots. In
this scenario, a virus writer could release a worm that infects thousands of
unprotected PCs, making them slaves to the hacker. He could then route traffic
from real computers all over the world to his network of sites.

With enough Web pages and enough "zombie" computers, each clicking and
receiving clicks just a few imes a day, a hacker could create a fidy business that's
nearly impossible to detect, says Ken Dunham, a Web-security expert with
Verisign-owned iDefense. "They're bloodsucking mosquitoes, and you Just can't
get them all,” says Dunham, who works with law enforcement officials to frack
down hackers and online con artists.

UNDER INVESTIGATION. Meanwhile, code for boinet software is becoming more
freely available on the Internet, making it easier for would-be hackers to
disseminate spam or perpetrate identity theft and click fraud. "In August, 2004, we
predicted we'd see exponential growth, and that's exactly what we saw,” says
unham, :

Google and Yahoo say they strive to weed out all kinds of ilegitimate traffic.
*Monitoring compliance is a regular aclivity for us,” says Shuman Ghosemajumder,

_manager of the Google team that monitors invalid click activity. To stop click fraud,

Google uses software to scour Web traffic through its ads for repeated clicks,
unusual pattems and visits from anonymous and overseas proxy servers. The
program filters out what it deems invalid, and doesn't charge advertisers. When an
advertiser complains about potential click fraud, a special team investigates and
determines a refund is warranted, says Ghosemajumder.

Says John Slade, Yahoo's senior director of product management. "Clck [fraud] is
a serious but manageable challenge. It's challenging, and that's why we've built up
a system that we confinually refine and update for new patterns and problems.”

" ACK OF TRANSPARENCY." Some advertisers remain skeptical. A class-action
tawsuit Jed by Texarkana, (Ark.)-based Lane’s Gifts & Collectibles accuses Google
of reticence and conffict of interest over the matter. A pay-per-click system "is not
structurally designed to avoid these problems — in fact it facilitates them,” says
Stephen Malouf, who is representing Lane’s and the other companies. "l don't
atiribute any malevolence to (the search engines), but there is a lack of
transparency...what's needed is a trusted third party that the industry decides on
collectively.” |

Until then, Boser is taking matters into his own hands. He wants to ensure click
fraudsters don't take his clients’ dough into theirs.

http:Ilyahoo.businwsweek.oom!ﬁchnologylconteﬂﬁfebZOOﬁlthOO&ZZ’?_%050_6.htm
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Helm is a reportter for BusinessWeek Online in New York

READER COMMENTS

Most recent comments

See gll comments
Leave your own comments

Nickname: larisa :

. Review: StudicTraffic was claimed as a traffic-creating scam before. Controversy
regarding its business model and legitimacy is echeing everywhere. | am wondering,
is this program simitar to the program that the article mentions.

Date reviewed: Feb 27, 2008 5:41 PM

Nickname: gigslist

Review: Something to report. | did a search on click bot and found a popular
freelancer referral site promoting jobs for click bot creators and a company saying
they wili create dlick bots. See link balow.

http:/Awww . elance. com/cirfp/mainfjobinfo, pi7jobld=84853728 call d=10224

Date reviewed: Feb 27, 2006 5:12 PM

Nickname: Martyn

Review: The fraudsters themselves benefit by providing a service along the lines of
“wal dlick on your compstitors and hurt their business.” As search-engine marketing
grows, ad pricing will reach an equilibrium where adverliging costs are just below
advertising retums. If Google and Yahoo ailow dlick fraud to continua, the
advertisers' sales conversion rate will decrease and dlicks will be devalued. So in the
fong term, there's no benefit for search engines to allow click fraud to continue, The
fake clickers and the unscrupulous businesses that use their services are the only
beneficiaries of click fraud.

Date reviewed: Feb 27, 2006 4:13 PM

Mickname: Hemr X
Renrlew: | do not think dick fraud is orofitable for advertising companies. It is like

R [p— [
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ra Weinstein

I R _ e
From: "Yahoo! Search Marketing” [platinum-ysm@yahoo-inc:com}
Sent: Wednesday, September 08, 2006 3:29 PM
To: ra Welnstein; Joanie Yannotti
Subject: Re: Case #103236348

Sep 6 2006 12:27 PT
Helle Joanie,

This e-mail is te confirm a credit to your account in the amount of $17,082.80 on 08/01/06
for clicks reviewed between 04/28/06 - 06/28/06.

If you have further questions on this matter, please do not hesitate to contact us
further. ‘

Thank you,
Sincerely,

Garen Der-Grigorian
Platinum Specialist

Direct Platinum Team
Yahoo! Search Marketing
platinum-ysmé@yaheco—inc. com
{866} 924-6676






