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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MICHAEL McDERMOTT,

Plaintiff,
MEMORANDUM & ORDER

-against 08CV-1503 (KAM) (ALC)

LIBERTY MARITIME CORP., ALLIANCE
NEW YORK CITY LLC, AND LIBERTY
GLOBAL LOGISTICS,LLC,

Defendants.

CARTER, UNITED STATESMAGISTRATE JUDGE.

Before the Court is Defendants’ motion to reconsider the portion of my May 13, 2011
Memorandum & Order (“May 13 M&Q''that precluded Defendant$é bene esdelepositions
of the VirginiaBeachCorrectionalCenterpersonnel (“VA personnélfor any other purpose
except to authenticate documents received byahetec. For the following reasori3efendants
motion iSDENIED.

l. Background

On May 13, 2011, | addressed a number of arguments raised by both parties relating to
discovery violations. (Docket Entry No. 1653-pr exampleDefendants served seveFdd. R.
Civ. P. 45 subpoenas without prior notice, untimely disclosed documents, and untimely served
Rule 45 subpoenas after the close of the June 15, 2010 factual discovery d&gdicigcally,
Defendants served a subpoena on the Virginia Beach Correctional Centetinggqaeesrds
related to Plaintiffs incarceration and his medical files. Allegedhe medical recordshew

that while Plaintiff was in prisqrhewas evaluated and housed in the general populatiohend

! A de bene esseposition is one takefin anticipation of a future neédBlack’s LawDictionary (9th ed. 200).
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did not receive special treatment or accommodation relat@aytgision impairment.Plaintiff
hadrequestedinter alia, that | preclude a number of documents received in response to
DefendantsRule 45 subpoenas. | denidek preclusion in my May 13 M&O, but admonished
Defendants for theiconduct. | also ordered that the parties may not conduct further discovery
and that Defendants were not permitted to conduct depositions of the VA perfsommgi other
purpose except to authenticate the medical records because they should hasteddahdse
depositions during the discovery period, but they negligently failed to do so. As set forth in
greater detail imy May 13 M&O, he parties extended discovery many tijiikesy had two
years to conduct factual discovetlyis case has been pending for over three ye#nsut delays
from any dispositive motion practicand yefthe parties are nowhere near trial.

. Discussion

Defendants bring a motion to reconsider presumably under Fed. R. Civ. P. 60(b) and
Local Civil Rule 6.3. Rle 60(b) provides that courts may relieve parties from final judgments
orders or proceedings fointer alia, mistake inadvertencesurprise excusable negleatewly
discovered evidencé&aud or “any other reason that justifies relief-ed. R. Civ. P. 60(b).
“The standard for granting [a motion for reconsideration] is strict, and recoatsicewill
generally be denied unless the moving party can point to controlling decisions thrad dlee
court overlookednatters in other wordsthat might reasonably be expected to alter the
conclusion reached by the courShrader v. CSX Transpnc., 70 F.3d 255, 257 (2d Cir. 1995).
A motion for reconsideration under Rule 60(b) rests within the sound discretion of the court and
“[is] generdly granted only upon the showing of exceptional circumstanddendell v.
Gollust 909 F.2d 724, 731 (2d Cir. 199@jf'd, 501 U.S. 115, 111 &t. 2173 115 L.Ed.2d 109
(1991). The motion “should not be granted where the moving party seeks soédiygate an

issue already decidédShrader 70 F.3d at 257.
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Defendants argue thhbverlooked the fact that the propostibene essgepositionof
the VA personnels to obtain trial testimony that would not otherwise be available because the
witnessesire bgond the subpoena power of the Court. They further arguérthieng the
scope of the depositiomsstricts the admission of what would otherwise be competent trial
testimony. Defendantproposethat the Second Circuit recognizes the distinction between a
bene essdeposition an@discovery depositionDefendants deny that they are seeking 1o re
open discovery or obtain information of which they are unaware. They state that they have
alreaq investigated the facts and they have spoken to the VA persorstetling the Health
Services Administrator. They further allege that much of the informatiafléxted in the
records and that testimony is requireeé@xplain the significance of the entries in the records.

Plaintiff opposes the motion to reconsider angues that Defendants atemping to
circumvent the discovery deadliaad my May 13 M&O byharacterizing thedhird-party
depositions as depositions to be used for trial purposes onlgatiéie taken after the discovery
deadlineand presumablygnytime before the date of trial. They also argue thantbemation
Defendants posseshould have been disclosed during the discovery period and this is another
example of Defendants concealing information that they otherwise havdigatiob to disclose
under the federal rules

| will admit thatthereis indeedsomeconfusion among the district courts in New York
whether ade bene essgeposition may proceed after the close of discovBseKingsway Fin.
Sens.,Inc. v. Pricewaterhouse-Coopers LI Ro. 03CV-5560,2008 WL 5423316at *2
(S.D.N.Y. Dec. 31, 2008) (noting the conflict). Our circuit has never addressed thardsue
there is a dearth of case law in New Yodncerning the topic.

Fed. R. Civ. P. 32&) governs the uses of depositiondrial. In Manley v. AmBase

Corp., 337 F.3d 237, 247 (2d Cir. 2008)¢ arcuit held that~ed. R. Civ. P32(a)“draws no
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distinction between depositions taken for purposes of discovery and those taken for alsé at tri
See also Wbél. James MilleMarine Servs.Inc., Nos. 08€V-3636, 08€V-4799, 2010 WL
2606469, at *3 (E.D.N.Y. Jun. 21, 2010). Taeer courtin Manleypermitted theparties to
deposdahedefendants former chairmatonce as part of the discovery process and again
pursuant to @e bene essaroceeding ordered by the court when it appeared that the gwegaty-
old California resident would not travel to New York for trial,” the latter defmwslieing one
taken“in anticipation of a future need.Manley, 337 F.3d at 247.

In RLS Associates, LLC v. United Bank of Kuwait PNG. 01CV-1290, 2005 WL
578917, at *7 (S.D.N.Y. Mar. 11, 200%he court allowed thde bene essdeposition othe
defendantskey witness to occur after the close of discovery. Theeewitness was a former
employeeof the defendants artiiring the litigationhe moved from New York to DubaiSee
id. at *5. The witness was unwilling to travel to NY to give live testimo®ge id The court
allowed the deposition to take plade bene esdgecause it was cle#tnat the deposition was to
preserve testimony and there wasneed for the defendants to take a deposition of their own
witness during the discovery perio8ee idat *7. In lieu of live testimonythe defendants were
allowed to present the examination bgleo, in part becaus&ontemporaneous transmission of
[the witnes§ testimony would be highly inconvenierdye to the large time difference between
New York and Dubai.”ld. at *7-8. InKingsway Fin. Servsthe party applied to the court for
leave to takelebene essdepositions after the discovery period. 2008 WL 5423316, aTh2.
court said there was no controlling authority in the circuit about the issue and liveeliha
allow the parties to take tlie bee essedepositions after the discovery period, but denied the
motion because the plaintiff did not specify the names of the witnesses or whetivenesses

have already been deposegkee id



The cases | just described distinguishable from the issues hefiéhis is not a case in
which thenecessity talepose th& A personnetesults from the need to preserve testimony that
the witneseswould otherwise have given at trial, based on unforeseen events arising after the
close of discoveryThe witnesses are not Defendamsployees that became unavailable after
the discovery deadline. Defendants knewlaiintiff's incarceration since March 22009,
almost fifteen monthsdjore the close of factual discovery andythwited until the summer of
2010 to serve subpoenas requesting documents. They had sufficient notice during theydiscove
period that these witnesses were unavailéilérial purposes and they could have sought
enforcement of a subpoena in the appropriate district under Rule 45(a)(2)(B) during the
discovery period. Such a deposition cotllen have been available for use at trial under Rule
32. Defendants negligently failedtike the depositions at the appriate time SeeChrysler
Intern. Corp. v. Chema)y280 F.3d 1358, 1362 n. 8 (11 Cir. 20Q03)]arties who delay in
taking a needed deposition and who assume that a district court will draw (whendhel&nbt
and if the pretrial order does notllistinction for pretrial scheduling purposdxetween
different kinds of depositions assume a risk: they cannot count on the triab @lawing g de
bene esdadeposition to be taken closer to the trial date.

Nor is this a case wheredaposition had been taken during the discovery period and
Defendants wish to take another deposition that is specifically tailored teth@sirial
testimony. Defendantsarguethat had the witnesses beenhe furisdictional limit of the @urt,
they could simply produce these witnesses at tBafendantforget, again that theyhad an
obligation to supplemertheir automatic disclosurgrirsuant to Fed. R. Civ. P. 2§(E)A) in a
timely manneiafter they obtained the information. Theysta their motion that thelyavethe
names of the personnel and they concluded their investigation. However, it dbpghese

not disclosedhese witnesses to Plaintiff. Untimely disclosure appears to be a repetitive
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problem. Defendants may argue that these depositions are not for discovery purpnsss bec
they have already discovered the informatlaut they disregard that Plaintiffould have

wanted to conduct discovery concerning these witnesses. Without disclosingssest under
Fed. R. Civ. P. 26(a)(1)(A)(i), Defendants wrongfully presume that they woulddvesdilto
present the witnessastrial. Had Defendants timely disclosed tlaenes of the witnesses and if
Plaintiff failed to depose thewhuring the discovery period, Defendants would have a stronger
argument justifying a need to take the deposstadter the close of discovery.

In George v. Ford Motor CoNo. 03CV-7643, 2007 WL 2398806 (S.D.N.Y. Aug. 17,
2007),the plaintiff wanted to take thde bene essgepositions othe defendans former
employee outside of the discovery period. Similar to Defendantstherglaintiff argued that
they werenot seeking to reopen disaay, butthey wantedo take the deposition for trial
purposes only. It argued that it “they hardly need to cite precedent befong iasiibpoena
directing an out-oftate fact witness to sit forde bene essgeposition any more than they
would need special leave of court to subpoena [the witness] to appear for trial in therSouthe
District were he residing in Manhattar007 WL 2398806, at *11. Thdistrict courtdenied
the requestholdingthat“both discowery andde bene essgepositions ‘are governed by the
scheduling order’ set by the Court, and may not be conducted after the close of diabseaty
good cause to modify that ordend. at *12(citing Sanofi-Synthelabo v. Apotex Indo. 02-
CV-2255, 2005 WL 469594, at *1 (S.D.N.Y. Feb. 18, 20@shered to on rehearing005 WL
816267 at *1-2 (Mar. 25, 2005))).In Sanofi-Synthelahdhe defendant wanted to take thee
bene essdeposition of a noparty seventeen months after the close of factual disco2&35
WL 469594 at *1. The court heldhat“[d]epositions of fact withesses who reside beytral
subpoena range of this Court were to have been conducted prior to the close of fact discovery,

not long afterward.”ld. It noted “the Federal Rules of Civil Procedure make no distinction
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between depositions taken for the purpose of discovery and those taken de bene essgesboth ty
of depositions are governed by the scheduling ordek.5ee also Donk v. MilleiNo. 99CV-
3775, 2000 WL 21840@t *4-5 (S.D.N.Y. Feb. 24, 2000) (denyidg bene essgepositions
after the close of discovery because the party had a full and fair oppottutaike those
depositions during the discovery period but counsel chose not to conduct them during discovery).

There is no difference between the depos#tiproposed here as opposedyfmcal Rule
45 deposition®f nonparties Depositions are generally devices for discovery. But in the right
circumstancesalmost all depositions potentially could be uasttial testimony SeeFed. R.
Civ. P. 3Za). With some exceptim)all witnesses residing outside 100 miles of the district are
unaffected by theawrt’s jurisdiction and if we were tacceptDefendantstheory,that means all
such depositions and documec#s be requestealitside the discovery period and loosely
characterized ddrial testimony merely because counsel did its own investigation before the
request. It is well settled that Rule 45 subpoenas must be served during the discovaaly peri
SeeMcKay v. Triborough Bridge and Tunnel Authoyiyo. 05CV- 8936, 2007 WL 3275918
(S.D.N.Y. Nov. 52007) quashing subpoendisat sought trial exhibits because it veasved
after the discovery deadlingiting cases)see also Dodson v. CBS Broadcasting,, No. 02-
CV-9270, 2005 WL 3177723, at *1 (S.D.N.Y. Nov. 29, 2005) (“While Rule 45 can be used to
subpoena documents to be introducetialtas trial exhibitsthe need to do so should be limited
because of the liberal federal pretrial discovery rtjes.

Defendants further argue that the May 13 M&O decision is inconsistent bedausif P
is allowed to takele bene ess#epositions of his treating physicians. |issued an order on
January 24, 2014allowing the parties to take the depositions of the treating physicians closer to
trial becausef Plaintiff's continuousnedicaltreatment. Had Defendants needed the

informaion from the treating physicians during the discovery peaoshortly thereaftethey
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certainly could have noticed the physiciansappled to the Court.l would have resolved any
objections to the depositionThe treating physicians anetside of the Cours’ jurisdiction
similar tothe VA personnel. Had the parties taken the depositions during the discovery period,
the parties could have used that deposition for trial purposes under Ruld@2{lag, testimony
would be outdated and incomplétecause of Plaintif6 ongoing treatment. It made practical
sense to wait closer to the trial date to depose the physieiduies than subject the physicians to
multiple deposition$ | allowed the deposition of Dr. Schatz to occur after the discovery
deadline because | was not notified until January 5, Btdtlireatment was complete. | then
ordered the deposition to occur by March 1, 2011, but because of some confusion, tiierepos
was never take | am reinstatinghat order and the deposition of Dr. Sehsthall occur no later
thanSeptember 6, 2011 because there is no reasormé&bayfurtherthe deposition

Defendants also point out thads bene ess#epositions are common in maritime practice.
This is because many of the employees in the maritime industry are indeadalmi@yor trial
purposes and their schedules are difficult to coordinate because their occupties them to
be outatsea. It makes sense that both parties would accommodate maritime personnel and at
times the deposition has to be taken outside of the discovery period. A&gsiis, not the case
here. The VApersonnel are located in one region and their schedules dequatthem to
travel around the world. Defendants knew since March 2009 that the personnel would be
unavailable for trial purpose®efendants alsarguethat discovery had been extended because
Plaintiff amended his complaint in September 2009 toadiddations of maintenance and cure
violations. The additional claims in the amended complaint did not change their strategy

towards the VA Correctional Centeecause there is minimal relation between the information

2| agree with Defendants that Plaintiff should have made the request dauti Defendants also mawie effort to
depose those physicians during the discovery period.
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obtained from the center afdaintiff's allegations that Defendants violated their maintenance
and cure obligationslf anything the amended complaint afforded Defendants even more time
to conduct factual diswery because originallgliscovery was to conclude on June 30, 2009.
Finally, Defendants argue that they have shown good cause to proceed with theotspdsiti
disagree. Discovery needs to et it has ended.

| have no issue witthe parties conductinde bene essdepositions outside of the
discovery periogo long as the partiegreeto relieve the witnessdsom coming to trialthe
Court is made aware of these depositions, and the parties had a full and fair opportunity to
conduct discovery ahe winessesluring the discovery period. At this point, the only
anticipatedde bene ess#gepositions are those of the treating physicians.

1. Conclusion

For the reasons specified above, Defendants’ motion to reconsider a portigrivialy

13, 2011 Memorandum &rder isDENIED.

SO ORDERED

Dated: July 6, 2011
Brooklyn, New York

/s’ ALC
ANDREW L. CARTER, JR.
UNITED STATESMAGISTRATE JUDGE




