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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________________ X
KENNETH FOX, onbehalfof himself and
. . MEMORANDUM & ORDER
all others similarly sitated,
08-CV-1686 (NGG) (RML)
Plaintiff,
-against
COMMONWEALTH WORLDWIDE
CHAUFFEURED TRANSPORTATION OF
NY, LLC,
Defendant.
___________________________________________________________________ X

NICHOLAS G. GARAUFIS, United States District Judge.

Plaintiff Kenneth Fox"Plaintiff”) , on behalf of himself and others similarly situated,
brings this action under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. 88t2edj.and the
New York Labor Lawallegingthat Defendant Commonwealth WorldwiGgauffeured
Transportation of New York, LLC Defendant” or “CommonwealthTailed to pay him and
other employeethe proper amount of overtimeages (Compl. Count©ne& Two (Docket
Entry #1).) Plaintiff also asserthathewasunlawfully terminatedn violation of theNew York
StateHuman Rights Law, N.Y. Exec. L. § 296. (Compl. Colintee) Defendant hasled a
Motion to Dismisghe FLSA and New York Labor Law clainpsirsuant to Rules 12(b)(1) and
12(b)(6) of the Federal Rules of Civil Procedure. (Docket Entry #14.) For tluasdasliow,
Defendant’s Motion is DENIED.

I. BACKGROUND
The Complaint alleges the following factBlaintiff was employed asfall-time

chauffeur forCommonwealtha New Yorkcompany from approximately November 2007 to
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March 2008. (CompH19, 22-24.) Throughottis employmat with Commonwealth,
Plaintiff's work shifts sometimes totaled more than forty hours per wedk{ 26.) Plaintiff
was paidon an hourly basis, pburemittance of a mandatory service charge@wamhmonwealth
imposed onts customerandpurported to be a gratuityld( 11 27, 30.)Plaintiff’'s hourly rate
of pay was $7.50 per hour, and his “regular rate” of pay was approximately $156.003%.)
For hours workedh excess oforty hours per weelRlaintiff was paid amvertimerateof one-
andonehalf times his hourly rate of palut thecalculationof his overtime rateexcluded the
portion of his compensation consisting of the mandatory seoharge. I¢l. 1 29, 31.)Plaintiff
alsoalleges that Commonwealth subjected similarly situatedloyeego the sameolicy of
excluding the mandatory service charge from the calculation of the overtarte(td. 1 35.)
[1. DISCUSSION

Defendantmoves ¢ dismiss Plaintiff's FLSA clainpursuant to Rules 12(b)(1) and
12(b)(6), aserting thaCommonwealths exempt from the FLSA'’s overtime provision pursuant
to theMotor Carrier Act exemptigr29 U.S.C. 8§ 213(b)(1), and the “taxicab” exemption, 28
U.S.C. § 213(b)(173. (Def. Mem.6, 11(Docket Entry#17).) Defendanalsocontends that
because thexemptions anthterpretation®of theFLSA controlNew York statdaw, Plaintiff's
claim undetheNew York Labor Lav should besimilarly dismissed (Id. at 13.)

A. Rule 12(b)(1)

Rule 12(b)(1) of the Federal Rules of Civil Procedure allows a defendant tangeates

court’s subject-matter jurisdiction by means of a motion to dismiss. Fed. R..QR(Hp(1). In

! The Complaint also contains factadlegations concerning Plaintiff's termination, but the court does not
include those allegations here, as Defendant’s Motion does not sastnissdPlaintiff's claim of unlawful
termination.

2 Following Defendant’s request for a preotion conference emerning the instant Motion, Plaintiff filed
an Amended Complaint asserting an individual claim for violation oF#ieCredit Reporting Act. (Docket Entry
#5.) Magistrate Judge Robert M. Levy granted Defendant’s request éotension to respond tee Amended
Complaint until after this court rules on the instant Motion to Dismiss. ef@ated June 11, 2008 (between Docket
Entries#6 and #7).)



reviewing a motion to dismiss under Rule 12(b)(1), comst “accept as true all material

factual allegations in the complaintShipping Fin. Serv. Corp. v. Drakds40 F.3d 129, 131

(2d Cir. 1998) (citation omitted), but refrain from “drawing from the pleadingsanées

favorable to thearty asseimg [jurisdiction],” APWU v. Potter343 F.3d 619, 623 (2d Cir.

2003) (citation omitted). “Aplaintiff asserting subject matter jurisdiction has the burden of

proving by a preponderance of the evidence that it exists.” Makarova v. United 3iatés3d

110, 113 (2d Cir. 2000)The Second Circuit has characterized thisdenas“modest”
however, allowing for subjectiatter jurisdiction as long as the compldstates a colorable

federal claim.” Rodriguez v. DeBuondl 75 F.3d 227, 233 (2d Cir. 199®ker curiam) (citation

omitted). Courts evaluating Rule 12(b)(1) motions may consider evidence outside the pleadings

Morrison v. Nat'l Austl. Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008) (citation omitted).

Defendant asserts thide question of whethdris subject to th&LSA exemptions is
jurisdictional, contending th&tlaintiff's FLSA claim should be dismissed pursuant to Rule

12(b)(1). Defendant relies primarilgn Cariani v. D.L.C. Limousine Services, In863 F. Supp.

2d 637 (S.D.N.Y. 2005), iwhichthe district courgranted a defendant limousine company’
12(b)(1) motion, concluding that the defendaasentitled to the motor carrier and taxicab
FLSA exemptios. Id.at 646.

In Saca v. Da\El Reservation System, InG00 F. Supp. 2d 483 (E.D.N.Y. 2009), Judge

Roslynn R. Mauskopf recently confrontée applicability of the FLSA&xemptions in the
context of a Ruld.2(b)(1) motion and concludebat a defendant claimirexemption is
challenginghe merits of the FLSA claim rather than thet®s subjectmatter jurisdictiorover

thecontroversy._ldat 485 Judge Mauskopf notebat the district court iCarianihad

“assumed without any explicit analyimt the FSLA exemption issue went to the court’s



jurisdiction over the controversy,” aratednumerous decisions of otheistrict courtsin this

circuit concludingthata defendant’s claim of exemption from the FLSA was properly construed
as a challeng® the meritof a claim rather than the courtjarisdiction Seeid. (citing cases)
Judge Mauskopf further concluded that such a conclusion was fully supported by Secaitd Cir

precedent Id. As the Second Circuit noted in Da Silva v. Kinsho International Corpor&aén

F.3d 358 (2d Cir. 2000)][$]ubject matter jurisdictiom federalquestion cases is sometimes
erroneously conflated with a plaintiff's need and ability to prove the defendant bound by the
federal law asserted as a predicate for relgeimeritsrelated determinatioh Id. at361

(quoting2 Moore’s Fed. Practicg® 12.30[1] at 12-36 (3d ed. 2000).) Judge Mauskopf found that

the analysis and holding Da Silvg a Title VII casewere equally applicable the FLSA claim

in Saca SeeSaca 600 F. Supp. 2d at 486.

This court agrees with the analysis and conclusi@aite whicharesupported by the
Second Circuit case law and consistent with numerous other district courtsamahits That
Plaintiffs Complaint asserts clainfiarising under'the FLSA, a federal statutis, sufficient to
confersubjectmatter jurisdictiorunder 28 U.S.C. § 1331. Defendant’s Motion to Dismiss under
Rule12(b)(1) is DENIED.

B. Dismissal under Rule 12(b)(6)

Rule 12(b)(6) allows for dismissadr “failure to state a claim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). In evaluating a motion to dismiss under Rule 12(b)(6), a
court mustaccept as true all factual statements alleged in the complaint and draw all reasonable

inferences in favor of the non-moving partyietnam Ass’n for Victims of Agent Orange v.

Dow Chem.Co, 517 F.3d 104 (2d Cir. 2008) (citation omitted). To survive a Rule 12(b)(6)

motion, a complaintmust contain “sufficient factual matter, accepted as true, to ‘state a claim to



relief that is plausible on its face.’Ashcroft v. Igbal--- U.S.---, 129 S. Ct. 1937, 1949 (2009)

(quotingBell Atl. Corp. v. Twombly 555 U.S. 544, 570 (2007)A court may also consider

“any written instrument attached to the complaint, statements or documemnisonated into the
complaint by reference. . and documents possessed by or known to the plaintiff and upon

which it relied in bringinghe suit” on a motion to dismiss. ATSI Commc’ns, Inc. v. Shaar

Fund, Ltd, 493 F.3d 87, 98 (2d Cir. 2007) (citation omitteBjsmissalunder Rule 12(b)(6) on
the basis of aaffirmative defense is appropriate “if the defense appears on the face of the

complaint.” Staehr v. Hartford Fin. Servs. Grpbg7 F.3d 406, 426 (2d Cir. 2008) (citation

omitted).
In assertinghat itis exempt fromFLSA’s overtimeprovision Defendantioesnot
challenge the sufficiency of the Complaint’s factual allegations uhgdembly, nor das itpoint
to any affirmative defense apparamtthe face of the ComplaintTheemployer bears the
burden of invoking FLSA exemptions, and exemptitars to be narrowly construed against the
employers seeking to assert them and their application limited to those establishments plainly

and unmistakably within their terms and spirit.” Bilyou v. Dutchess Beerililstinc, 300

F.3d 217, 222 (2d Cir. 2008itation omitted).Here, Defendarg Motion relies almost
exclusivelyon extrinsicevidenceabout the nature of its business &taintiff's employment
dutiesto assert that “the undisputed facts in this case clearly estaBlshinonwealth’s
exemptionsrom the FLSAunder the Motor Carrier Act and the taxicab exemptazO U.S.C.
8§ 213(b)(17). $eeAffidavit of Dawson Rutter &Exs. 19 (Docket Entry #1p)

The Second Circuit has stated that “[w]hen matters outside the pleadings are presented in
resporse to al2(b)(6) motion, a district court must either exclude the additional material and

decide the motion on the complaint alone or convert the motion to one for summary judgment



under Fed. R. Civ. P. 56 and afford all parties the opportunity to paggmbrting material.”

Friedl v. City of New York210 F.3d 79, 83 (2d Cir. 2000) (internal quotation marks omitted).

Given that no party has requested conversian motion for summary judgmeand that
discoveryhas not even commencetthis casethe courdeclinesto convertDefendants’
12(b)(6) motion to one seeking summary judgmdédecausehe Motion does not challenge the
sufficiency of the allegations pled in the Complaint, Defendants’ MotiongmiBsis DENIED.
[II.  CONCLUSION

For the foregoingaasons, Defendant’s Motion to Dismiss is DENIED in its entirety.

SO ORDERED.
/sl Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
June 252009 United States District Judg



