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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TAMARA M. HARRIS,
NOT FOR PUBLICATION
Plaintiff, MEMORANDUM & ORDER
08ev-1703(CBA)
-against

QUEENS COUNTY DISTRICT ATTORNEY'S
OFFICE; RICHARD BROWN, ESQ., individually

and as District Attorney of Queens County;

JOAN RITTER, ESQ., individually and as a Bureau
Chief of the Criminal Court Bureau of the Queens
County District Attorney’s Ofte; JOHN RYAN, ESQ.,
individually and as Senior Executive Assistant District
Attorney; JIM QUINN, ESQ., individually and as
Senior Executive Assistant District Attorney; LAURA
HENIGMAN, individually and as Bureau Chief of

the Intake Bureau at the Queerau@ty District
Attorney’s Office; and LIEUTENANT STEPHANIE
HUNTER, individually and as Lieutenant of the Unified
Court System/Office of Court Administratipn

Defendants

AMON, Chief United States District Judge.
INTRODUCTION

Plaintiff Tamara Harris, proceedinyo se filed this action under 42 U.S.C.1883 and
81985 against Lieutenant Stephanie Hunter, a -staj@oyed court officer, and the Queens
County District Attorney’s Officé“Queens DA”) Richard Brown, Joan Rittedjm Quinn,John
Ryan, and Laura Henigman (collectively “DA Defendant8gfore the Court is the Report and
Recommendation of Magistrate Judge Lois Bloom granting Defendant Stephanig’$Hunte
moation for summary judgment and granting in part and denying in parD&®efendants’

motion for summary ydgment. e Court declines to adopt the recommendation that Hunter’s
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motion be granted and adopts the recommendation to grant in part and deny in part the DA
Defendats’ motion.
BACKGROUND
The Court assumes the parties’ familiarity wiitle record and witthe factsand procedural
history as set forth in the Report and Recommendation, which ispoded by referencét

elaborates only as necessary toliew discussion.

DISCUSSION

|.  Standard of Review

A. Review of a Report and Recommendation

In reviewing a Report and Recommendation, the district court “may acejgat, or modify,
in whole or in part, the findings or recommendations made by the magistrate judgeS.23 U
8636(b)(1)(C). The court must makela novodetermination of those aspects of the Report and
Recommendation to which a party has filed objectitihs.

To adopt portions of the Report and Recommendation to which no party has objected, “a
district court need only satisfy itself that there is no clear error on the face retctirel.”King v.
Greiner, 2009 WL 2001439, at *4 (S.D.N.Y. 2009) (internal quotation maohkstted).
Moreover,where the party “makes only conclusory or general objectmmsimply reiterates
[his] original arguments, the Court reviews the Report and Recommendation only &or cle
error.” Silva v. Peninsula Hoteb09 F.Supp.2d 364, 366S.D.N.Y. 2007). A ruling is clearly
erroneous when “upon review of the entire recftfte reviewing court is] left with the definite
and firm conviction that a mistake has been committ&@lPilato v. 7Eleven, Ing. 662

F. Supp. 2d 333, 339-40 (S.D.N.Y. 2009).



B. Summary Judgment Standard

“Summary judgment is proper only when, construing the evidence in the light mostidke
to the noAmovant, there is no genuine dispuas to any material fact atlte movant is entitled
to judgment as a matter of lawDoninger v. Niehoff642 F.3d 334, 344 (2d Cir. 2011). “The
mere existence of a stilla of evidence in support of the [noamovant’'s] position will be
insufficient; there must be evidence on which the jury coe&bsonablyfind for the plaintiff.”
Anderson v. Liberty Lobby, Incd77 U.S. 242, 252 (1986)Accordingly, “[t]he trial cout's
function in deciding such a motion is not to weigh the evidence or resolve issues of faat, but
decide instead whether, after resolving all ambiguities and drawing eiéndes in favor of the
non-moving party, a rational juror could find in favor of that partyiito v. Allstate Ins. Co.

221 F.3d 394, 398 (2d Cir. 2000).

Il. Lieutenant Hunter’'s Motion for Summary Judgment

Harris’s amendedamplaint, filed on September 4, 2008, assegminst Hater claims for
violation of theFirst, Fourth, and Fourteenth Amendnseat well as state law claims for
defamation, tortious interferenegth contract and intentional infliction of emotional distress.
SeeAm. Compl., D.E. # 17. Hunter moved to dismiss the Complaint pursuant to Fed. R. Civ. P.
12(b)(6), DE. # 19, and this Court adopted Magistrate Judge Bloom’s Report and
Recommendatigrwhich recommendethat the Court grant the Motion asatb but two of these
claims. SeeD.E. # 27, 28. The remaining claims against Hunter allege (a) deniteof

constitutional right ofccess to the courts; and (b) state law defamation.

A. Denial of Access to the Court
Harris’s first remaining claim against Hunter is for deniahef constitutional right oficcess

to the court This claim arises from Hunter'alleged exclusion of Harris from the Queens



Criminal Courthouse on May 2, 2007. By that date, Harris’s employment at tle@DA had
been terminatedand she was working under some séonmnal arrangement with a private
practitioner, Albert Dayan. WheHarris attemptedo enter through a lawyemnly entrance
without proper identification, she was refused entry.

The Magistrate Judge recommended summary judgment on this claim on two detdgpen
grounds. First, she found that “other than [Harris’s] own deposition testimony,qHaovides
nothing to support her First Amendment claim that Hunter denied her access to thé Court
R &R at 10. The Magistrate found thalt other evidence in the record suggested that Harris
was simply denied access thrbugne entrance for which she lacked the required credential.
The second ground upon which the Magistrate Judge recommended summary judgmieait was t
even if Harris was barred from the courthouse, “she has not shown that she sustained an actua
injury from the denial.”Id. (relying uponLewis v. Casey518 U.S. 343, 3493 (1996), and

Cathedral Church v. Inc. Village of Malvern@s3 F. Supp. 2d 375, 388 (E.D.N.Y. 2005)).

i. Denial of Access

Harris has filecbbjectiongo the Magistratdudgés first ground for recommending summary
judgment The Court’s review is therefod® novo Both Harris’sobjections and Hunter's reply
assumehat the Magistrate Judge applied Local Civil Rule 56.iqd)er claim. This is a fair
assumption, because although the Magistrate did not invoke the rule explicitly indussitia
of the access to the court claim, she did rely upon that rule in setting foricthsdeR&R at 2
n.1.

First, Rule 56.1(a) required Hunter, the moving party, to include a “short amdseo
statenent, in numbered paragraphs.tieé material facts as to which the moving party contends

there is no genuine issue to be trieddunterfiled such a statementRule 56.1(b), in turn,



required Harris, the opposing partyto “include a correspalingly numbered paragraph
responding to each numbered paragraph in the [Rule 56.1(a)] stateménHHunter failed to

file such a statement. Accordingly, by operation of Rule 56.e@)hstatenent in Hunter’'s
Rule 56.1 statement deemed admiéd And indeed, these statements allege that Hunter merely
prevented Harris from entering the courthouse through an entrance for which she lageed pr
authorization.

Harris correctly points out thédtvhere. . .the record does not support the assertiona
Local Rule 56.1 statement, those assertions should be disregarded and the recast revie
independently.™Holtz v. Rockefeller & Co., Inc258 F.3d 62, 74 (2d Cir. 2001). She expands
this principleto contendthat the Magistrate Judge showall$o have conducted an independent
review of the recordo look for contrary factgven if the record did support the assertions in
Hunter's Rule 56.1 statementSuch a review, Harriargues would reveal genuine dispute
between Harris’s deposition testimeryhich alleges that she was “forcefully stopped upon
entering the courthouse, .advised by the court officer at the entrance that [she] was banned
from the building and that [she] would be prohibited from entering whenever [she]arged t
inside, and hat a security alert was activated.resulting in 15 armed guards surrounding
[her]”—and theother evidence in the recordarris Obg. A, D.E. #98, at 2.

As a formal matter, Harris’'s objections are without merit. The Magistratge3dud
applicationof Rule 56.1 was welvithin the Rule’'sletter. The Magistrate Judge verified that
each statement admitted from Hunter's Rule 56.1 statement had support in the rdasrts T
therefore not, as Harris contends, a case in which application of the Rule “fjsthigeparty

seeking summary judgment of the burden of showing that it is entitled to judgneematter of



law,” Holtz, 258 F.3d at 74 Were this Court reviewing the Magistratadgés ruling for clear
error, it would not find any.

Nonetheless, the Court is troubled by the application of Rule 56.1 in this particudacest
The Second Circuit has made clear that “[a] district court has broad discdetaetermine
whether to overlook a party’'s failure to comply with local coutes.” Id. at 73. For two
reasons, the Court findsappropriate to exercise this discretion. First, the parties’ versions of
the events are in stark relief. Harris has forcefully asserted in bodmeded complaint and
her deposition that she was stopped, Am. CompQ;Harris Dep. at 113; that she was advised
that she was barred completely from entering the courthouse through any emtranGompl.
130; Harris Dep. at 1222, 124; that Hunter, at the direction of the Queens &vated a
searrity alert, Am. Compl. B0; Harris Dep. at 1134; and that she was then surrounded by a
large number of armed guardam. Compl. 30; 12122. The other witnesses’ testimony
suggests that Hunter told Harris only that she had to enter through the gntbdicce, Dayan
Dep. at 1213, 33; Hunter Aff. L3, that no security alert was activated, Hunter Aff144L5,
andthatthe number of guards Harris alleges were present is greatly exaggdnatsi Aff.  11.

Second, thestactual disputesvere amplyaddressed in the parties’ briefings. Both Harris
and Hunter carefully catalogued the allegations contained in the depositions anditgffida
accompanying their papers. Despite the lack of a responsive Rule 56.lestateiarris’s
Memorandum in Oppositioaddresses Hunter’s version of the facts rwadnd with specificity,
and each factual point of departure contains a cite to the record. As suds;sHun-
compliance with Rule 56.1 does not seriously underrtheerule’s purpose of “stream|ing]
the consideration of summary judgment motions by freeing district courts lfi@meed to hunt

through voluminous records without guidance from théige Holtz, 258 F.3d 62.



Given the above, the Court exercises its discretion taviitdarris’s procdural default, and
findsthat Harris’s deposition testimony is itself sufficient to raise a genuine issugerfahtact

concerning whether Harris was denied access todhghouse through any entrance.

ii. Actual Injury

The Magistrate Judge further concluded that summary judgment should be gesaadeb
Harris failed to show that she suffered “actual injury” from being denied enthetcourthouse,
and tothe proceeding sheameto attend. Review of this claim is wrdthe clear error standard
since Harris fded to object to this finding.

The constitutional foundation of denial of access claisissomewhatunsettled See
Christopher v. Harbury 536 U.S. 403, 415 (2002) (noting “unsettledbasis of the
constitutonal right of access to courts”)Applicationof this rightto different factual scenarios
remains difficult. Having reviewed the relevant case law including theaties on which the
Magistrate Judge relied, the Court is constrained to concludet thas clear error to require
Harris to demonstrate injuryn addition tothe injury of having been excluded from the
proceedings.

The understandable confusion arises from the distinction between a right of daoess ¢
grounded in a litigant’s right tget a case before the court, the case law on which the Magistrate
Judge reliedseeR & R at 10, and a right of access claim grounded in the public and press’s right
to attend criminal and civil proceedings, the law applicable to Harris’s ctaien,e.g.Richmond
Newspapers, Inc. v. Virginia48 U.S. 555 (1980PressEnterprise Co. v. Superior Cou478
U.S. 1 (1986);Westmoreland v. Columbia Broad. Sys., Int52 F.2d 16 (2d Cir. 1984);
Huminski v. Corsones386 F.3d 116, 1446 (2d Cir. 2004). The formulation of the “actual

injury” principle relied upon by the Magistrate Judge was first recodnizeewis v. Caseys18



U.S. 343, 349 (1996) case that addresskiants’ access to the courtd ewiswas a tass
action brought by inmates in various prisons. The inmates claimed that theatixespeson
law libraries were inadequate, undasunds v. Smitd30 U.S. 817, 822 (1977), “to insure that
inmate access to the courts is adequate, effective, and meaningful.” Then&@Qmert held that
“an inmate alleging a violation @oundsmust show actual injury.Lewis 518 U.S. at 349.
This requirement, the Court reasoned, “derives ultimately from the doctrinarafirgy.” Id.
“BecauseBoundsdid not create an abstract, freestanding right &mdibrary or legal assistance,
an inmate cannot establish relevant actual injury simply by establishing thatidua’s law
library or legal assistance program is subpar in some theoretical sé&hselhstead, “the
inmate. . .must go one step furthand demonstrate that the alleged shortcomings in the library
or legal assistance program hindered his efforts to pursue a legal ¢thim.”

But Harris does not assert the right addressedeinis which is “variously located in the
First Amendment righto petition for redress, the Privileges and Immunities Clause of Article
IV, section 2, and the Due Process Clauses of the Fifth and Fourteenth Amendiiens&yv.
Moraghan 127 F.3d 242, 246 (2d Cir. 199BeeR & R on Hunter's Motion to Dismiss aD1
11; see generally HuminskB86 F.3d at 146 n.3tecognizing distinct rights of acces®Rather,
Harris’s claim sounds in the right of the public qmdss to attend criminal triakghich was first
explicitly recognized inRichmond Newspapers, Inc. Virginia, 448 U.S. 555 (1980). In
Richmond Newspaperthe Court explained that

[t]he right of access to places traditionally open to the public, as crimiaksl bave

long been, may be seen as assured by the amalgam of the First Amendment
guarantees ofpeech and press; and their affinity to the right of assembly is not
without relevance.

448 U.S. at 577. The Supreme Court has since recognized that the right to be physwatiy pr

extends topreliminary criminal proceedingssee Pres&nterprise Cq. 478 U.S. 1, and the



Second Circuit and other courteave extended the right to civil proceedingse Westmoreland
v. Columbia Broad. Sys., Inc752 F.2d 16, and to access to certain court documses,
Hartford Courant v. Pellegring380 F.3d 83, 91-92 (2d Cir. 2004).

The Court has found no case which appliesviss formulation of actual injury to the
distinct right of access recognizedRichmond Newspapets requirea showing of some injury
additionalto that which accompanies exclusiom the bulkof the casesitedby the R & R and
Hunter, the right at issue was an individual’s right of access to theaditigant, not the right
of access guaranteed to the press or general p8ekclLewis v. Casey18 U.S. 343burden on
inmates filing legal papersihristopher 536 U.S. 403alleged concealment of information
necessary to file legal claimMonsky v. Moraghanl127 F.3d 243 (2d Cir. 1997) (interference
with ability to use Clerk’'s Office to research pending actio@gthedral Church of the
Intercessor v. Inc. City of Malverne353 F.Supp.2d 375 (E.D.N.Y. 2005) (defendants
“attempted to coerce Plaintiffs’ counsel from discontinuing his repregmitgatColondres v.
Scoppetta290 F.Supp.2d 376 (E.D.N.Y. 2003) (potential chillingffect of New York City’s
lien on plaintiff's recovery)Cancel v. Goord2001 WL 303713 (S.D.N.Y. 2001) (interference
with inmates filing grievances and actions by legal m&g v. Green593 F.Supp.2d 523
(W.D.N.Y. 2009) (actions during grand jury investigation interfered with ability tesysur
claim).

This is not to suggest that a plaintiff alleging a violation of the right of accesgmeed in
Richmond Newspapenseed notestablish anon-de minimisconstitutional injury. When a
plaintiff asserts a deprivation of the right to physical access to criminal proceduimgsver, a
sufficient deprivation of physical accasghe actual injury.Sheppard v. Beermath8 F.3d 147,

153 (2d Cir. 1994), a Second Circa#tse that rejected a claimegying deprivation of the right of



physical access to criminal proceedinigsnot to the contrary In that case, the court rejected
Sheppard’s claindespite certain limitations on Sheppard’'s aceefss example, “directing
Sheppard to examine court filestside of the courtroom” and “admonishing [Sheppard] to stop
using the courtroom as a ‘revolving door’ when Sheppard went in and out onhd&eésr
courtroom during a calendar calid. at 15253—becausdne was still “allowed to examine files
outside of Beerman’s courtroom and.he was permitted to listen to cases as long as he did not
disrupt . .. courtroom proceedings or waste the court’s tinhe.” Here, Harris alleges that she
was completely denied entry to a proceeding in which she was a rtjogtearly a noiwle
minimisdeprivation.

Because the Court finds summary judgment inappropriate on either of the grounds relied

upon by the Magistrate, the motion is denied with respect tos4adenial of access claim.

iii. Qualified Immunity

The Magistrate Judg#id notreach the question of qualified immunkgcause she found no
deprivation of a constitutional right. It is now necessamgéehthis question.

“A government official is entitled to qualified immunity for his actions unlasscbnduct
violates a clearly established constitutional or statutory right of whicasameble person would
have known.'Rivers v. Fischer390 F. App’x 22, 23 (2d Cir. 2010) (citirRearson v. Callahan
555 U.S. 223 (2009%) In this Circuit, “a right is clearly established for qualified immunity
purposes if (1) the law is defined with reasonable clarity, (2) the Supreme Couet $edond
Circuit has recognized the right, and (3) a reasonable defendant would have understobd from t
existing law thafher] conduct was unlawful.ld. (original quotation marks omitted)Although
it is true that “this inquiry must be undertaken in light of the specific context afatbe” it is

also true that generalized constituabstandards may, “in an obvious eas. .clearly establish

10



the answer, even without a body of relevant case IBwo%seau v. Haugerb43 U.S. 194, 199
(2004) (citingHope v. Pelzer536 U.S. 730, 738 (2002)).

In her motion papers, Hunter argues tHatris “fails to set forth the vioteon of any clearly
established comigutional right. . ..” Hunter Mem. at 15. The Court disagreeBy May 2007,
the Supreme Court and Second Circuit ledehrly recognized the press armiblic’s First
Amendment right of access to the colrichmondNewspapers, Inc448 U.S. at 580Press
Enterprise Caq. 478 U.S. at7-10; Huminskj 386 F.3d at 143and the Second Circuibad
sketched the parameters of that righitfluminskj 386F.3d at 14347 andHartford Courant 380
F.3d at 91-92see also Sheppard v. BeermaB F.3d 147, 152 (2d Cir. 1992).

Although there is little Supreme Court or Second Circuit case law addressing the full
physical exclusion of a member of the public from a courthouse when that individual has the
avowed purpose dttending a criminal proceedinggee Huminski386 F.3d at 145 (noting the
lack of case law on “the exclusion of an identified individual member of the public of)press
this is the sort of “obvious case” in which general principles sufSee. Brossealb43 U.S. at
199. \Whatever thepreciseparameters of theight recognized irRichmond Newspapend
progeny,those cases clearly esligh that when an individual arrives at a courthouse to attend a
criminal proceedinga court security official may nafffect a complete physical exclusion of that
individual unless the exclusias justified by a Substantial reason” and narrowly tailored to
that purpose Huminskj 386 F.3d at 14%0. Put more simply, a reasonable defendantlay
2007 wouldhave understoothatit is unlawful tobar anindividual from attending a criminal
proceedingor no good reason.

As discussedsupra Harris’'s deposition testimongonstitutes admissible evidence from

which a juror could conclude that Hunter barred Hdrosn the courthouse on May 2, 200

11



And the account given biunterherseli—who, of courseflatly deniesthat she excluded Harris
from the courthouse or had any reason to de-mgggests no justification for this baHunter
claims that she was advispdor to the May 2 incident by Sgt. Craig Abruzzo of the Queens DA
that Haris had been terminated but had not returned her ID. Hunter Dep. all9, 1She avers
that Abruzzo wished to be notified if Harris attempted to enter the courthduae46. And she
claims that when Harris arrived she was called by Lt. Robert Falke, that shade$pnd
observed Harris with Albert Dayan, and that she “thought perhaps it was Mar[Diwat [was]
being insistent that [Harris] come in that way because [Haagg with him.”Id. at 3:32, 49

50. She was never advised that Harris was a security tliteat 46.

Harris’'s exclusiorfrom, as she claims, the entire buildiwgsthereforewholly unjustified
Hunter argues that because slwas merely confirming another officer's decision not to allow
Harris to enter through the lawyesaly entrance, she “could not have understood.thashe
was violating a clearly established constitutional righd.” If these facts were not in dispy
Harris might have a compelling argumerBut they are in disputeHarris claims that Hunter
barred her from the entire courthouse. Hunter is therefore not entitled to guatifireinity.

Similarly, the Court cannot accepiunter’'s argumenthat tothe extent Hunter's behavior
was motivated by an “argument or uproar at the attorney entrance,” Hunter wi#sd'dot
maintain secuty, dignity and decorum,id. Again, what precisely happened is disput&dhat
Hunter did and why she did it are questions for the jury, not the CaegtKerman v. City of
New York 374 F.3d 93, 109 (2d Cir. 2004) (although “a conclusion that the defendant official’s
conduct was objectively reasonable as a matter of law may be appropriate whers tieere i
dispute as téthe material historical facts, if there is such a dispute, the factual questisst be

resolved by the factfinder”).

12



In reaching this conclusion, the Court does not reject Hunter's assertion that uhgy,sec
dignity, and decorum of the court are sabbsial interests.They certainly areSee Huminski386
F.3d at140. Nor does the Couduggest that a physical exclusion of limited duration is never an
appropriately tailored means of furthering that interd$te Court ismindful that court security
officers mustoften makeswift decisions based on rapidly developenents leaving little time
for deliberation or explanationBut because of théisputed facts in this recordparticularly
whether Harris was barred completely from the courthouse traithsnerely required to enter
through the public entranegthe Courtcannot resolve on summary judgmevitether Huter’s
conductwas appropriate tailored to these interests

Because there are genuine issues of materialthattpertain tovhether Hunter wlated
Harris’s constitutional right of access and whether Harris is entitled to igdalmmunity, the
Court declines to accept the Magistrate Judge’s recommendation and insteadrdemetion

for summary judgmenlt.

B. State LawDefamation

Harris’s other remaining claim against Hunter is for defamation under Yelv state law.
This claim alleges that Huntedentified Harris asa security threat to several court officers and
to Albert Dayan.Am. Compl. 1973 74. The Magistrate Judge reoonended summary
judgment finding thatHarris has failed to point to admissible evidence in the record from which
a reasonable jury could conclude that Hunter actually made the allegedestatdrarris has

filed objectiors, so the Court’s review e novo.

! With respect to the Magistrate Judge’s recommendation on Harris’s claipofspective relief, to which Harris
has not objected, the Court finds no clear error. The finding is theraflopted and summary judgment is granted
as to Harris’s claims forrpspective relief.

13



To establish a defamation claim under New York law, a plaintiff must establighth#t
defendants made a false defamatory statement of fact; (2) that the statemenblisasdoto a
third party; (3) that the statement concerned the plaintiff;h@) the defendant was responsible
for making the statement; and (5) thae statement was slander per wgecaused special
damages.Baez v. JetBlue Airway345 F.Supp.2d 214, 225 (E.D.N.Y. 2010) (citinglbert v.

Loksen 239 F.3d 256, 265 (2d Cir. 2001)).

i. Admissibility of Harris’s Deposition Testimony

The onlypotentially admissiblevidence Harris points to in support of her allegations is her
own deposition testimony that Vincent Tursi, a court security officer, told heHinaer had
told him that Harris was a security thredtursi denies this. Tursi Aff. 11 11, 16.

This testimony consists of two alleged statements: (a) Hsrid&atement td ursi that Harris
was a security threaaind (b) Turss statement tddarris that Huntemade the “security threat”
statement to him The Court may consider Harris’s deposition testimony only if each of these
statements is independently admissibléeeFed. R. Civ. P. 805 (“Hearsay included within
hearsay is not excluded under the hearsay rule lif pat of the combined statements conforms
with an exception to the hearsay rule provided in these rul&dns v. Port Auth. of N.Y192
F. Supp. 2d 247, 262 (S.D.N.Y. 2002).

The first statemertHunter’'s alleged comment that Harris was a securigathfposes no
hearsay problem because it is not offered for its trilitte same cannot be saltbweverfor the
second statement. Harris relies upon this statement to establish that Huntérnrada her
statement to Tursi. It is therefore an unsworn assertion relied upon forthtsand Harris must

establish a ground for its admission.

14



Harris has madseveral arguments favor of thestatement’s admissibilityput only one
arguably has meritHarris argued in both her motion papers and objed¢hanhthe statemems
admissible under Fed. R. Evid. 801(d)(2)'s party admission provisienause iis “offered
against a party and is .(D) a statement by the party’s agent or servant concerning a matter
within the scope of the agency or employment, made during the existence datioaskip”

Harris Opp. at 17-18. The application of this rule was not fully addressed byrties.pa

Without adequate briefing, the Court cannot conclude that Bungit Hunter’s agent, or that
his statement was not within the scope of his employment. Hunter herselédefo Tursi as
“one of [her] officers.” Hunter Dep. at 3@nd although Tursi stated in his affidavit that Hunter
was not his direct supervisofursi Aff. 4, his account of the May 2, 2007 incident does
suggest that Hunter had the authority to direct his conduct with respect to Hiaalsoseems
that Tursi’s alleged statement concerns a matter within the scope of his emplaymentRule
801(d)(2)’s liberal staretd See Robinson v. Resorts Infhc., 1997 WL 803758, at *3
(E.D.N.Y. 1997) (contrasting New York state rule on admissibility of agetdt®ment against
employer with more liberal federal ruleyee generally Pappas v. Middle Earth Condo. Assoc.
963 F.2d 534 (2d Cir. 1992).

Accordingly, sincahe Court cannot conclude on the present record that Hunter’s account of
Tursi’s statement is inadmissible heardhg Court declines to grant summary judgment on the

defamation claim.

ii. Special Damages
Hunter's remaining argument for summary judgmeriargets the fifth element of a
defamation claim, which requires thathé statement was slander per @ecaused spedia

damages.Baez v. JetBlue Airway345 F.Supp.2d at 225. Hunter arguéisat“even assuming

15



that the statements Plaintiff attributes to Lt. Hunter are defamatory, Plaintiféisxdton claim
must be dismissed because she cannot establish tisatch .statements cause[d] Plaintiff special
damages.” Hunter Mem. at 13; Hunter Opp. to Objs. at 6-7.

This argument also fails. To state a claim for defamation, a plaintiff need not stest®n
special damages if the alleged statement was slander. pdbae v. Loksen239 F.3d at 279It
is well-settled that a statement that “tend[s] to injure another in his or her tradeeds,sor
profession” constituteslander per sesSee id. Celle v. Filipino Reporter Enters., Inv209 F.3d
163, 17980 (2d Cir.2000);Liberman v. GelsteirB0 N.Y.2d 429, 435 (1992). The Court has no
trouble concluding that the alleged statemethtat Harris was a security threat to the
courthouse—s the sort thatvould tend to injurean attorney. Being labeled a security threat
suggests a lack of professionalishefectve moral character, andorse still dangerousness. It
also indicates that Harris would not be competent to represent clients since stienatooé
allowed to enter the courthous&he statement therefore defamatory per,send Harris need
not show special damage3elle 209 F.3d at 179 (“Even where the plaintiff can show no actual
damages at all, a plaintiff who has otherwise shown defamation may recovest atdeanal

damages.”).

[l DA Defendant’s Motion for Summary Judgment

Harris’s amendedcomplaint assertgight claims against the individual DA defendants, as
well as several claims against the Queens. 3&eD.E. # 17. The Magistrate Judge
recommended summary judgment for all claims except Harris’s First Amendntaindticn

claim.

16



A. First Amendment Retaliation Claim

Harris’s First Amendment retaliation claim alleges that she was terminatiedr&iatements
at work and to the press about the incidence of tuberculosis@Qutens DAD.E. # 17 |1 21.
The Magistrate Judge recommended denial of summary judgnidrd. DA Defendants have
filed objections, so the Court’s reviewds novo

“To survive a motion for summary judgment on a First Amendment retaliation claim, the
plaintiff must presenévidence which shows (1) that the speech at issue was protected, (2) that
[she] suffered an adverse employment action, and (3) that there was a causalorohagteen
the protected speech and the adverse employment ac@iotarelo v. Village of SlegpHollow
P.D. 460 F.3d 247, 251 (2d Cir. 2006) (internal quotation marks omitted). “Even if the plaintiff
demonstrates these factors, the defendant can still prevail on a motiamfoasy judgment if it
can show that it would have taken the same adwrg#goyment action even in the absence of

protected conductld. (internal quotation marks omitted).

i. Harris’s Protected Speech

The First Amendment protects a government empleysgeech onlwhen she speakas a
citizen upon matters of public concern..” Garcetti v. Ceballos547 U.S. 410, 417 (2006).
Accordingly, the First Amendment does not protect speech made “pursuantofficial
duties,”id. at 421, or speech made “as an employee upon matters only of personal interest.”
Connick v. Myers461 U.S. 138, 147 (1983A matter is of public concern if it “relat[es] to any
matter of political, social, or other concern to the communitg.”at 146. “Whether an
employee’s speech addresses a matter of public concern must be determined Ioyetite co

form, and context of a given statement, as revealed by the whole rddoat.147.
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Harris claims that her termination was in retaliationdpeech made on two separate dates.
Thefirst is April 20, 2007, four days prior to her termination. According to Harris’s deposition
testimony, that day rumors of a list of employees who had tested posititteb@rculosis had
been circulating “like wildfire” around the office. Harris Dep. at 44is list included her office
mate.ld. at 4445. Harrisclaims that shéold supervisord?amela Byer and Joan Rittiat she
was afraid to work in the same room as her office nidtet 43, 49.

The second date is April 23, 2007, one day before Harris was terminated. On that date,
Hanmis claims that she called the press.at 40. She alleges that she told at least “the New York
Times, the Daily News, and the Post” “that [the DA’s Office was] lym¢he prosecutors about
people having chestrays, telling people to get back to wamongst infected people that they
knew were infected.ld. at 58. Whether the DA’s Office ever became aware of these calls to the
press igdisputed.

The Magistrate Judge held that Harris’s calls to the press on April 23, @0GTituted
protected sped but that her complaints on April 20, 208id not. The Court agrees with the
Magistrate’s fineghg on the April 23 statements. h@ Second Circuit has squarely stated that
“safety in the workplace is a matter of public conceMiuhafo v. Metro. TranpAuth, 285F.3d
201, 212 (2d Cir. 2002). Harris has not objected to the Magistrate Judge’s finding witit respe

to the April 20 statements. Because it is not clear error, the Court adoptadireg. fi

ii. Causation

To survive summary judgment, a plaintiff must present evidence which showausalc
connection . . sufficient to warrant the inference that the protected speech was a substantial
motivating factor in the adverse employment acti@otarelg 460 F.3d at 251. “A plaintiff can

establish a causal connection that suggests retaliation by showing thatepr@tetivity was
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close in time to the adverse actio&kSpinal v. Goord558 F.3d 119, 129 (2d Cir. 2009kor
purposes of this inquiry, “it is established that an adverse employment actioa ocdhe date
that a decision was formally reacheN&gle v. Marron 663 F.3d 100, 110 (2d Cir. 2011).

The Magistrate Judge relied principally on closeness in tm&nding that Harris had
established caasion “Plaintiff contacted the pses on April 23, 2007, was releasfrom her
threeyear commitment on April 24, 2007, and thereafter terminated by letter April 24, 2007.” R
& R at 17. She rejected the DA Defendantsintention that the recordconclusively
demonstrasthat the decisiorto releaseHarris fromher threeyear commitmentvas madeon
April 18, 2007. Id. And, indeed, the evidence in the record suggesting that this is true is
equivocal at best. Both John Ryan and Jim Quintno apparently made thiecisior—merely
speculated in their depositions that the decision would have “probably” been madeekhe we
before,seeRyan Dep. at 102; Quinn Dep. at 65. The April 18 was singaynn’s rough
estimate SeeQuinn Dep. at 65 (“Q: Roughly what date? A: Theéhlat the 18h.”). The Second
Circuit has made clear that “an employer cannot insulate itself from liabilityeasummary
judgment stage simply by asserting that an adverse employment decisiarfdta@lready been
made, without being memorialized or conveyed to anyone, before the employed|eérthe
protected conduct.Nagle 663 F.3d at 110Cioffi v. Averall Park Central Sch. Dis#444 F.3d
158, 163 (2d Cir. 2006) (rejecting employer’s contention that “informal consensuskeo ta
adverse action had occurred prior to adverse action).

The DA Defendants’ first objection appears to renew the argument that theowleasi
releaseHarris fromher threeyear commitment was made on Aprilth8prior o any protected
speechDA Defendants’ Objs. at 3But they do nothing to compensate for the dearth of reliable

evidence that Wednesday, Aprilth8vas indeed the day. A reasonable jury might finnote
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than a curious coincidence that the decision va#legedly maddwo days beforethe office
became aware of the incidence of tuberculosis, and a week Ib&doie engaged in protected
speech. And whether the DA Defendants’ explanation for this coincidehe¢ Harris was not
going to be promoted with ¢hrest of her classis credible is another question properly
submitted to a factfinder.

The DA Defendants also object the Magistrate Judge’s statement that the record “does not
support the DA defendants’ contention that plaintiff's evaluations were so poor thaastaw
the brink of losing her position.” R & R at 18. They argue Huatris’'s performance evaluations
were at least bad enough to justify releasing her fimn threeyear commitment. DA
Defendants Objs. at-4. They never planned terminate Harris on April 24hey argueput
decided to take this additional stapa result of Harris’s belligerent conduct at the meeting
releasing her from her thrgear commitment ld. They claim that Harris’'s “blatant
insubordination at the meeting and her subsequent refusal to return to work were mgerveni
causal events.Id.

The Court agrees with the Magistrate Judge’s finding that the evaluationsanelusive.
This is because the record as a whole contains conflicting statements asds Elampetence
as an attorney and work at the Queens BéeRitter Dep. at 5&83; Ramotar Aff.; Rupnarine
Aff.; Yagudaev Aff. Moreover as the DA Defendants point out, these evaluations were issued
well before the protectegsech, and thus well betoeven an April 1 decision Whetherthe
DA Defendants’ explanation for selecting a seemingly arbitMfgdnesdaymonths after
Harris’s last evaluations credible is not appropriate for resolution on a summary judgment
motion And lastly, terminations not the only “adverse employment action” that suffices to

establish a prima facie case of retaliation. As explaimied Section III.A.iii, Harris claims that
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the DA Defendnts demanded her resignatiah the April 24 meeting-surely adverse
employmentaction—before her alleged insubordinatioftdarris’s conduct at the meeting could
not, of course, break the causal chain between her protected speech andrhgbprdination
action.

Accordingly, the Courfinds that genuine issues of material fact exist concerning the causal
connection between Harris’s protected speech and the adverse employmentkehdoytthe

DA Defendants.

iii. Whether Adverse Action Would Have Been Taken Anyway

As noted above, the DA Defendants could gtitevail on summary judgrent if they
demonstrate that the adverse action would have been taken absent the protected speech.
Cotarelg 460 F.3d at 251Nagle 663 F.3dat 111. The Magistrate Judge held that there were
genuine issues of fact as to whether Harris would have beaem#&ted,as opposed to a lesser
sanction had she not engaged in the protected spéeé R at 20. She noted that Harris was
not fired on the spot at the April 24 meeting, but rather was told to return to work and then later
fired. Id. This, she foundmight suggest that Harris’'s behavior at the meeting was used as a
pretext for firing herld.

The DA Defendants object to this finding hey claim thathe reason Harris was not fired at
the April 24 meetingvasbecause no one at the meeting had the authority to do so. A Def
Objs. at 7. They contend th4a]s soon as Jim Quinn had the opportunity to speak to Chief
Assistant District Attorney John Ryan and brief him on what transpired at the gyeéin
decision was made to terminate plaintiff's dayment with the Queens DA'’s Officeld. This,

they argue, suggests that Harris’s behaviortwdg the reason for her firing
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The problem with this argument is that the DA Defendants’ account of the meeting is
disputed. According to Jim Quinn the purpose of the April 24 meeting was merely to
release Harris from her commitment, inform her that she would not be promateitheviest of
her class of DAs, and make clear to her that her future with the Office was nopandje as
long as she improved her performance. Quinn Dep.-d@tl68Nhen they informed her of all this,
Harris launched into an angry tirade that culminated with her accusamgRItier of attempting
to hit her with her caild. at 7071.

Not surprisingly, Harris’s account differs:

| got to his office, and he sat me down. And he said we want you to resign, your
work is substandard, you're a substandard lawyer. And to which | said, this has, this
has nothing to do with my abilities. You're doing thischuse of the tuberculosis,
because I'm complaining about working in an office with tuberculosis. And that was
pretty much how the meeting went.

He said to me get back to your office, or resign. And | said I'm not going to get
back to my office, and I'm not going to resign. And he sa#&hd he ordered again,
get back to your office or resign.

And | said I'm not going to do either of those things. | said you're just going to
have to fire me, because I'm not going to sit in an office with somebodyhahk
possibly contagious tuberculosis.

Harris Dep. at 7F1. This raisegriable issus of fact as to the severity of Harris’s conduct at the
meeting Accepting Harris’s version of the events, the Court cannot conclude that she would
have been terminad, rather than subjected to a lesser sanction, absent herqurcjgeech.

Moreover, a reasonable juror could find te@ekng Harris’s resignaon and then forcindgper
to choose betweeresigningand working in an office in which she feared she waddtract
tuberculosiswas itself“adverse employment action.”[W]hether an undesirable employment

action qualifies as being ‘adverse’ is a heavily fact specific, contextual de&tioni.” Hoyt v.

Andreucc)j 433 F.3d 320, 328 (2d Cir. 2006)In the context of a First Amendment retaliation
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claim,. . .retaliatory conduct that would deter a similarly situated individual of ordinary
firmness from exercising his or her constitutional rights constitutes ansadsetion.”Zelnick v.
Fashion Inst. of Tech464 F.3d 217, 225 (2d Cir. 2006) (internal quotation marks omitted).
Such actions include “demotion, reduction in pay, and reprimand,” and even “lesses atdy
also be considered adverse employment actiddsat 226. A reasonable jur could find that
Quinn’s demandthat Harris resignwould “deter a similarly situated individual of ordinary
firmness” from engaging in protected speech.

Accordingly, the Court adopts the Magistrate Judge’s recommendation as to Hargs's Fir

Amendment etaliation claim.

B. Substantive Due Process Claims

Harris also asserted violations of her substantive due process rights to waoukéncalosis
free environment and to practice law. The Magistrate Judge recommendadryupndgment
on both claims.

As to the first claim, the Magistratdudgefound no liberty interest in a tuberculo$ise
workplace.R & R at 2122. She pointed out that the Supreme Court has expressly declined to
recognize due process claims asserting a “governmental employer's aytyovide its
employees with a safe working environmer@gllins v. City of Harker Height503 U.S. 115,
126 (1992). AndIse easily distinguished the cases cited by Hawigch both concerned the
rights of mentally retardedivoluntarily commited individuals.d. Harris has filed objections
to these findings, but still has cited no case suggesting a liberty interestork@ace free of
tuberculosis, much less caseclearly establishing the right, which she would have to do to

survive a quified immunity analysis.
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As to the second claim, the Magistrate found that even if Harris had beed detess to the
courthouse on May 2, 2007 and briefly removed from a courtroom on May 4, 2007 (anaillegati
the Court has had no needdiscussn this memorandumYhis would not itself state a claim for
denial of the right to practice her profession. R & R a232 The Magistrate Judge relied upon
Supreme Court precedemdicating that a “brief interruption,” rather than a “complete
prohibition” in “the right to engage in a calling” does not rise to the level of a constitutional
violation. SeeConn.v. Gabbert 526 U.S. 286, 2992 (1999). The Court agrees that Harris has
stated at most a brief interruptiorHarris’s objection to this finding isothing more than a
conclusory statement of disagneent.

Accordingly, the Court adopts the Magistrate Judge’s recommendations on’sHarris

substantive due process claims.

C. Other Claims Against Individual DA Defendants

Harris remaining claims against timelividual DA Defendants alleged denial of access to the
court, unreasonable search and seizure, conspiracy, defamation, tortiousemterfarnth
contract, and intentional infliction of emotional distress. The MagisttatgeJrecommended
summary judgment on all of these claims.

Harris has not objected to the Magistrate’s findings as to some of th@ss.clAs to others,
she states only that she “renews the objection about the court’s failure to geamecord,”
presumably referring to her objections regarding her denial of access to thelaouragainst
Hunter. Where a party does not object or “makes only conclusory or general objectidhs,
Court reviews the Report and Recommendation only for clear."eBitva v. Peninsula Hotel

509 F.Supp.2d 364, 366 (S.D.N.Y. 2007). Finding no clear error in the Magistrate Judge’s
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analysis, the Court adopts the recommendation that these remaining clainss thgaimdividial

DA Defendants be dismissed.

D. Claims Aganst the Queens District Attorney’s Office

Harris’s Amended Complaint arguably asserted claims against the Qisting Attorney’s
Office. The Magistrate Judge recommended dismissal of any such claim be@@@geetdns
DA is not a suable entity. R & B 35. Harris has filed no objections, so the Court’s review the
Magistrate’s recommendation for clear error. Finding none, the Court adopts the
recommendation that summary judgment be granted as to any claims againstehe District
Attorney’s Office.

CONCLUSION
For the reasons stated:
Hunter's motion for summary judgment is DENIED.

The DA Defendants motion for summary judgment is DENIED as to the First
Amendment retaliation claim and GRANTED as to all other claims.

SO ORDERED.

Dated: March12, 2012
Brooklyn, N.Y.
/sl
Carol Bagley Amon
ChiefUnited State®istrict Judge
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