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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

----------------------------------------------------------------- X 08 CV 1774 (NG) (VVP)
PAUL A. BERNADIN,
Plaintiff,
-against- OPINION AND ORDER
AMERICAN AIRLINES, INC,,
Defendant.
_________________________________________________________________ X

GERSHON, United States District Judge:

Plaintiff seeks remand of this action to the New York State court in which he filed it on
the ground that this court lacks subject mattesgiction. For the reasons set forth below, this
court now finds that it lacks subject matter juiisdn. Therefore, theaurt grants plaintiff's
motion and remands this action to state court.

Plaintiff Paul Bernadin seeks to recover fguires he suffered at a security checkpoint at
Maisgate Airport in Port-Au-Prince, Haiti, ofipril 22, 2006. Bernadin alleges that he was
traveling through a security cHgmint operated by defendant Aricam Airlines, on his way to
board an American Airlines flight to New YorRity. According to Bernadin, because there
were no plastic tubs or trays available whenapgroached the x-ray machine, he placed his
possessions directly on the machine’s convdyelt. At the end ofthe belt, Bernadin’s
possessions fell to the floor, and he got down on his hands andt@rediect them. As he was
gathering his belongings, an American Aidinemployee stepped d@ernadin’s right hand,
allegedly causing severe injury.

On April 22, 2008, Bernadin fitk suit against American Aines, in the Supreme Court

of New York, Kings County, seeking to recovwerder New York state va and under Article 17
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of the Warsaw Convention. H®mplaint did not contain aed damnurclause, but did indicate
that he seeks compensatory and punittl@nages “in an amount ... which exceeds the
limitations of Article 17 of te Warsaw Convention.” (Pl’s Compl. 4.) The Warsaw
Convention, as amended by the Montreal Cotigan limits damages fopersonal injury to
100,000 Special Drawing Rights (SDR), or $154,8@eeConvention for the Unification of
Certain Rules for International CarriagetA21., S. Treaty Doc. No. 107-14, 1955 WL 45606
(“Montreal Convention”):

Defendant removed this case to the Easterstrict of New York on May 1, 2008.
Pursuant to 28 U.S.C. 8§ 1332, fegledant stated as grounds famoval that the parties are
citizens of different states and the amountamtroversy exceeds $75,000 exclusive of interest
and costs. Nowhere in its notice of remoglal defendant raise or rely upon federal question
jurisdiction, but, in response to plaintiff'spalication for a remand, defendant argued that
jurisdiction could be based uporetiivarsaw Convention claim.

At a pre-motion conference on March 24, 2088 again by order dated April 14, 2009,
the court ordered the parties to submit fofiefing, specifically ddressing the following
guestions: “(1) whether a defendant whemoves based on diversity jurisdiction can
subsequently invoke federal question juriidit to avoid remand; and (2) whether, once
properly removed, a case can be remandethfk of subject matter jurisdictionSee Powerex
Corp. v. Reliant Energy Serv., In&51 U.S. 224 (2007 Price v. J&H Marsh & McLennan,
Inc., 493 F.3d 55, 61 (2d Cir. 2007).”

In the interim, on April 3, 2009, plaintiff's counsel submitted a letter to the court,

explaining that plaintiff has authized counsel to consent th@aintiff's damages do not exceed

! The text of the Warsaw Convention,ammsended by the Montreal Convention, is
available at http://untegy.un.org/unts/144078_158780/3/5/11624.pdf.
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$75,000, and restating plaintiffsqeest for remand. In its April 6, 2009, response, defendant
objected to plaintiff's rquest, arguing that subjectatter jurisdiction exists in this case because
the amount in controversy exceeded the jigtsthal requirement of $75,000 at the time of
removal.

In his motion, plaintiff arguethat, because it is now cledrased on defendant’s expert
report and on settlement negotiations, thatinpiff's claim places no more than $10,000 in
controversy, the court no longer has subject maitesdiction and thus must remand the case.
Defendant opposes remand, arguing that both fedeestion and diversityurisdiction exist,
and that this court should therefore refuseeimand the case. Defendant asserts that federal
guestion jurisdiction exists by virtue pfaintiffs Warsaw Convention claimSee28 U.S.C. §
1331. Defendant further claims that diversjtyrisdiction survives plaintiff's concession
regarding damages because it is onlydhginal amount in controversy that is material for the
purposes of federal subject matter jurisdictioefendant argues dh even absent aad
damnunclause, plaintiff's complainrmade clear, by reference s Warsaw Convention claim,

that the original amount in contragy was in excess of $75,000.

Discussion

Title 28, section 1441(a) of tHegnited States Code permits a defendant to remove from
state court to federal court any civil action over which the federal district court has original
jurisdiction. In this case, there is no questitbat removal was proper. However, removal to
federal court is not necessarily permanentpa#ty may move to have a properly removed case
remanded to state court, because “if at any tinfierbdinal judgment it apas that the district

court lacks subject matter jadiction, the case shall be remanded.” 28 U.S.C. § 1447(c).



Prior to 1988, action 1447(c) readif at any time before fial judgment it appears that
the casavas removed improvidentBndwithout jurisdiction the district court shall remand the
case.” (emphasis added). Thep&me Court interpreted thatrsmn of the provision to bar
remand to state court once an action was properly removed to federal GmetSt. Paul
Mercury Indemnity Co. v. Red Cab C@&03 U.S. 283, 293 (1938) (“[E]vents occurring
subsequent to removal which reduce the amoeeverable ... do not oust the district court’s
jurisdiction.”). In 198, Congress amended section 1447(cyriteng it to make clear that
remand is possible at any timeaiffederal district court finds & it no longer ha subject matter
jurisdiction over the case. Bowerex v. Reliant Energy Servs., Jrigb1 U.S. 224, 235 (2007),
the Supreme Court addressed the amendment ahlandtconcluded thatrfJothing in the text
of § 1447(c) supports the propositithat a remand for lack ofisject-matter jurisdiction is not
covered so long as the case was properly rechavehe first instance.” The Court expressly
rejected a “narrowing construeti” of the amended § 1447(c) which would limit remand for lack
of subject matter jurisdiction to cover only a defect in subject matter jurisdiction at the time of
removal that rendered the removakif jurisdictionally improperld.

Although plaintiff has not formally amenddds complaint, his Apl 3, 2009, letter is
analogous to an amendment and is suffictenteduce the amount in controversy below the
jurisdictional threshold. The letter will be takas a binding limitation on plaintiff to damages
less than $75,000. As a result, there igliversity jurisdiction in this court.

The remaining question is whether this court can assert subject matter jurisdiction by
virtue of a federal questionlt is unquestionable that pladifis Warsaw Convention claim
creates a question of federal law—a claim unaddnited States treaty is the quintessential

federal claim. See28 U.S.C. 8 1331. However, defendanmotice of removal did not raise



federal question jurisdiction as a ground for o@ng the case from state court. Defendant
explained to the court at the March 24, 2009, emrice that defendant omitted this additional
basis for federal jurisdiction because it did m@ant to concede thahe Warsaw Convention
applies to this case. Defendasttll does not make this coession, but instead argues that
whether the Convention applies to the facts of taise is itself a feddrguestion. In effect,
defendant seeks to avoid remand by amendingdtise of removal to include federal question
jurisdiction.

Section 1446(b), requires, inrnaent part, that a “notice akmoval of acivil action or
proceeding shall be filed within thirty days afthe receipt by the deafeant ... of a copy of the
initial pleading setting forth the aim for relief upon which such actiam proceeding is based.”
Here, defendant seeks to untimely amend the relmmtace. As other disict courts in this
circuit have held, “[a] notice akemoval may not be untimely amended to add a ‘new avenue of
jurisdiction.” Arancio v. Prudentialns. Co. of America247 F. Supp. 2d 333, 337 (S.D.N.Y.
2002); see also Funeral Fin. Syd.td. v. Solex Express, IndNo. 01-6079 (JG), 2002 WL
598530, at *6 (E.D.N.Y. April 11, 2002) (refusing to allow defendant to amend the notice of
removal to include a previously-ignored ground fiederal jurisdiction and remanding to state
court)? Defendant made a strategic decision notety on federal question jurisdiction in its

notice of removal and may not now claim thatdeal jurisdiction is premised on the same.

2Defendant’s argument tharanciois distinguishable is @vailing. Defendant asserts
that becaus@rancio (and the other cases plaintiff citeshis memorandum of law) “involve[d]
situations where the initial grounds cited for oeal did not actuallyexist,” citation to them is
unpersuasive. | disagree. While defentacharacterizatioof the facts ofAranciois correct,
the court’s consideration in that case ofetter the defendant could amend the notice of
removal was wholly separate from the questbwhether jurisdictiorwas proper in the first
place. The same is trueefineral Financial Systems



Furthermore, defendant’s belated assertiofedéral question jurisdiction is not enabled
by 28 U.S.C. § 1653, which provides: “Defectivéeghtions of jurisdiction may be amended,
upon terms, in the trial or appellate courtsThis section, pursuant to which defendant seeks
leave to amend the notice of revaf applies only to “preserve jurisdiction where it exists but
was defectively statetl Arancio 247 F. Supp. 2d at 337. Fllya defendant provides no
authority to support its assertion that amendm&monetheless warranted because of changed
circumstances, and | decline read § 1653 expansivel\see Lupo v. Humanffairs Int’l, Inc.,

28 F.3d 269, 274 (2d Cir. 1994) (“faaécourts construe the remdwtiatute narrowly, resolving
any doubts against removability.”).

In the absence of diversity jurisdiction, agigen defendant’s failure to remove based on
federal question jurisdiction, thisase is remanded to the@eme Court of New York, Kings

County. The Clerk of Court is directedttansfer the files to that court.

SO ORDERED.

/s
NINA GERSHON
United States District Judge

Dated: July 1, 2009
Brooklyn, New York



