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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
INTZAR HUSSAIN,
Petitioner NOT FOR PUBLICATION
-against MEMORANDUM & ORDER
08€V-2375 (CBA)
ROBERT WOODS,
Respondent.
________________________________________________________________ X

AMON, ChiefUnited States District Judge:

Intzar Hussain, pro se, petitions the Court for a writ of habeas corpus, 28 U.S.C. § 2254,
seeking to vacate his convictions, entered in New York state court, on two cotins$-dégree
rape, N.Y. Penal Law $30.35(1), one count éfst-degreeattempted rapeN.Y. Penal Law
8§ 110.00, 130.35(1), and one counfidt-degreesexual abuse, N.Y. Penal Law § 130.65(1).
For the reasons that follow, the petition is denied.

BACKGROUND

A. Conviction

At an April 2004 trial, the state offered evidence that Hussain committed five sexual
assaults from October 1996 to February 1998. The first assault occurred in @Q8@band the
victim was Kizzy Lewis. Lewis testified that at about 10:00 a.m. she was walkingastreet
in Brooklyn when Hussain, drivinglevery cab, asked if she needed a ride.

When she refused the ride, Hussain left hiy pait a knife to her back, and ordered her
into thecar. Hussain drove Lewis a short distance, ordered her out of the car, took her across the
street, entered her from behind, and ejaculated. Hussain then ran baaat@hdsped off.

Lewis went toa nearby train station and called the police.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2008cv02375/281489/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2008cv02375/281489/6/
http://dockets.justia.com/

The second assault occurred in December 1996 and the victim was Carol Robinson.
Robinson testified that at about 1:30 p.m. she left a Brooklyn hospital and hailed a cab, which
was driven by Hussain, who drove Robinsonulifteen minutes to haapartment

When Robinson arrivealt her apartment buildinghe discovered that she did not have
anymoney with her. She told Hussain to wait while she retrieved money from her agartme
When Robinson entered the second door of her building, she realized that Hussain was following
her and told him that he should wait for her outside.

Hussain continued to follow Robinson to her apartment door, where she retrieved a key
from beneath a floor mat. When Robinson opened her door, Hussain kicked her in the back,
propelling her into the apartment. He then entered the apartment, closed the doomgaifon t
Rohinson, pulled a knife, and penetrated her. When Hussain left, Robinson crawled to the
telephone, called her daughter, and reported that she hadapeen

The third assault occurred in February 1997. The victim was Blanca Laboy,ra heroi
addict Laboy testified that at about 3:00 p.m., wisitee wasvalking home fromamethadone
clinic, Hussain approached her in his cab and asked for directions.

When Laboy entered the front seat of the cab to help Hussain read his mam blusdai
away. When Laboy asked what he was doing, he told her, “Shut up or I'll kill you."aiduss
had his hand inside his jacket pocket, which led Laboy to believe he had a weapon.

Hussain drove to an empty street, ordered Laboy into the backskatcar and told her
to remove one of her legs from her pants. Laboy told Hussain that she was megstneti
asked him to use a sdom, although he did not appear to understand what she was saying.

Hussain then pushed her onto her back and penetrated her.



Hussain then drove off, leaving Laboy behind. Laboy took the bus to her sister’'s house
andtold her sister that she had beaped.

The fourth assault wasmmittedagainst Haydee Torres and occurred in May 1997.
Torres testified thaghe was standing outside a bodega when Hussain pulled up in his cab and
asked her if she needed a ride. When Torres said that she coattbreba ride, Hussain told
her not to worry about it. She agreed to take the ride, Hussain put her bicycle into the trunk of
the cab, and they drove off.

After driving a short distance, Hussain turned off the road, locked the car doors, and
pulled into an empty lot near a factory. Hussain told Torres to remove her pants, antievhen s
refused, he put a knife to her neck. Torres complied. Hussain then got on top of Torres, and,
still holding the knife, penetrated her.

Hussain forced Torres out of the car and sped off, causing her bicycle torfahif
trunk. Torres then rode her bicycle to a friend’s house and told the friend that sherhad bee
raped by a cab driver.

The fifth assault occurred in February 1998. The victim, Maria Moralesjdddtiat at
about 9:30 p.m. she was waiting for the bus in Brooklyn when Hussain, in his cab, asked her if
she wanted a ride. Morales accepted and the two drove off.

After driving for a bif Hussain told Morales that he needed money and stopped at a bank.
When he left the car, Morales moved to the backsggtarently because she was not
comfortable in the front. When Hussain returned he offered to pay Morales if she yeokld “
him off.” She refused.

Hussain then drove Morales to a deserted street and stopped the car. He got out and
entered the backseat, where he forced Morales onto her back and tried to penetMtzdies.
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fought him and Hussain ejaculated without enigher. Morales left the car cryimgd Hussain
sped off.

Morales collected hahings and ran until she saw a man, whom she told that she had
been raped. The man was walking her to a police station when the two spotted a podice offi
whom they asked for help.

At trial, in addition to the testimony of the five victims, the sti#tered evidence about
the investigation that led to Hussain’s arrest. It explained that a det&iades Hawkins,
using a license plate number that Morales had providediified Hussain as a suspect.
Hawkinscontacted the car service for whiglussain worked, but Hussain was not there. He
then visited an apartment linked to Hussain, but a woman who responded to a knock on the door
refused to let the detective in or to open the door.

Hawkinsthenhad his partner call the car service, requgdtiat Hussain pick him up,
but Hussain did not showHawkinsalsocontacted the Taxi and Limousine Commission to have
the Commissioner call Hussain for a meetigjing him that he needed to sign some papers.
The Commissioner was to call when Hussain showed up, but he never did.

Hawkinsalso put a felony alarm on Hussaificense late, butterlearned that Hussain
had surrendered his plates on March 19, 1998, about a month after Haegamssearching for
him.

The state explainei the jurythat the assault investigatiowgrecold until, in the spring
of 2000, the City of New York sent about 17,000 rape kits, including the kits for the assaults
described above, for DNA testing. That testing revealed that the same manobedypr

committedall five assaults.



Detective Steven Litwin of the Brooklyn Special Victi®@quadearned of the match and
that Hussain was suspect in at least one of thesaults.When Litwin visited an address linked
to Hussain, he learned that Hussain had moved, possibly to Canada.

In March 2002, Litwin contacted Canadian police in Toronto and learned that Hussain
had been living in Canada for owtreeyears and was currently living in Montreal under a
different name, Tony Intzar Chaudhery, and with a different date of birth. nLiken contacted
the Montreal Police Department’s Sexual Ass&gjtiad and applied for a provisional arrest
warrant. From that same unit he later secured a warrant to test Hussain's DNA

Hussain’'s DNA sample was obtained and testddaw York. The sample matched the
profile of the man who had assaulted Lewis, Laboy, Torres, and Morales. Agtgréiussain
was indicted fothose assauli® June 2002 and Litwin arrested Hussain in September 2002.
Hussain was indicted in early 2003 for the assault of Robiaenthe lab matched his DNA to
the DNA from the Robinson rape Kkit.

At trial, although he had earlier denied any contact aitleast one of the women,
Hussain admitted that he had sexual contact with each of the five complaining widenen.
denied aspects of each woman’s story, questioned t@icity, and said that the sex, or near
sex,was consensuah each case

The jury returned a mixed verdict, convicting HussairapfngLewis and Torres and
attempting to rapand actuallysexually abusing Morales (whohe had not penetrated). The
jury failed to convict Hussain of the charges with respect to the assaults of batisdtohind
Laboy and the trial court declared a mistaalto these charges

The trial court léer sentenced Hussain to twelve and one-half to twenty five years on
each completed rape, seven and-bak to fifteen years on the attempted rape, and three and
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one-half to seven years on the sexual abuse conviclioa.sentences on the rape charges were
imposed consecutive to each other and concurrent to the sexual assault sentence.

B. Post Conviction

1. Direct Appeal

Hussain, throughewcounsel, appealed to the Appellate Division, Second Department,
asserting two principal grounds foltied. As his first ground for reliefPoint 1), Hussain alleged
that the joint trial of all five assaults violated his due process rights.

In support of that due process argumentamedthree specifisub-points He said first
that the trial courerred by not severing the five counts for trial under N.Y. C.P.L. § 200.20(3)
because the identity of the perpetrator was not an issue at trial, and even itlitewapes were
not so similar as to bealledthe work of the same man. Moreover, the assaults could not be said
to have beesommitted as part ai common scheme or plan.

Hussainarguedas a secondub-pointthat at trial the prosecutor impermissibly comingled
the evidence and urged the jury to convict Hussain based upon progsmsstyce. For
example, she, in her summation, had talked about what “all five” women had said and done and
even said that “each case corroborates [the] others.”

As a third sub-point supporting relief, Hussain argued that the trialfeded to
specifically nstruct the juryhat it neededto consider each [count] individually and that the
evidence regarding each crime should be confined to that crime and not considered

cumulatively.” People v. Rangel9 A.D.2d 832 (1st Dep’'t 1975.).

The second ground foelief that Hussain assert@doint 1) was that two pieces of
testimony and several remarks during summation denied him due process of lawstThe f
testimony to which he objected was testimony that the state extradited Hussae{danada. He
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said that the government could only place him in Canada some nine months after the Morales
investigation closed and thi@ict madehis presence in Canada weak evidence of consciousness
of guilt through flight.

This weak evidence was prejudicial, and that mhegiwas compounded, he said, by the
prosecutor’'s argument, during summation, that the flight to Canada proved Hugadin’s
Moreover, althougliHussainacknowledged that, during summation, the trial court sustained an
objecton to the prosecut®’desdption of Canada as a haven for fugitives, he said that
argument was improper and the sustained objection could noirigithe bell.”

The second testimony that Hussain identified as supporting his due process awgasnent
detective Litwin’s statemenhbat he had contacted the Montreal Sexual Assault Squad as part of
his investigation. Hussain acknowledged that the state could describe itget@stibut said
that specifically mentioning the Sexual Ask&quad (instead of just the policepartmat
generally) needlessly suggested that Hussain had committed uncharged ssxrcfianada.

Finally, Hussain identified as the third sub-point of his due process argsevenal
summation comments that he found objectionable. First, he said that the prosecutbr argue
propensity, calling him a “rapist” and a “predatoSecond, the prosecutdenigrated the
defendant, saying that he had a “warped mind” if he thought, as he testified, that wome
sometimes trade sex for rides. Moreover, the prosetwiie labeled his testimony “absurd.”

Third, Hussain argued that the prosectitad impermissibly appealed to the jury’s
passions, stating that Laboy and Robinson did not “deserve” to be raped and statireg tha
women who testified at trial endured ss@xamination that surely “wasn’t fun.The prosecutor
also suggested that Hussain thought the victims in this case were beneath tittdaked the
jury to tell Hussainthroughits verdict, that he was not above the law.
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Fourth, the prosecutor hadpermissiblyusedHussain’s words against him.

Specifically, after defense counseld saidnore than once, during summatitimat Hussain was
a “con man” who had connele victims into having sex with hirthe prosecutor told the jury
that Hussain wa¥rying to con”it.

The Appellate DivisionSecond Department denied relief by written opinion. People v.
Hussain 35 A.D.3d 504 (2d Dep’t 2006). It rejected Hussain'’s joinder argument, holding that
“the defendant’s modus operandi with respect th @fiche sexual assaults demonstrated a
distinctive pattern.”ld. at 505. It observed that identity was an issue at the time that the trial
court denied severance (Hussain had not yet fully adoptexmbtisent defense) and remained an
issue at trial because identity had not been “conclusively establisiied.”

The court ruledilsothat Hussain had not preserved his arguments about the jury
instruction or the summation comments that allegedly invited commindlihg.

With respect to the second principal grododrelief, the Appellate Divisiorneld that
the evidence and comment “that the defendant relocated to Canada using a ddfeesahd
date of birth was proper to demonstrate consciousness of ddiltMoreover, although the
mention of theSexual Assault Squad was improper, the error was harnitéss.

With respect to summation, the court found that the comments to which Hussain had
objected (.e. “warped mnd” andvictims beneath the law) wettair comment on the
defendant’s testimongt the trial and the other evidence in the recotd.” The court held that
Hussain had not preserved objections to any of the other summation comments to which he
objected on appeal and it refused to address thenat 505-06.

The New York Court oAppeals denied Hussain’s request for leave to apgeabple v.

Hussain 8 N.Y.3d 946 (2007) (Pigott, J.).



2. Error Coram Nobis

In July 2007, Hussain, pro se, filed a petition for a writ of error coram nobis in the
Appellate Division Second DepartménHe asked for relief on the ground that his attorney
rendered ineffective assistance on appeal when he failed to argue that the trizdredusthen it
denied a pre-trial motion to dismiss the charges against Hussain as time baaese lreought
outside the applicable fivgear statute of limitations. N.Y. C.P.L. § 30.10(2)(b).

Hussain referred to trial counsel’s motion to dismiss, which argueththagwis
(October 1996), Robinson (December 1996), and Laboy (February 1997) assaults tvere al
subject ofchargediled more than five years after the relevant assault.

Counsel argued that the limitations period couldbedblled, pursuant to N.Y. C.P.L.

8 30.10(4)(a), for a sufficient period because Hussain had not been (i) continuoudky thats
jurisdictionand(ii) his whereabouts (which include identéndlocation)were notcontinuously
unknown and unknowable by exercise of reasonable diligence.

In that motion, counsel observed that Hussain had been arrested in Brooklyn in
Septembell997 on two unrelated sexual assaults, had been photographed and fingerprinted, and
had testified befora grand jury.He argued that the state should have been able to connect him
to the previous assaults at that ti(bg, for exampleshowing his photograph to the
complainants or testing his DNA)ut unreasonably failed to do so.

Moreover, he arguetjussainwas not continuously outside the jurisdiction because he
had lived in Brooklyn throughout the late 1990s and had only visited Montreal in 2002.

The state had responded that it had been diligent in pursuitiy ¢eassaul that
Hussain challenged as untimelyd that it did not know of Hussain’s whereabouts until rape kits
were tested in 2001, which rendered all of the charges timely.
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In the error coram nobis proceeding, appellate counsel submitted an affirnmatvbirch
he expained that he had carefully reviewed the record and determineth¢hamelinessssue
lacked merit. He said that, as trial counsel had conceded, the Moralescptms was timely
because that assault occurred in February 1998 and was the subject of an April 20@2 crim
complaint and June 2002 indictment. Furthershid that trial counsel’s argumeshat the
state should have known in September 1997 that Hussain was the perpetratbewnithend
Torresassaults—~would not have rendered those counts of conviction untiasethey were also
the subject of an April 2002 criminal complaint and a June 2002 indictment.

Although thecharges relating to the Robinson assaudtht have been untimely if the
limitations period began to run in September 19B@49e charges wetke subject of the early
2003 indictment), appellate counsel also stated that he could not have raised an atgoument a
that or the Laboy asskibecause Hussain had not been convicted of those charges.

The state, relying on that affidavit, argued that appellate counsel was fettineffor
failing to raise the timeliness issue because it was meritless. And even if it wagitlessjine
state argued;ounsel was not ineffective for deciding to raise other meritorious arguments on
appeal.

The Appellate Division denied the petition, explainimgharacteristically succinct
languagdhat Hussain “failed to establish that he was detiieceffective assistance of appellate

counsel.” _People v. Hussa#4 A.D.3d 1073 (2d Dep’t 2007) (citing Jones v. Bardés U.S.

745 (1983) (refusing to adopt a requirement that appellate counsel “raise every naundrivol
issue requested by the cli®nt
Hussain’s request for leave to appeal to the New York Court of Appeals was denied.

People v. Hussajri0 N.Y.3d 766 (2008) (Read, J.).
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3. Habeas Petition

Hussain subsequently filed this petition for a writ of habeas canpdigsn accompanying
memorandum of law. These materials consist of sections diriekto the Appellate Division
and his error coram nobis petitiand so raise the same claims raisethose proceedings.

STANDARD OF REVIEW

Under the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) it@oper
in state custody pursuant to a criminal judgment of a state court is entitled &l fexdaras relief
only if he can establish that he is being confined in violation of the Constitution, lansatoed
of the United States. 28 U.S.C. § 2254.

Relevant here, AEDPA requires any petitioner seeking federal habeas relisf to fi
provide the state an opportunity to pass upon the legal and factual arguments supporting his

petition. This is the requirement of exhaustion. 28 U.S.C. § 22%8]a3ee als®aye v. Att'y

Gen, 696 F.2d 186, 191-92 (2d Cir. 1982) (en banc).

Claims that are presented to the state courts but denied on state proceduralageounds
deemed procedurally defaulted and generally cannot sugaenral habeas relieHarris v.
Reed 489 U.S. 255, 262 (1989) (“an adequate and independent finding of procedural default will
bar federal habeas review of the federal claim”).

The same is true of unexhausted claims that can no longer be presented to a state cour

SeeAparicio v. Artuz 269 F.3d 78, 90 (2d Cir. 2000) (“when the petitioner failed to exhaust

state remedies and the court to which the petitioner would be required to preseciainesm
order to meet the exhaustion requirement would now find the claims proceduraly, bederal
habeas courts must also deem the claims procedurally defaulted” (iofeoteation marks
omitted)).

11



There are exceptions to the rule that procedurally defaulted claims are meat gubj
review in habeasA petitioner may obtain review notwithstanding default where he can ektablis
“cause for the default and actual prejudice as a result ofléyed violation of federal law,

Coleman v. Thompse®m01 U.S. 722, 750 (1991), that he is actually innoceémf the crime

for which he has been cowted,” Dunham v. Travis313 F.3d 724, 730 (2d Cir. 2008ge also

Schlup v. Delp513 U.S. 298, 321-22 (1995) (actual innocence exception appropriate only in
“extraordinary cases”).

Where a federal claim is prepy presented to the state courts and adjudicated against the
petitioner on the merits, that claim will support federal habeas relief only if thecstate
decision “was contrary to, or involved an unreasonable application of, cleatyigstd fedela
law, as determined by the Supreme Court of the United States; or . . . [was] based on an
unreasonable determination of the facts in light of the evidence presented irtere Gt

proceedings.” 28 U.S.C. § 2254(d)(}: see alsdWVilliams v. Taylor 529 U.S. 362, 405-06

(2000);_ Henry v. Poolet09 F.3d 48, 67 (2d Cir. 2005).

The Supreme Court has said that “clearly established federal law” means “tmg$oldi
as opposed to the dicta,” of its decisions at the time of the state court adjudicatliGamsyN
529 U.S. at 412. A decision is contrary to clearly established federal law tive&at a
conclusion opposite to that reached by [the Supreme Court] on a question of law or ifdigsdeci
a case differently than [the Supreme Court] has s&t af materially indistinguishable facts.”
Id. at 412-13.

A decision involves an unreasonable application of clearly establishedlfldeif it

“identifies the correct governing legal principle from [the Supreme Gjut€cisions but
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unreasonably@plies that principle to the facts of [a] prisoner’s cadd.”at 413. An
unreasonable application of federal law is more than an incorrect application.

“A state court’s determination that a claim lacks merit precludes federal habebsael
long as fairminded jurists could disagree on the correctness of the state decigion.”

Harrington v. Richterl31 S. Ct. 770, 786 (201Xee alsad. (“It bears repeating that even a

strong case for relief does not mean the state court’s contrary conclusion assonable.”);
Renico v. Lett130 S. Ct. 1855, 1866 (2010) (“AEDPA prevents defendaatsd-federal
courts—from using federal habeas corpus review as a vehicle to sgo@ss the reasonable
decisions of state courts.”).
DISCUSSION

The Court construes Hussain’s petition, which consists of sections of his brief to the
Appellate Divisionand his error coram nobis petitiag asserting an entitlement to habeas relief
on four grounds: (1) the consolidation for trial of charges regarding fiveasagsaults violated
his due process rights; (Byo erroneou®videntiary rulinggendered his trial fundamentally
unfair; (3)several summation comments rendered his trial fundamentally unfair; amel\(&)s
denied the effective assistance of counseimpeal.

|. Consolidation

Hussain’s first claim is that the trial court’s decision to join several chaogeerning
five unrelated sexual assawtslated his due process right to a fair trial.

“As a preliminary matter, it should be stressed tha issue for this Court is nahether

the consolidation . . . in this case was proper under state law.” McCall v, Ndu86 Civ.

3365, 2008 WL 4501834, at 8 (S.D.N.Y. Sept. 29, 2008ng Estelle v. McGuire502 U.S. 62,
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67 (1991)).1t is well settled thatdderal habeas relief is available only if the consolidation
violated Hussain’$ederalconstitutional rights.

“Joinder of offenses has long been recognized as a constitutionally aceeptabl
accommodation of the defendant’s right to a fia&l” and, consequently[j] oinder of offenses
rises to the level of a constitutional violation only if it actually renders petiteoatate trial

fundamentally unfair and hence, violative of due process.” Herring v. Meadlium3d 374,

377 (2d Cir. 1993) (internal quotation marks and bracket omitted)alsdJnited States v.

Lane 474 U.S. 438, 449 (1986).

“[W]here a defendant is claiming a due process violation based upon joinder of gffenses
he must, to succeed, go beyond the potential for prejudice and progettiaprejudice
resulted from the events as they unfolded during the joint triéérfting 11 F.3d at 377-78.
“[P] etitioners challenging thestate convictions under the general ‘fairness’ mandate of the due
process clause bear anerous burden.ld. at 378.

The Appellate Division’s determination that Hussain hacestdblishedhat his trial
violated his due process rights is not contrary to or an unreasonable applic#tisclefrly
established law.

Initially, thistrial was not especially long or complicatethe state charged Hussain
with five sexual assaults and with respect to each charge it presented thengsfitihe alleged
victim who told a story about an encounter with a cab driver who, according toietacisv
testimony, forced himself upon hefhe state also presented some relatively strdayitard
DNA evidence.At trial, Hussain simply asked the jury to find the women incredible.

None of that was difficult for the jury to process, Isereis little risk that the jury could
not understand one or more of the charges and convicted because it understood another better.
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SeeShand v. Miller 412 F. Supp. 2d 267, 272 (W.D.N.Y. 2006) (“it appears that the proof [of

17 counts of sex offenses against two stepdaughters and four counts of menacingrgaihst
the stepdaughters and the girls’ mother over the course of 16 months] was gdrespatately,

and was uncomplicated and easily understood in the minds of the jureeg. glsdJnited States

v. Chang AnLo, 851 F.2d 547, 556 (2d Cir. 1988) (hulti-defendant RICO trialithe evidence

with respect to each of the defendants was adequately straightforwatttethaly could
consider it without any significant spillover effect”)

Additionally, the jury charge in this case reduced the odds that the jury would
impermissibly find Hussain guilty of one or more counts simply because it founguilim
beyond a reasonable doubt of some others.

Although the triakourtdid not deliver what, on appeal, svBlussain’s preferred charge,
it did specifically instruct the jury that, with respect to thpecounts, the state had to prove
beyond a reasonable doubt altloé elements of the crinf@s to the offenses with respect to
each of the complain[ing] wigsses (Tr. at 844.)

The trial court then explained the elements of each separate charge with specific
reference to the date and victim (e.g. “on or about October 10, 1996, in the County of Kings, the
defendant, Intzar Hussain, engaged in sexual inteseowith Kizzy Lewis”). Id. at 844—45.)

Similarly, it told the jury that it did not have to convict Hussain of altame of the
crimes, explainingvith respet to therapecounts that “if you find that the People have not

proven . . . either one or both of those elements as to any of those gffensesist find the

defendant not guilty of the crime of rape in the first degree as chargednts®ne, three, five,

and / omine.” (d. at 845 (emphasis added).)
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The trial court also specificalleferred tahe allegedrictims and datesf incidentwhen
chargingattempted rape arskxual abuse, whicirethe crime of which the jury convicted
Hussain with respect to Moralefld. at 847-48, 850-51.)

All of this was sufficient to inform the jy of its obligation to consider each charge in
this caseseparately and to refuse to convict on any charge not independently pg&aeshand
412 F. Supp. 2d at 272 (“The court instructed the jury separately on each count of the indictment,
although it did not explicitly instruct the jury to consider the evidence of eaiclenic

separately.”)Holland v. Walkey No. 99€CV-5800, 2005 WL 3591728, at *6 (E.D.N.Y. Dec. 30,

2005) (“the trial judge instructed the jury twice that there were four sepacatents involving
six offenses, and further instructed that the jury could ‘pick and choose which offesgagmnt
to find him guilty on or not based on how they evaluate the evidence.” The trial cogaa¢so
instructions on the specific elements of each offense that the prosecution had to pnbeal (
record citatios and brackets omitted)).

Moreover, it appears that the jury in fact followed these instructions and eregde
count separately. After beinganiged and retiring to deliberate, the jasked to be reaall of
Morales’s testimonynd asked to semme DNA evidence and a crime scene pipatoh from
the Lewis incident. Id. at 868—70.)These requestreevidence that the jury followed the trial
court’s instructions.SeeHerring 11 F.3d at 378 (highlighting fact that the jury “twice requested
the rereading of certain testimony” as evidence that the jury “seems to havéycaveiuated

the evidence on each count separateRR8ed v. Great Meadow Corr. Facili881 F. Supp. 184,

189 (W.D.N.Y. 1997) (noting that jury requestedeading of victim’s testimony in trial of three

unrelated rape charges).
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Additionally, the jury’s refusal to convict Hussain of the charges involving the assaults of
Robinson and Laboy strongly syests that the jury properly segregated the charges that it was
asked to decideSeeHerring 11 F.3d at 378Reed 981 F. Suppat 189; Hollangd 2005 WL
3591728, at *7 (“The verdict rendered is proof that the jury at the first trial corgielach of
the charges separately, since the jury convicted the petitioner on one count, acquitiadvaam
other counts, and was deadlocked on the remaining counts.”).

In view of the foregoing, Hussain has not carried his “onerous burden” of shaetire
prejudice from which the Court could conclude that he was deprived of a fundameinrtatigifa
Herring 11 F.3d at 378. Relief on this ground is denied.

[I. Evidentiary Errors

Hussain’s second claim is that t@ooneousvidentiaryrulings—the decisiosto permit
evidence oHussain'sflight to Canada and to permit testimony that detective Litwin, as part of
his search for Hussain, contacted the Sexual Assault Squad—violated his duerjgbtsess

As an initial matter, state court application of stavidentiary rules, evenefroras a

matter of state law, generally will naarrantfederal habeas relief. Seeqg, McGuire 502 U.S.

at 67(“federal habeas corpus relief doest lie for errors of state ld)y, Crane v. Kentucky476

U.S. 683, 689 (1986) (“We acknowledge also our traditional reluctance to impose constituti
constraints on ordinary evidentiary rulings by state trial courts.”). Evidgmtilngswarrant

habeas relief only if they violate due proceSge generall$ims v. Stinsp, 101 F. Supp. 2d

187, 194 (S.D.N.Y. 2000) (explaining Second Circuit law in this area).
Relevant here, “[tje introduction of improper evidence against a defendant does not

amount to a violation of due process unless the evidence is so extremelyhatfisradmission
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violates fundamental conceptions of justice.” Dunnigan v. KeB3i2F.3d 117, 125 (2d Cir.

1998) (introduction unfair iévidence not probative of an essential elemétite case).

Also relevantthe unfair admission of evidence will only amount to a denial of due
process ithe admitted evidencéyiewed objectively in light of the entire record before the jury,
was sufficiently material to provide the basis for conviction or to remove anaale doubt that

would have existed on the record without it.” Collins v. S¢uiBb5 F.2d 16, 19 (2d Cir. 1985)

(internal quotation marks omitted).he evidence must have been “crucial, critical, highly

significant.”” Id. (quotingNettles v. Wainwright677 F.2d 410, 414-15 (5th Cir. 1982)).

Theadmission okvidence of flight to Canadaasnot unfair. There is no dispute that
evidence of flights relevant because it is probatigeconsciousness of guilt, which is probative

of guilt itself. People v. Cintron95 N.Y.2d 329, 332—-33 (200®ee alsdJnited States v. Al-

Sadawj 432 F.3d 419, 424 (2d Cir. 2005) (“It is wekitled that flight can, in some

circumstances, edence consciousness of guilt.Diaz v. Greiner110 F. Supp. 2d 225, 235

(S.D.N.Y. 2000) (“Admission of evidence showing consciousness of guilt is not so extremel
unfair that its admission violated fundamental conceptions of justice.” (internaltiqgumatnarks
omitted)).

The New York Court of Appeals has said that the “probative weight” of evidence of
flight “is highly dependent upon the facts of each particular c&Smtron, 95 N.Y.2d at 333.
The facts of this particular case, as proved at trial, weredlat after Btective Hawins,
armed with the license plate number that Morales had provided, begatigatieg Hussain,
Hussain disappeared. He did not respond to a call from his dispatcher, failed to turn up at a
meeting called by the head of the Taxi and Limousine Commission, turned ireheeliglates,
and left Brooklyn (probably for Canadajere le was later found living under an assumed
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identity, which evidence suggested he had been doing for at least three Amdithere was
evidence suggesting that Hussain was aware of the investigdtenhe disappeargethcluding
that whoever answered the door at his apartment refused to communicate with Hevearise
showed up asking to speak wilussain

Hussain offered no explanation for his apparent disappearance, instead tetbtsty e
had all along been in Brooklyn and only traveled to Canada shortly before his Heeaslies
heavily on the fact that the state could not establish that he immediately fled tta@aea he
supposedly learned that investigators were looking for him in connection with theeMora
assault Thestate’s evidace howeverprovided a sufficient basis for the trial court to permit
testimonyand argument about Hussaiflight to Canada.

The Appellate Division'surtherdetermination that Detective Litwin’s testimony about
contacting the Sexual Assault Squdid not violateHussain’s constitutional rightsas alsaot
contrary tg or anunreasonable application afearly established federal law

Litwin initially testified only that he contacted the Montreal Sexual Assault&quaich
probably did not syrise the jury because Litwin was searching for the suspected perpetrator
multiple sexual assaultdt was only after Litwinresponded to defense counséading
guestion aboutvhy Litwin contacted that unit that the jury learned that Litwin “waggan
independent information.” (Tr. at 585.) And it wasyoafter defense counsel pressiealt
Litwin testified vaguelythat he “had very good information that it was importanfon] to
speak to the detectives in the Montreal Sexual Assault Squad regarding MinHudsga

After an extended discussion (outside the presence of the jury) at whiclalticeurt
explained that defense counsel was reading too much into Litwin’s staseamehthat the jury
could not have understand the challenged testimony as suggesting that Hussain hiagrgeédn c
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with or convicted of sex crimes in Canade trial court struck the last testimony as
unresponsive.

There is no colorable argument that Litwin’s testimony rendered Hussaah’s tr
fundamentally unfair. None of the testimony, including the struck testimonytldiaecused
Hussain of committingor being convicted of, a sex crime in Canada. And although the struck
testimony may have suggestedharge or convictigrihe trial court instructed éhury to
disregard ifthe charge to the jurglsoreminded it to disregard testimony that the trial chad
told it to disregarjl

That instruction goes a long way towards limiting the effect of what was insagntif

evidence to begin withMachaa v. FischerNo. 05 Civ. 522, 2006 WL 1409727, at *1

(S.D.N.Y. May 19, 2006) (“Here, the court directed the jury to disregard the question and
answer, so Machado cannot claim that any evidence was improperly admittedd higait); see

alsoGreer v. Miller, 483 U.S. 756, 767 n.8 (1987) (“We normally presume that a jury will follow

an instruction to disregard inadmissible evidence . . . .”).

In any eventthe testimony about the Sexual Assault Unit was un-emphasized and did not
bear directly on Hussainuilt. The Appellate Divisiomeasonablyoncludedhatthe
testimonywas not “sufficiently material to provide the basis for conviction or to remove a
reasonable doubt that would have existed on the record witho@atlihs, 755 F.2d at 19.

1. Summation

Hussain’s third claim for relief is that tipegosecutomade several impermissible
comments during summation and that those comments dameafair trial. He complaings

he did to the Appellate Division, that the prosecetiledhim a ‘rapist” and a “predator,” said
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that he had a “warped mind,” calledn a “con man” who was “trying to con the jury,” and
referredto part ofhis testimony as “absurd.”

He also complains about the prosecutetadement that none of th#eged victims
“deserved” to be raped, that cr@s@aminatiorfwasn’t furi’ for the alleged victimsand that the
jury should sendHussainthe messagehrough its verdict, that he was not above the law.

“The scope of habeas review for allegations of prosecutorial migcorsd'quite

limited.” Hornedo v. ArtusNo. 04CV-3201, 2008 WL 346360, at *18 (E.D.N.Y. Feb. 6,

2008) (quoting Tankleff v. Senkowski35 F.3d 235, 252 (2d Cir. 1988)\ petitioner asserting

improper summation in support federal habeas relief must show more than “that tlcatprése

remarks were undesirable or even universally condemri2arien v. Wainwright477 U.S.

168, 181 (1986) (internal quotation marks omitted).
“There must, instead, be a showing that [the petitioner] suffered actjiadlipe because
the prosecutor’'s comments during summation had a substantial and injurious efiéaeace

in determining the jury’s verdict.”_Alexander v. Philljgdo. 02 Civ. 8735, 2006 U.S. Dist.

Lexis 8926, at *40-41 (S.D.N.Y. Feb. 21, 2006)dmal quotation marks omittedee also

United States v. Sharedf90 F.3d 71, 78 (2d Cir. 1999) (“Remarks of the prosecutor in

summation do not amount to a denial of due process unless they constitute egregious
misconduct.” (internal quotation marks oted)).

A. Merits Denial with Partial Procedural Bar

All but two of Hussain’s arguments about summation are procedurally barred, and the
remainingtwo arguments do not warrant relief.

1. The Appellate Division refused to review all but two of the allegedly improper
commentghat Hussain alleged violated his righiscause Hussain had not objected to them at
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trial. SeeN.Y. C.P.L. 8 470.05(2) (contemporaneous objection yaky alsdeople v. Rivera

73 N.Y.2d 941 (1989).
That state procedurallmg generally bars federal habeas review of asserted errors
because the “Second Circuit recognizes New York’s contemporaneous objeletiag an

adequate state procedural rul€&Sbnzalez v. Cunninghare70 F. Supp. 2d 254, 261 (S.D.N.Y.

2009).

And the rulingis sufficient to bar review of these specific asserted errors. See, e.g.

Rhodes v. ErcoleNo. 07CV-1039, 2009 WL 134639, at *4 (E.D.N.Y. May 13, 2009)

(“Regarding the petitioner’s challenges to the prosecutor’'s summatioe, af the challenges

are procedurally barred while some warrant review by this coutties v. ScullyNo. 92CV-

5096, 1996 WL 680258, at *1 (E.D.N.Y. Nov. 8, 1996) (“Those statements to which no
objection was raised at trial are therefore procedurally barred from reyigwsiCourt.”).
Hussain has arguably asserted ineffective assistance of counsel as “causehstdf

overcome this procedural baSeeEdwards v. Carpentes29 U.S. 446, 451 (2000) (“Although

we have not identified with precision exactly whahstitutes ‘cause’ to excuse a procedural
default, we have acknowledged that in certain circumstances counsel’s imeffess in failing
properly to preserve the claim for review in state court will suffice.”).

In his brief to the Appellate Divisiotjussainclosed the section that included the
argument about summation comments with the sentence: “To the extent the Couesdecli
consider the arguments about the unpreserved summation arguments in the intestse of
counsel’s failure to object, separately, and in conjunction with his other errors, denied t

appellant the effective assistance of counsel under the federal and statetmnss” (App. Br.
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59-60.) Hussain’s pro se memorandum of law in support of his federal habeas petition, which
contains sections of his appellate brief, contains the same sentence. (Pedt R&30.)

The Court doubts that thesnglesentence in Hussain’s brief to the Appellate Division
sufficedto fairly present that constitutional claimtteat court, but even if it didhe ineffective
assistance claim cannot excuse Hussain’s default because Hilidgzon properly exhaugt

Relevant here, “ineffective assistance adequate to establish cause for procedultal def
of some otheconstitutional claim is itselin independent constitutional claim,” which means
that an ineffective assistance claim asserted as grounds to excuse procedutahdstfalike
any other claim, be presented first to the state coldtsat 451-54. And that means it mbst

presented not only to the Appellate Division, but also to the Court of Apfeads.e.q.Grey v.

Hoke 933 F.2d 117, 120 (2d Cir. 1991).

Hussain’s letter requesting leave to appeal from the decision of the AppelisierD
(Resp. Ex. E) did not properpresenthe ineffective assistance claim to the Court of Appeals
Hussain’snitial letter to the Court of Appeals said that he was requesting review of “abissu
outlined in the defendant-appellant’s brief’ to the Appellate Division.

The leter closed that sentence with a footnote that identified the “issues” as théngsx po
(two general points with three sploints) principally argued to the Appellate Divisjavhich
the Court described at the beginning of this ardére letter to the Catiof Appealsdid not
mention ineffective assistance of counsel at all.

Hussain sent a follow-up letter to the judge to whom his request for leave was
subsequentlassigned, which letter argued at length about the allegedigeous admission of

testimory about the Sexual Assault Squad and pressed that Husssse presented an
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opportunity toclarify New York law regardinghe circumstances whichan error like that can
be harmles# the light of uncorroborated complainant testimony.

Thefollow-up letter closed by stating that in addition to that issue, Hussain requested
review of “all issues outlined in th[e] brief” to the Appellate Division. A footriben listed the
six issues raised in the Appellate Divisi@géin, the two main points, each of which contained
three sukpoints). Neither the footnote nor the abovedthe-text of the lettementioned
ineffective assistance of counsel.

Thesetwo lettes did notfairly inform the Court of Appeals oHussain’s ineffective
assistance claimNo judge reading Hussain’s letter would understand that whaehéfied six
specific issuef a listthat on any reasonable reading purpottedescribe “all issues outlined
in the defendan&ppellant’s brief” Hussaiwasin factidentifying only sixof seven issues that
he wantedhe Court of Appeals to review.

The Second Circuit has held that litigants must give state courts more notice than this.

SeeRamirez v. Att'y Gen.280 F.3d 87, 97 (2d Cir. 2001); Jordan v. Lefe2f6 F.3d 196,

198-99 (2d Cir. 2000) (requesting review “for all of these reasons and the reasorth et for
[the] Appellate Division briefs” not sufficient to raise anything other thaBatsonclaim
argued at length because statement could refer to other reasons su@adstmglaim as easily
as it could have meant other unrelated clamtbe brief3.

As Hussain cannot now exhahss ineffective assistance clainy filing another leave

letter or raising the claim in a new collateral proceedirgyCburt deems the claiomexhausted

but procedurally defaultedSee, e.q.Grigg v. Phillips No. 04CV-663, 2009 WL 2983030, at
*5 (E.D.N.Y. Sept. 11, 2009klaims defaulted because petitioner was entitled to one leave letter
and could not raise any claims in a subsetjaeltateral proceedings that had been denied on
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direct review) Hussain has not asserted, much less established, cause and prejudice or actual
innocence to overcome this bar.

2. In view of this procedural bar, Hussain’s due process cldies@n the argument that
the twocomments to which Hussain did object (i.e. “warped mind” and victims beneath the law)
renderechis trial fundamentally unfair. For reasons that the discussion in the follovatigrse
should make clear, the Appellate Division’s decision that those remarks did not reisdaits
trial fundamentally unfair plainly is not contrary toar unreasonable application of clearly
established federal law.

B. Merits Denial without Partial Procedural Bar

Even if the Court casiders all of the summatia@omments about which Hussain
complains, Hussain has not establishechiglement to habeas relief.

Some of the prosecutorial comments with which Hussain takes issue were not imprope
For example, the prosecutor’s description of Hussain as a “rapist” (a desshiptosed only a
few times) was a fair statement about what the evidence at trial showed, wthaahHsissain

raped more than one womageg e.qg, United States v. Pungitqrel10 F.2d 1084, 1127 (3d Cir.

1990) (prosecutor’s reference to defendant as “cold-blooded redréed other defendants as
“mob killers” fair comments on evidence).

And Hussain cannot credibly take issue with the use of the tap# ‘to describe the
sexual assaults at issue because defense cquingebffered his summation first) more than
once described the crimes at issue as rape and even asseateslitidéyof the state’s case by
sarcastically referring to his client as a “crazy, knife wielding rapi@ir’ at 778 789.)

Moreover, the prosecutor’s isolated description of Hussain’s argument that the
complainants in this case agreed to have consensual sex with a cab driver whoeul fasy h
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met as “absurd” was a fair attack on Hussain’s theory of the ém®ah v. HendrickdNo. 04

Civ. 2497, 2006 WL 83106, at *16-17 (D.N.J. Jan. 11, 2006) (description of défensg as
absurd fair commept

Much of the balancef the prosecutorialommentswhich was arguably improper,
incorporated or responded to comments or arguments pressed by defense counsel in his
summationwhich is a consideratiarlevant to assessitige prejudicial effeciof the comments.
Darden 477 U.S. at 179 (“The prosecutor's comments must be evaluated in light of the defense

argument that preceded it . . .; United States v. Young70 U.S. 1, 12 (1985) (“In this

context, defense counsel’s conduct, as well as the nature of the prosecutor’s résponse
relevant.”)

For example, the statement that Hussain was a “con man” who was “trying tdhveon” t
jury, incorporatedHussain’s agument that he was not a rapist but a con man who had ctimed
alleged victimdanto having consensual sex with hiid.(at 767, 791, 798

This incorporation weakens psejudicial effect._Dardem77 U.S. at 179-80 (improper
comments, including those that “incorporated the defense’s use of the word “atordakcribe
murderer, not sufficiently prejudicial in light of defense coussemments

Other commentsan fairly be understood as responses to Hussain’s arguments. For
example the prosecutor's comment that Hussain preyed on women he thought would not
complain can be understood as a resptmskissain’s suggestion that he could not have known
that Laboy was a drug addict because he did noy[pren her a “see[] it on her (Id. at 784.)

Moreover, Hussain’s attacks on the credibility of the victims invited the prasecut

comments about the difficult cross examination that the women endBeeffuentes v. Ebert

No. 06 Civ. 5813, 2009 WL 1755500, at *14 (S.D.N.Y. June 22, 2009) (attacks on credibility
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“invited a response that suggested that, rather than being dishonest or coachetinfthiead
been victimized for an extended period of time and was showing courage at tathing
forward to tegty”).

Other of the prosecutor’s arguably impropemments— invoking sympathy for the
victims and encouraging the jury to send the defendant a messeqehrarenot the sa of
commentghat have been found sufficient to warrant reversal under th@mbeess standard

See, for examplélalker v. Gibson228 F.3d 1217, 1243 (10th Cir. 2000) (“Although

this court does not condone prosecutorial remarks encouraging the jury to allowrsytapat
influence its decision, it is likely the nature of the aiitself produced sympathy before the
prosecutor made any comments . . .. The prosecutor’'s appeals to emotion were resttgoffic

render the trial fundamentally unfair.Ggonzalez v. Sullivan934 F.2d 419, 424 (2d Cir. 1991)

(comments, including thaictim was virtuous and that community cried out for “safer stfeets

did not render trial fundamentally unfaigndWilliams v. Donnelly Nos. 00€V-4445, 00€V-

4447, 00CV-4448, 2005 WL 2290592, at *12—13 (E.D.N.Y. Apr. 12, 20@%tim was “hard
working man, who was trying to live the American dream”).

Moreover, there is the important consideration ginatn the evidence at trittiere is no
real reason to suspect thrdissain’sconviction on the three charges of which he was convicted

would havebeen meaningfully less likely “absent the improper statemehisited States v.

Modica, 663 F.2d 1173, 1181 (2d Cir. 1981).
The Court has reviewed the summations, and concludes that Hussain has not carried his
heavy burden of establishing his entitlement to relief based upon the prosecwggedisll
improper comments. The allegedly improper statements, alone or in aggregate, diohfeat s
the trial as to render it fundamentally unfair.
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V. Ineffective Assistance of Appellate Counsel

Hussain'dinal claim is that he received ineffective assistance of counsel on appeal
because counsel did not raise the statute of limitations defense that wagehedf pretrial
motion practice.

The familiar twepart test ofStrickland v. Washingtgm66 U.S. 668 (1984), which

requires a showing of professionally unreasonable performance and mepslitting from that
performance, governs claims of ineffective assistance of counsel on appeathd® v.
Conway 601 F.3d 66, 73 (2d Cir. 2009).

With respect to reasonable performance on appeal, “counsel does not hayda du
advance every nonfrivolowgumenthat could be made. However, a petitioner may establish
constitutionally inadequate performance by appellate counsel if he showsuhsaélcontted
significant and obvious issues while pursuing issues that were clearly aridaiglyl weaker.”

Mayo v. Hendersgnl3 F.3d 528, 533 (2d Cir. 1994) (citation omitted).

The state collateral couatljudicated this claim on the merits and the Courhotaisay
that its ajudicationis contrary to or an unreasonakblgplication of this law Hussain has
offeredno persuasiveeason to doubt appellate counsel's determination that even a defendant-
favorable view of the facts (i.e. that the state should have known that Hussain wapé¢hatoer
of the charged assaults in September 1997) would not have suppoatéack on any of the
counts of conviction; those counts were all the subject of criminal prosecutioateahittithin
five years of SeptembeB?7. Counsel was not ineffective for failing to raise unmeritorious
arguments.

That thesubstantial and weltriefedarguments asserted on appealrdit ultimately

prevail does change that fad®ain v. New YorkNo. 04CV-1232, 2007 WL 2902955, at *2
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(E.D.N.Y. Oct. 1, 2007) (“That the two grounds raised on appeal were ultimately unsuiccessf
does not render appellate counsel constitutionally deficient.”).

The state court’s denial of this claim was not contrary to or an unreasonaltatappl
of clearly established federal laviRelief on this ground is denied.

CONCLUSION

The petition igdenied. Because there has beesutustantial showing of the dial of a
constitutional rightno certificate of appealaliy shall issue. 28 U.S.C. § 2263 The Clerk of
Court is directed to enter judgment accordingly ancldee this case.

SO ORDERED.
Dated: Brooklyn, New York

April 19, 2011

/sl

Carol Bagley Amon
ChiefUnited States District Judg

Copy mailed to:

Intzar Hussain

Inmate No. 04 A 4347
Attica Correctional Facility
639 Exchange Street
Attica, NY 14011-0149

29



