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BACKGROUND

Plaintiff Marjorie Gumbs (*Gumbs’or “Plaintiff’), an African-American
woman, has been employed as a secuofficer by Defendant South Beach
Psychiatric Center (“South Beach”) sin&é890. South Beach is a mental health
facility operated by the New York State jtment of Mental Health (*OMH”).
(South Beach and OMH will collectively befeered to as “Defendants.”) South
Beach is a treatment facility with irand out-patient programs for individuals
suffering from mental health issues. Amatger duties, the South Beach staff must
insure that patients do not harm thelwmsg or abscond from the facility.

In August 2006, after 16 years of seesduring which she received several
commendations, Gumbs was promoted fromgbsition of Security Safety Officer |
("SSOI") to Security Safety Officer Il (“SSOII”). The person who promoted
Plaintiff was Chief Jonathan Mendell, whemained her supervisor upon promotion.
At the time, at least 6 of 11 SSOIs and 1 out of 6 SSOIIs were African-American.

The first 12 months of the SSOII position are probationary and include a
month of orientation and training, whi€dumbs attended. During her probationary
period as an SSOII, Plaintiff received thealuations. The first, issued on October
16, 2006, indicated that Plaintiff's perfoance was “average.” In the comment
section of the report, Melell wrote,_inter alia“SGT Gumbs will be scheduled to
attend Incident Command, Emergency Mggraent Training. . . . SGT Gumbs needs

to develop better communication skills wheealing with supervisory situations.”



Mendell also indicated that Plainti$f’ reports were neither written well nor
grammatically correct. The secomdport, dated January 15, 2007, noted that
Plaintiff's performance was “adequate but barely making it.” Specifically she was
rated as “above average” the categories of attendance and punctuality, but either
“average,” or “below average,” in 14 of the 15 remaining categories and
“unsatisfactory” in the category “knowledgeé own field.” Gumbs was informed
that she may be demoted upon the nextuatadn if Mendell sa» no improvement in
several critical areas, including, inter alexercising better judgment in assigning
tasks to those under her supervision, adidmg the proper amount of supervision.
She was reinstructed in naus areas of departmenperation and function. In
Plaintiff's third evaluation, dated April 12007, she received the same scores in 16
of the 17 categories. She continuedstore “above average” for attendance and
punctuality, and “average,” “below average™ansatisfactory” for 15 categories, as
she had at her second evaluation. Howememe category, “[glenerally cares,” her
score demoted from “average” to “below average.”

Among the incidents described by Dedants as negatively impacting her
performance reviews was omme which Gumbs and othe attended an emergency
management meeting in preparation forimpending and allegedly severe storm.
Specifically, protocol was establishedthre event the storm flooded the basement,
where the main kitchen used to feed patients was located. At the time the storm hit,

Plaintiff was the only SSOII on duty, and falleo follow the protocol, which led to a



delay in securing the area, as the Execulivector did not learn of the flood in time
to prevent extensive damage. Indeed, thergxof the flood wa not revealed to
management until the Executive Directonilaterally called the facility on an
unrelated matter. Plaintiff agrees tishe failed to follow the set protocol.

Defendants allege that during this sasterm, Plaintiff exhibited a lack of
judgment not only by not immediately cortiag management but by directing an
SSOI to leave his post where he wasrdug a maintenance worker who was
managing a manhole. Plaintiff denibsat this incident occurred.

Mendell recommendedPlaintiff be demoted back to SSOI. After Plaintiff
was returned to the position of SS®edro Valentin, a Latino man, and Shatice
Daniels (“Daniels”), an African-Americarwoman, were promoted to SSOIl.
Complaints persisted after Plaintgftdlemotion, including one from Daniels.

Plaintiff claims that on account of heaxce she was inadequately trained and
not provided with specific ways to prove her alleged communication skills,
making inevitable a subsequent negativdgrenance evaluation. She disagrees with
Mendell’s finding that she lacked judgment during the flood and was insensitive to
her subordinates, framing the issues asmatter of his opinion versus hers.
Additionally, she alleges that Mendell singleer out, referred ther as “uppity” on
several occasions, and tha tolerated others makimgrtain comments she alleges
to be race-based, such as “these people” and “youtgeppople.” She additionally

alleges that Sergeants referred to someasa “boy,” made reference to “Indians



with dots on their heads,” and thedmetime between 19%hd 1996, a colleague
named Wassef Giris told her “you people aeyl” Plaintiff also claims that, after
she was demoted, Valentin harassed her Ibggeher “Don’t make me take my belt
off,” told her that he believed Plaintiff’'s hdwriting to be “too lg” and said that he
likes his omelets “hard.”

At Plaintiff's deposition, she tesi#d that although Mendell commended her
performance in the past and made the decision to promote her, it “just seemed
suspicious” that he began issuing negatperformance evaluations in February
2007. She also claims that he made fingent effort to assist her and didn’t
properly explain what he pexived to be her shortconga. As to why Plaintiff
believes these actions (or non-actions, as they may be) are discriminatory, she stated
that she “just felt there was somethindiiéely wrong” becaus Mendell’s “actions,
his motive, his behavior” were such thsfte “could not perform to his liking.”
Plaintiff testified that Mendell “nevewanted an African-American female as a
Safety Security Officer II,” and both suggeshat Mendell was jealous of her, and
that the post-demotion complaints awsi her by other staff (including Shatice
Daniels, her African-American replaceniemight be part of a conspiracy.

Defendants move for dismissal undeederal Rule of Civil Procedure
(“Rule”) 4(m), for Plaintiff's failure toserve the complaint within the prescribed
time period. Defendants also move for summary judgment on the merits of all of

Plaitniff's claims.



DISCUSSION

Plaintiff's Failure toServe Within 120 Days

Rule 4(m) requires that the summamsl complaint be served on a defendant
within 120 days or be dismissed. Fed. R. Civ. P. 4(m). The Rule provides an
exception for a plaintiff who shows cause for the failure. Hbwever, dismissal,

even in the absence of good cause, is not mandatoryAl®eaord v. Kingsbrook

Jewish Med. Cty.2007 WL 2324961, at *13 (E.D.X. Aug. 10, 2007)_(quotinged.

R. Civ. P. 4(m) Advisory Committee Noté§ he new subdivision. . . authorizes the
court to relieve a plaintiff of the conseaues of an application of this subdivision
even if there is no good cause shown.”).)light of the Second Circuit’s preference

to resolve disputes on the merits, the Court denies Defendants’ request to dismiss the
action on the basis of Plaiffts untimely service._Se€ody v. Mellg 59 F.3d 13, 15

(2d Cir. 1995) (“[L]itigation disputes should be rdged on the merits, not by
default” because “dismissal is a harsmeely.”) (internal citabns omitted); see also

Enron Qil Corp. v. Diakuhard 0 F.3d 90 95-96 (2d Cir. 1993) (same).

Summary Judgment Standard
It is well-settled that a party movirigr summary judgment has the burden of
establishing that there exists no genuine issue of material fact and that the moving

party is entitled to judgment as a matétaw. See Fed. R. €iP. 56(c);_Anderson



v. Liberty Lobby, Inc. 477 U.S. 242, 250 (1986); Ford v. Reynold@$6 F.3d 351,

354 (2d Cir. 2003). Material faxtare those that may affebie outcome of the case.
SeeAnderson 477 U.S. at 248. An issue of fast considered “genuine” when a
reasonable finder of fact could render adve in favor of tle non-moving party. Id.

In considering a summary judgment nootj “the court's responsibility is not
to resolve disputed issuesfatt but to assess whether there are any factual issues to
be tried, while resolving ambiguities and drawing reasonable inferences against the

moving party.”_Knight v. U.S. Fire Ins. Go804 F.2d 9, 11 (2d Cir. 1986) (citing

Anderson 477 U.S. at 248). If the Court recoges any material issues of fact,

summary judgment is improper, and the motion must be deniedE&Ségay Constr.

Corp. v. City of New York762 F.2d 243, 249 (2d Cir. 1985).

If the moving party discharges itsroen of proof under Rule 56(c), the non-
moving party must then “set forth specificts showing that theris a genuine issue
for trial.” Fed. R. Civ. P. 56(e). The naneving party opposing a properly supported
motion for summary judgment “ay not rest upon mere ajjations or denials of his
pleading.”_ Andersond477 U.S. at 256. Indeed, “the mere existence of some alleged
factual dispute between thearties” alone will not defeat a properly supported
motion for summary judgment. lét 247-48. Rather, enough evidence must favor
the non-moving party's case such that a poyld return a verdict in its favor..ldt

248; see als@sallo v. Prudential Residential Servs., |82 F.3d 1219, 1224 (2d

Cir. 1999) (“When no rational jury cadlfind in favor of the nonmoving party
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because the evidence to support its cassislight, there is no genuine issue of

material fact and a grant simmary judgment is proper.”).

Title VII Claims
Discrimination claims brought under Titlédl of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 8§ 2000e, et sbgve long been guided by the burden-shifting

analysis set forth in_McDonnell Douglas Corp. v. Greéhl U.S. 792 (1973).

Under this test, Plaintiff must first makgeama faciecase of discrimination.

In order to establish prima faciecase of discrimination based on race under
Title VII, an employee must show that be she: “(1) is a member of a protected
class; (2) was qualified for the position at issue; (3) suffered an adverse employment
action; and (4) that the circumstanceshsd adverse employmedecision give rise

to an inference of discrimination. Shtandell v. Count of Suffolk316 F.3d 368,

377 (2d Cir. 2003) (applying the framexk set forth in_McDonnell Douglas

Assuming the plaintiff demonstratespama faciecase, “the burden of production
shifts to the employer to articulata legitimate, clear, specific and non-

discriminatory reason” for the adversction. _Holt v. KMEContinental, Inc. 95

F.3d 123, 129 (2d Cir. 1996). “If the defemdlaatisfies this burden of production,
the plaintiff has the ultimate burden tape that the employer's reason was merely a

pretext for discrimination.” Seiel. Finally, in order to survive a motion for summary



judgment, plaintiff must offer “concrete paulars” to substantiate the claim. Meiri
v. Dacon 759 F.2d 989 (2d Cir. 1985), cert. deniéd4 U.S. 829 (1985).

In this action, the parties do not jpige that Plaintiff is a member of a
protected class or that she was demotédthat remains are her qualification for the
position and the issue of whether her debroairose under circumstances that permit
an inference of discrimination. To thabhd, Defendants cite the following reasons
for Plaintiff's demotion, which addresses both issues: (1) her poor adjustment to the
position of SSOII; (2) her lack of communima skills; (3) her failure to display
good leadership and supervision; and (4) insensitivity to her subordinates, all
documented in a series of average andaudrage performance reviews. Plaintiff
responds that she (1) was indeed qualified by virtue of her promotion; (2)
successfully challenged certain post-deottomplaints made against her; and (3)
that she experienced several race-badmdriminatory comments and suffered
discriminatory animus while working at South Beach.

The Court will assume_arguendbat Plaintiff has met heprima facie
burden, at which point Defendants have the burdepraduction to demonstrate a
non-discriminatory reason for Plaintifidemotion. Given the above summary of
Plaintifff's performance in the SSOII positi, the Court finds that Defendants have

carried their burden, See.q, Davis v. State Univ. of N.Y.802 F.2d 638, 641 (2d

Cir.1986) (noting that an “ephoyer need not prove . . . that it made the wisest

choice, but only that the reasons for tleeision were nondiscriminatory”); Dister v.



Cont'l Group, Inc, 859 F.2d 1108, 1116 (2d Cir. 1988) [t[is not the function of a

fact-finder to second-guess business densior to question a corporation’s means
to achieve a legitimate goal”).

The final inquiry in resolving Plairifis claim of discrimination is whether
she can demonstrate that Defendants’ reasons for demoting her are a pretext and that
the true reason for her demotion is discnation. In this regard, it is noteworthy
that Plaintif's memorandunof law makes no mention dhis ultimate burden of
persuasion, perhaps because sucargnment rests on weak footing.

“[W] hen the person who made the de#aen to fire was the same person who
made the decision to hire, it is difficult tmpute to [him] an invidious motivation

that would be inconsistent with the dgon to hire.” Grady v. Affiliated Cent., Inc.

130 F.3d 553, 560 (2d Cir. 1997); s#soFilozof v. Monroe Community College

411 Fed. Appx. 423 at 427 (2d Cir. 2011) (quotsagme). Here, Plaintiff was
promoted, evaluated, and demoted by Mdndaehich weakens her argument that
Mendell discriminated against her. Additally, Plaintiff does not dispute that she
received a month of training upon promotiams given repeatddstruction on what
Mendell perceived to be her shortcomirafger her second evaluation, and failed to
follow protocol during the flood that could Ve jeopardized the food reserves for the
facility. That she disagrees with Mendell's assessment of her performance does not

on its own prove her case. Séalentine v. Standard & Poor’s0 F. Supp. 2d 262,
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284 (S.D.N.Y. 1999) (“[P]laintiff's subjectivéisagreement with [her] reviews is not
a viable basis for a discrimination claim.”)

Of the various comments cited byakitiff that purportedly demonstrate
discriminatory treatment on the basis of rdekintiff relies primarily on a comment
by Mendell that Plaintiff is “uppity” which she alleges he said “numerous times”
since he began working at South Beacthe11990s. Even assuming that “uppity” is
a negative, race-based insult, it is insuéfiti on its own to establish that Plaintiff
was demoted for a discriminatory reasaom anot those outlined in her evaluations.

SeeValtchev v. City of New York400 Fed. Appx. 586 at 591 (2d Cir. 2010) (two

comments insufficient to permit inferee of discrimination where employee
evaluations provided “detatdeaccounts” of performance deficiencies); Murray v.

Visiting Nurse Servs. of N.Y528 F. Supp. 2d 257, 280 (S.D.N.Y. 2007) (denying

plaintiff's discrimination claim where, amoragher things, the vast majority of the

comments at issue were not diexttat plainfif individually).

The remaining comments about whiclaiRtiff complains are not alleged with
any kind of specificity (such as the wpported statement that Mendell permits
unidentified “non-black sergetsi to refer to African-Anericans as “these people”
or “you’se [ic] people”) or are hearsay (such asiftiff's claim that she “learned
from records” about the allegedly discrimatory conduct of other colleagues) or are
too far remote in time to permit an inference that the action or comment is in any

way connected to Plaintiffs May 2007 denuoti(such as the athed incident from
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1992 in which Wassef Giris allegedly tdiaintiff “you people are lazy”). See.q,

Woods v. Newburgh Enlarged City Sch. Di88 Fed. Appx. 757, 759 (2d Cir.

2008) (“[Bly itself, [a] conclusory predictioas to the possibility of racial bias is
insufficient to permit an inference that suoias did, in fact, inform any particular
conduct experienced by [Plaintiff], muclsg‘permeat[e] her work environment.™)

(quoting Williams v. County of Westchested71 F.3d 98, 100 (2d Cir. 1999));

D'Amico v. City of New York 132 F.3d 145, 149 (2d Cir. 1998) (party opposing

summary judgment “may not rely on merenclusory allegégons nor speculation,
but instead must offer some hard evidentewsng that its version of the events is

not wholly fanciful”); Pamphilev. Tishman Speyers Properties, L.R006 WL

1806505, at *5 n.2. (hearsay comments inadmissible on a motion for summary

judgment) (E.D.N.Y. June 29, 2006) (eaiting cases); Morris v. New York City

Dept. of Sanitation2003 WL 1739009, at *§S.D.N.Y. April 2,2003) (“[S]tray

remarks without a demonstrated nexusthie complained of personnel actions,
cannot defeat the employer's motion for sumymadgment.”) Therefore, Plaintiff

has not demonstrated that Defendarga’son for her demotion was a pretext.

Plaintiff's remaining argun@s in support of her claim of discrimination on the
basis of race have been coesed and are also unavagi. Therefore, her claim of

discrimination is dismissed.
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Hostile Work Environment

Defendants claim that because PRi#findid not allege a hostile work
environment claim in her EEOC charge, the claim is unexhausted and cannot be
considered herein. However, the Caosijurisdiction is proper not only on issues
specifically raised in Plaintiff's EEOC’s ahge, but also those claims “reasonably
related” to those charges alleged in EEOC charge. “The scope of the judicial
complaint in a Title VII action has generalbgen construed to be limited not to the
words of the charge but to the scopé the EEOC investigation which can

reasonably be expected to grow out ofd¢harge of discrimination.”_Smith v. Amer.

President Lines, Ltd571 F.2d 102, 108 n.10 (2d Cir. 1978); see asotin v.

MTA Bridges & Tunnels 610 F. Supp. 2d 238, 253 (SNDY. 2009); Trindade V.

Leavitt, 2005 WL 1541050, at *2 (E.D.N.Yude 30, 2005). Because Plaintiff's
claim that she was subjected to a hostile work environment is also based on her race,
the Court finds that it is reasonably relatecher charge of discrimination insofar as

an investigation oher race-based disamination claim would require inquiry into

the same facts necessary to brnigostile work environment claim.

However, this finding does not save Plaintiff’'s case. To survive summary
judgment on a hostile wor&nvironment claim “a plaintiff must produce evidence
that ‘the workplace is permeated withscriminatory intimidation, ridicule, and
insult, that is sufficiently severe or pervasive to alter the conditions of the victim's

employment.” ” Cruz v. Coach Stores, In€02 F.3d 560, 570 (2d Cir. 2000)

13



(quoting Harris v. Forklift Sys., In¢.504 U.S. 17 (1993)). The paucity of specific,

admissible comments drawn upon by Pl&inti her discrimination claim similarly

require dismissal of her hostile work environment claim.

Sovereign Immunity

The Eleventh Amendment of the Condiidn provides that “[tlhe Judicial
power of the United Statesahnot be construed to extend to any suit in law or
equity, commenced or prosecuted agaorst of the United &tes by Citizens of
another State, or by Citizens or Subjectaoy Foreign State.” U.S. Const. amend.
XI. The Eleventh Amendment has been r&adlso bar suits against a state by one

of its own citizens. _SeBapasan w. Allain478 U.S. 265, 276, 106 S.Ct. 2932, 92

L.Ed.2d 209 (1986). Additionally, “neither $tate nor its officials acting in their

official capacities are ‘persons’ undgr1983.” Will v. Michigan Dep’'t of State

Police 491 U.S. 58, 71 (1989); Anderson v.viN&ork Office of Court Admin. of

Unified Court Sys.614 F. Supp. 2d 404, 426 (S.D.N.Y. 20Qstate immune from 8§

1983 prosecution). Nor are claims filed guant to 8 1981 proper as applied to a

state or arm of the state. Cagpist. Lechworth Dev. Disability Serv2005 WL

22863, at *2 (S.D.N.Y. Jan. 1, 2005)iqhissing 8 1981 claim against medical
facility operated by the New York S&atOffice of Mental Retardation and

Development Disabilties). Therk these claims are dismissed.
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Defendants’ Motion to Strike

Defendants move to strike an affilaprepared by Gumbs in opposition to
their motion for summary judgment. Upon carag®Niew of this affdavit, it is clear
that its consideration would not affectettoutcome of this action. The affidavit
rehashes certain deposition testimony alregolgraof the record and presents for the
Court’s consideration inadmissible hearsdyefendants’ motion to strike is denied

as moot.

CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is
granted and Defendants’ motion to strikedenied as moot. EnCourt declines to
exercise supplemental jurisdiction of Pliits state law claims The Clerk of the

Court is directed to close the case.

SO ORDERED.
DATED: March 13, 2012 /s
Brooklyn, New York Sterling Johnson, Jr, U.S.D.J.
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