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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________________ X
RIENZI & SONS, INC., :

Plaintiff, CounterclairmDefendant,

: MEMORANDUM AND ORDER
-against : 08€V-2540 (DLI) RLM)

N. PUGLISI & F. INDUSTRIA PASTE :
ALIMENTARI S.P.A. and FRANCESCO PULEJO, :

Defendants, Counterclailaintiffs. :
___________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

The issue before theourtis whetherentry of judgment is appropriate where a defendant
has consented to judgment for all the relief the plaisgiksat trial, but the plaintiff insists
upon a trial This opinion is issued for the benefit tie parties. As such, familiarity with the
underlying facts and procedural posture of the case is assumed.

BACKGROUND

On May 27, 2008, Rienzi & Sons, Inc. (“Rienzi” or “Plaintiff”) filed the instantiact
against defendants N. Puglisi & F. Industfaste Alimentari S.p.A. (“Puglisi”) and Francesco
Pulejo (“Pulejo”) (collectively, “Defendants”) by filing a summons and ptaimt in New York
State Supreme Court, Queens County. On June 25, 2008, Defendants removed the action to this
Court. Defendants filed an answer and asserted a counterclaim against fRidmaach of
contract. Rienzi amended its complaint to assert one claim for breach of fyjddaty, three
claims for breach of contract, and one claim for breach of joint venture. Defendaswe&rdo
the Amended Complaint denied Plaintiff's claims an@sserted Puglisi’s counterclaim against

Rienzi for breach of contract (“Counterclaim”).

! The facts and circumstances of this case are described in greater detail in trseGpinidn and Ordr dated
May 16, 2013 granting defendants’ motion for partial summatgment SeeDocketEntry No. 75.
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In September 2011, Defendants moved for summary judgment as to the First, Second,
Fourth and Fifth Cases of Action asserted by Rienzi, and for summary judgment as to Ruglisi’
Counterclaim for payment of €898,410.fa8 unpaid pasta invoices. Rienzi’s Third Claim was
not at issue in Defendants’ motion for summary judgment. On May 16, 2013, the Caexlt iss
an Opinion and Order (“Order”) granting Defendants’ motion in its entiretgnzZRmoved for
reconsideration, ancn March 27, 2014, the Court issued a summary order deRyjemnygi's

motion for reconsideration.

Parties’ Claims and Summary JudgmgigJ”)

Rienzi's Claims Defendants’ Counterclaims

(1) Breach of fiduciary duty (again{ (1) Breach of contract (for unpaid pag
Defendants for delaying and ultimate invoices) -SJ granted to Defendant
ceasing pasta shipments)SJ granted tq
Defendant

(2) Breach of contract (against Puglisi f
delaying and ultimately ceasing pa
shipments) -SJ granted to Defendant

(3) Breach of contract (against Puglisi f
shipping spoiled pasta products)-
Defendants did not move for SJ (this is the
claim set for trial)

(4) Breach of contract (against Puglisi f
failure to repay Rienzi the full amot of
legal fees Rienzi advanced once th
relationship ended)— SJ granted tg
Defendant

(5) Breach of joint venture (against Puglisi for
failing to reimburse those same legal fe
—SJ granted to Defendant

On September 3, 2014, Puglisi wrote to the Couringdhat, in light of the Order, the

only claim remaining to be tried in this matter is Rienzi’'s Third Cause of Actioichvélleges



that Rienzi suffered $126,200 in damages when Puglisgedly delivered spoiled pasta.
Puglisi, to avoid the time and expense of a trial on that lone claim, is willing to stipuldte
entry of a judgment (“Proposed Judgment”) in which Puglisi’s dg@®@n its Counterclaim are
offset by the full amount of the damages that Rienzi seeks in its Third Cadstiarf. (See
Letter from Puglisi (“Puglisi Letter;)DocketEntry No. 90.) In other words, Puglisiesiresto
stipulate to all of the relief that Rienzi seeks in its Third Cause of Action.

Rienzi opposes the Proposed Judgment because: (1) Puglisi’'s letter is progedurall
defective, because Puglisi should have formulated it as a Fed. R. Civ. P. 6%offeme other
formal motion, as opposed to a stipulation; (2) the Proposed Judgment provides Puglibi the rig
to withdraw its participation; (3) Puglisi is not entitled to any interest; (4) Puglisi aises
improper conversion rate; and (5) Puglisi ignores the judgment day(8géel etter from Rienzi
(“Rienzi Letter”), DocketEntry No. 91.) The Court does not find any of these arguments to be
persuasive. Puglisi’'s reply asserts that there is no formal procedure necessargier for the
Court to enter judgent in this context and Rienzi's additional arguments are wholly without
merit. (SeePuglisi Reply Letter (“Puglisi Reply”), Dockdintry No. 92.) Oral argument on
Puglisi’'s motion was held before the Court on February 13, 2015.

DISCUSSION

Puglisi's ProposedJudgmentis Not Procedurally Improper

There isno requirement that Puglisi make its motiparsuant taRule 68 orany other
Federal Rule of Civil Procedurén ABN Amro Verzekeringen BV v. Geologistics Americas, Inc.

the Second Circtiheld that where a defendant consents to the entry of judgment awarding

2 Fed.R. Civ. P. 68 provides, “Making an Offer; Judgment on an Acceptéet.Q¥t least 14 days before the date
set for trial, a party defending against a claim may serve on an ogppeaity an offer to allow judgment on

specified terms, with the costs thercaed. If, within 14 days after being served, the opposing party seritesnwr

notice accepting the offer, either party may then file the offer and ndtaeceptance, plus proof of service. The
clerk must then enter judgment.”



plaintiff the entirety of the relief that the plaintiff could win at trial, it is appropfiatehe court
to enter judgment in that amount against the defendant, even where the plaintiffupsrsts
trial. See485 F.3d 85, 934 (2d Cir. 2007) (“Where a defendant has consented to judgment for
all the relief the plaintiff can win at trial (according to the trial court’s determinatide
defendant’s refusal to admit fault doegt justify a trial to settle questions which can have no
effect on the judgment.”). IABN Amrg the plaintiff's suit was only for money damages and the
district court had ruled as a matter of lvatthe plaintiff could not recover more than a certain
amount from each defendant. When each defendant tendered that amount, the distheictourt
that nothing of significance remained to adjudicatthe Second Circuithus foundthat the
district courthadcorrectly rejected plaintiff's claim that the coshould have mandated trial on
an issue that had no practical consequence. Similaritugain v. Springer691 F. Supp. 2d
339, 34143 (E.D.N.Y. 2009), the court appligdBN Amroand granted the defendant’s motion
for entry of judgment against herself. The district court agreed with defendaniieent that
entry of judgment was appropriate, even without a concession of liability ropalie as her
payment of nominal damages would satisfy the single remaining claim of phaemyiff in its
entirety

Moreover, theHusaincourt concluded that a party stipulating to a judgment need not use
any specific procedure. The court noted ,(thtte issue is academic; when a defendant has
clearly given formal consent to the entry of judgment against herselfprecise form of her
request is irrelevant. There is no dispute here that defendant consents to a couviarcieg a
plaintiffs'* nominal damages.'ld. at 341 (internal citation and quotation marks omitted). Here,
Rienzi does not identify any monggaor equitablerelief thatis seeks from this Court beyond the

$126,200 to which Puglisi has stipulated in the Propoaddnient. Consequentlythere is no



dispute that Puglisi has consented to the entry of a judgment that awardsaRiehihe relief
that Rienzi seeks, and the procedumpproach isnot determinative. Accordingly, Puglisi’s
request for entry of the Proposed Judgmentaoper.
. Puglisi's ProposedJudgment Appropriately Retains the Right to Withdraw

Rienzi objects to the Proposed Judgment’s reservation of Puglisi’s righthtdraw the
stipulation in the unlikely event there is a trial in this matter. (Rienzi Letter attieProposd
Judgmentprovides: “That, if this court or any appellate court subsequently determines that
Plaintiff/CounterclairiDefendant Rienzi &Sons, Inc. is entitled to adjudication by trial of any
issue in this action, Defendant/ Counterclataintiff N. Puglisi & F. Industria Paste Alimentari
S.p.A. retains and preserves any and all rights to contest liability and damagoposed
Judgmat at 3.) Puglisi took this language directly from the judgment enterétisain and
Rienzi has provided no reason why it is impropesee Husain691 F. Supp. 2d at 344.
Accordingly, this languagis permissible Moreover, as Puglisi properly dena admit liability
in the Proposed Judgment (noredd have to (see section | above)), it would be unfair to Puglisi
to preventit from contesting liability and damages if ordered to trial by some other tribunal on
the remaining claim, while permitting Plaintiff to prosecute it fully.
[I. Puglisiis Entitled to Interest

Rienzis argumenthat Puglisi is not entitled to any interest lackerit and borders on
frivolous. (SeeRienzi Letter at 2.) For context, the Proposed Judgment awards Puglisi
€898,410.06, the amount that the Court awarded to Puglisi in the Order, and also awards Puglisi
interest through September 5, 214Proposed Judgment at 2Puglisi contends that the first

sixty invoices underlying the Counterclaim provide for paynvettin sixty days; the final six

® The Courtassumse Pugisi selected this datesthe anticipated date of judgment. The appropriate amount of
interest shall be calculated from tiigtethe judgments entered.
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invoices provide for payment within ninety day®uglisi Letter at 2.)Therefore, interest on the
amount of each of the first sixty unpaid invoices is calculated from a date sigyattay the
date of the invoice, ankhterest on the final six invoices is calculated from a date ninety days
after the date of the invoice, all at the New York statutory rate of 9% per an(fmoposed
Judgment at 2.) The Proposed Judgment also awards Rienzi $126,200, the amount ci@med in
amended complaint, and interest through September 5, 2014, calculated to run fiicsh dag
on which Rienzi informed Puglisi of allegedly spoiled and/or infested pasta, O&o0b@0d7, at
the New York statutory rate of 9% per annurBedd. at3; Puglisi Letter at 3.)

In defense of its argument that Puglisi is not entitled to any interest, Rienis fmia
May 25, 2007 Agreement (“Settlement”) the companies signed concerning thefdega
incurred as a result of various customs investigatigR#enzi Letter at 2.)This agreement was
executed to resolve Rienzi’s claim against Puglisi for attorney fees in@asradesult othese
customs investigations(SeeOrder at 7.) In the Settlement, Puglisi excused $1,005,000 of
outstanding pasta invoices that previousd been issued to Rienzi and, in exchange, Rienzi
waived Rienzi's claims against Puglisi for legal fees incurred in connection théh
investigations. $eeRienzi Letter Exhibit A.) In its Order, the Coutteldthat the release clause
in the Settlemenbarred Rienzi’'s Fourth Claim for breach of contract regarding legal fees.
(Order at 23.) Now, Rienzi argues that the language in the Settlement stating that the parties
waive claims “regarding all the related or resulting financial chargdsosetwhich in any case
can make reference to the facts stated above” constitutes a waiver of Puglisi’'dorig
prejudgment interest(Rienzi Letter at 2.)

As Puglisi notes, this argumentrigeritlessboth legally and factually(Puglisi Replyat

2-3.) First, it is black letter law that a release’s “meaning and coverage nelgedepend . . .



upon the controversy being settled and upon the purpose for which the release whs actual
given” and that “a release may not be read to cover matters whiclartieeslid not desire or
intend to dispose of."Cahill v. Regan5 N.Y.2d 292, 299 (1959). Second, it would not make
sense for the Settlement to have any impact on future invoices or interestdrnouconnection
with future invoices: the Settlement explicitly states that Puglisi is paying Rienzi only
$1,005,000, and then proceeds to identify precisely $1,005,000 of Rienzi pasta invoisesehat
excused by Rienzi(SeeRienzi Letter, Exhibit A.)Lastly, none of the invoices identified in the
Settlenent are at issue here. In fact, all of the invoices at issue in this casgafgshe
Settlement, with the earliest dated July 26, 2007, almost two months after then&wdttheas
signed. $eePuglisi Letter, Exhibit B Thereis nobasis for readinghe Settlement as a waiver
of prejudgment interest on all future disputes between the parties. Acdprdigylisi's
formulation of prejudgment interest in the Proposed Judgment is reasonable andedupport
both the facts and the law.
V. The Applicable Conversion Rateis Subject to the Judgment Day Rule

Rienzi argues that the Settlement constitutes an agreement by the parties tcede a fi
exchange rate of $1.05 to €1.00 in all of their future dealings. As Puglisi accurate$y ttis
argument iclearly incorrect, as the exchange rate utilized in the Settlement was limitegl to t
invoices being paid and excused in the Settlem@huglisi Reply at 3.) Puglisi further clarified
at oral argument on the instant motion, that the exchange rate applies onlyatootina of
damages this Court ruled Puglisi is entitled to, and is the rate in effettiMey 16, 2013, the
date of this Court’s Order. Puglisi further clarified that the $126,200 in desrtagbe paid to

Plaintiff under Claim Three is aley in U.S. currency and is not subject to the exchange rate.



Rienzi argues, in the alternative, that the Court should apply the “judglagmtile” and
use the Eurdollar exchange rate on the date that the judgment is issued in order to convert the
Eurodenominated debt into a Doltdenominated judgmen{Rienzi Letter at 3.)In doingsa a
judgment is entered in a foreign currency, here Euros, and then converted on thieatdate
judgment is entered.See La Suisse, Societe D’Assuranes La Vie v. Kraus2014 WL
3610890, at *11 (S.D.N.Y. July 21, 2014). Oddly enough, Rienzi contends that this presents
issues given the parties’ use of different currencies, andnhater to resolve this discrepancy,
Rienzi’s claim firstmustbe liquidated, at trial, and then converted to Euros, then subtracted from
the amounts found to be owing to Puglisi, if aapd then the judgment rendered in Euros.
(Rienzi Letter at 3.)Rienzi provides no case law to support this position. As Puglisi grgue
Rienzi’s conclusion is incorrect and the applicable law requires that the Codineuseplicable
exchange rate ae dayprovided for in the judgment to wit May 16, 2013.

More specifically, “[i]t is well settled that a money judgment by an Ameramamt must
be in American currency.’La Suisee, Societe D'Assurances Sur La 244 WL 3610890 at
*11 (internal quotation marks omitted). This Court has already held that New Ywodolserns
Puglisi’'s counterclaim. (Order at 29.) Where the claigoerned by New York law, currency
conversion is also governed by New York laBee Society of Lloyd’'s v. Edelm&®04 U.S.
Dist. LEXIS 15577, at *2 (S.D.N.Y. Aug. 9, 2004) (“As a federal court sitting in diyense
must apply the currenegonversionrule employed by the courts of New York.”). Under New
York law, the Court must use the applicable exchange rate that is “prevailing onetiod eliatry
of the judgment or decree.” N.Y. Judiciary Law8 27@®e also Society of Lloyd’2004 U.S.
Dist. LEXIS 15577, at *2. The Court may take judicial notice of the prevailing exchange rates

listed in daily news publicationsSeeFed. R. Evid. 201(b)(2) (“The court may judicially notice a



fact that is not subject to reasonable dispute because it . carf2)e accurately and readily
determined from sources whose accuracy cannot reasonably be questigeed€)g.Cagan v.
Gadman 2012 WL 5422270, at *7 n.3 (E.D.N.Y. Oct. 31, 2012).

Accordingly, Puglisi’s request that the Court enter judgmenwimch Puglisi’'s damages
on its Counterclaim are offset by the full amount of the damages that Rienziirsetsk$hird
Cause of Action is both reasonable, an efficient use of judamal partyresources, and
supported by governing law.

CONCLUSION

For the foregoing reasonBuglisi’'s motion forthe entry of judgment on the remaining
claim and dispensing with trial is grantedt the pretrial conference held on February 13, 2015,
the Court directedhe parties to submit a proposed judgmerthe Courffor its endorsement on

February 17, 2015, which was done.

SO ORDERED.

DATED: Brooklyn, New York
Februaryl8, 2015
Is/

DORA L. IRIZARRY
United States District Judge
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