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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LAURA HUTCHINSON, SONDRA
DANNERT, C. DONALD SMITH and MEMORANDUM & ORDER
JOAN SMITH, husband and wife, AYDAN 08-cv-2781(NGG)
KAYSERILI, ERICA McQUEEN,

KRISTINA SMITH, KEVIN VIRGIL,

PHILIP SANFORD, TRUDY McAVOY and

RANDY McAVOY, husband and wife,

GISELA SANCHEZ-MARTINEZ, and

CINDY KERR individuallyand on behalf of

others similan situated,

Raintiffs,
-against-

BRITISH AIRWAYS PLC,

Defendant.

NICHOLAS G. GARAUFIS, Unite States District Judge.

In this putative clasaction, transferred here from the U.S. District Court for the Western
District of Washington on July1, 2008, twelve named Plaintiffderje that Defendant British
Airways PIc’s (“BA”) baggage handling system is operated “recklesslynaiin knowledge that
damage would probably resultlf Plaintiffs could so establish, the limitation on BA'’s liability
for destroyed, lost, damaged, or delayed baggagorth in Article 22(2) of the Montreal
Convention would not apply, and they could recowetual damages caused by the destruction,

loss, damage or delay of their baggage.

! Convention for the Unification of Certain Rules for Intéimaal Carriage by Air, May 28, 1999 (entered into force
on Nov. 4, 2003), reprinted 8. Treaty Doc. No. 106-45, 1999 WL 33292734.
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Now before the court is BA’s Motion to 8miss (Docket Entry # 17) Plaintiffs’ Second
Amended Class Action Complaint (Docket Entry # Rik)failure to state a claim on which relief
can be granted. For the reasorst tbllow, BA’s Motion is DENIED.

l. THE COMPLAINT

Plaintiffs’ Second Amended Class Action@plaint (the “Complaint,” or “2AC”)
alleges that BA’s baggage handling systemwabale is inadequate. It alleges that the Air
Transport Users Council determined that BAds (temporarily or permanently) 23 bags per
1,000 passengers carried, which ista 80% higher than the industayerage. (2AC § 4.) This
translates to over 1 million lobegs over the two years priorRtaintiffs’ filing suit. (Id) The
Association of European Airlind8SAEA”) noted that in April,May, and June of 2007, BA lost
one piece of baggage for every 36 passengers iedagirate significantly worse than any other
airline, and twice the rate of the worst United Sates airline.J(&®.) The Complaint alleges
that BA requested that AEA notssieminate this information. ()d.

According to the Complaint, BA's “processj centre” at Heathrow Airport has been
overrun with lost baggage, including “a masdaeklog of thousands of pieces of lost
luggage[.]” (Id) In March 2007, employees of BA admitted that BA had a backlog of 40,000
lost bags that had yet to be returned tortbeiners, and in April 2007, admitted that its baggage
handling system was running at nearly 25% above capacity] 6ld. BA later attempted to hire
340 additional baggage handlarsd scores of customer sy operators to remedy its
shortcomings. _(Idf 35.) An undercover investigatioconducted by the “Sunday Telegraph”
revealed the “habitual indifference” of BA itis passengers’ baggage, noting that BA commonly
allowed baggage to fall off of cartand Plaintiffs allegéhat BA misroutes baggage and leaves it

outside in pouring rain._(1d1Y 38, 33.)



Moreover, Plaintiffs allege that BA failed twtify its passengers of the elevated risk of
mismanaged baggage and that BA prematwaettioned off some of the lost baggage,
sometimes after being lo&tr only a few weeks. _(Id] 7.) BA has also failed to provide
accurate information to its passengers regarttiagtatus of lost and delayed baggage. ffd.

8-9, 36.) At the same time, Plaintiffs allegattBA has been aware tife severity of the
shortcomings in its baggage handling systenr. ekample, BA's representatives have stated

that BA is “trying to make improvements to our baggage performance” and that “our service to
our customers may not always reflect the usuadlteof customer service we pride ourselves

on.” (Id.5.) BA's Director of Operations staten2007 that “we acceptdhoverall levels of
service we offered to our customers hashs&n up to an acceptable standard.”) (1d.

The Complaint includes specific allegatiaeating to the experiences of the named
Plaintiffs. Plaintiffs allege @ their baggage was destroyedt)a@amaged, or delayed and that
they were given inaccurate information regagdhe status of their baggage. (See, @gf
39-41 (Laura Hutchinson was told twice that thet bags would be delivered to her dormitory,
but she never received them); 1 47-48 (&aith, whose baggage was lost, found her baggage,
water-damaged beyond repair, in the lost baggaga in the Naplesrport); 11 51-52 (Aydan
Kayserili was repeatedly and inacately told bags would beriving, and so waited to purchase
replacement clothing); 1 63 (kstina Smith’s baggage, heavikater-damaged, was found only
after she returned from a trip)Gertain Plaintiffs were forceld make multiple phone calls to
BA and fruitless trips back to the airport to toycollect baggage which was not there, and they
suffered great inconvenience hdiut their baggage. (See, eid. 1 40-41 (Laura Hutchinson
spent hours on hold with BA’s customer service lim@e month after her bags were lost, she was

told to come to Charles de Gaulle airport to taith someone, only to be told that BA could not



help her);_id 1 44-45 (Joan Smith, who travelled t@lytfor a romantic vacation with her
husband, was deprived of nearly all of her trateghs when her baggage was lost, and had to
spend vacation time shopping; her husband spent hours on the phone with BA attempting to
locate their baggage); il 64-67 (Philip Sanford checked his bicycle for a cycling vacation in
Europe, but his bicycle mer arrived; his cyclingrips were ruined); idf 72 (at BA’s direction,
Cindy Kerr made four fruitless tgpback to the Nairobi airport tetrieve her delayed baggage).)

Plaintiffs allege that BA acted “recklessind with foreseeable knowledge that damage,
delay, and loss of passenger baggage wouldraentinabated as a result of its inadequate,
careless system of baggage transport.” [I81.) They seek reliein behalf of members of the
following class:

All United States citizens and permanent residents who, between September 5,

2005 and September 5, 2007, traveled internationally on a British Airways flight

from one State Party to another 8tRarty (as defined by the Montreal
Convention), and whose checked baggage was lost, damaged, or delayed.

(Id. 11 82.)
I. DISCUSSION
A. Standard of Review

In considering a motion under Rule 12(b)i@&) failure to state a claim, the court
“accept|[s] all factual &gations in the complaint as truedadraw(s] all reasonable inferences in

the plaintiffs’ favor.” Bellikoff v. Eaton Vance Corp81 F.3d 110, 115-16 (2d Cir. 2007) “In

order to state a claim upon which relief ¢engranted, a complaint need only plead ‘enough

facts to state a claim for refithat is plausible on ite€e.” Sharkey v. Quarantill®41 F.3d 75,

92 (2d Cir. 2008)_(quotingell Atlantic Corp. v. Twombly550 U.S. 544, 127 S. Ct. 1955, 1974

(2007)). “That said, a plaintiff's pleading obligation still ‘requiresrentinan labels and

conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Burch



v. Pioneer Credit Recovery, In&51 F.3d 122, 124 (2d Cir. 2008) (quotinggombly, 127 S. Ct.

at 1965).

The Supreme Courtdecision in Twomblysets out a “flexible ‘plausibility standard,’
which obliges a pleader to amplify a claim withmeofactual allegations in those contexts where
such amplification is needed to render the claim plausildet does not “mandate a ‘universal

standard of heightened facepding.” Petrucelli v. Hasty— F. Supp. 2d —, 2009 WL 766200,

at *3 (E.D.N.Y. Mar. 25, 2009) (quotingbal v. Hasty490 F.3d 143, 157-58 (2d Cir.2007)

(emphasis in original)). “On a motion to dismidg issue is whether the claimant is entitled to

offer evidence to support the claims.” Patane v. CB0OB F.3d 106, 111 (2d Cir. 2007)
(internal quotation marks omitted).

B. The Montreal Convention

The Montreal Convention is a comprehensivenmational treaty gbrivate intenational
air law that, among other things,dxdsses the liability of airlinearriers for destroyed, lost,
damaged or delayed baggage. Beatreal Convention, arlL7(2) (addressing “damage
sustained in case of destruction or loss ofifatamage to, checked baggage”) & 19 (addressing
“damage occasioned by delay in the carriage bgfair . baggage”). As of 2003, it replaced the
earlier “Warsaw Conventiorf,ivhich was drafted in the 1920'&hen the airline industry was

in its infancy.” Sedehrlich v. Am. Airlines, Ing.360 F.3d 366, 370, 371 n.4 (2d Cir. 2004)

(quotingln re Air Disaster at Lockerbie, Scotland on December 21,,198BF.2d 1267, 1270

(2d Cir. 1991)). While the primary aim of thidarsaw Convention was tbmit the liability of
air carriers in order to foster the growdhthe commercial aation industry,” id.at 371 n.4

(quotingSulewski v. Federal Express Cqr$33 F.2d 180, 184 (2d Cir. 1991) (internal quotation

2 Convention for Unification of Certain Rules Relating to in&tional Transportation by Air, Oct. 12, 1929, 49 Stat.
3000, T.S. No. 876 (1934).



marks and ellipses omitted)), the Montreal Convention stresses the “the importance of ensuring
protection of the interests obesumers in international carriagg air and the need for equitable
compensation based on the principle of restitution, {gdiotingMontreal Convention,
preamble).

Relevant here is Article 22 of the Montréadnvention. Article22(2) expressly limits
the liability of carriers for the destrtion, loss, damage or delay of baggagarticle 22(5)
removes this limitation, however,afplaintiff can “prove[] that the damage resulted from an act
or omission of the carrier, its sams or agents, done with inteéatcause damage or recklessly
and with knowledge that damage would probabsplg]” On BA’s Motion to Dismiss, Article
22(5)’'s exemption from the lialiy limitation is at issue—specdally the language“recklessly
and with knowledge that dampa would probably result.”

Few cases have addressed this language from the Montreal Conventi@ookseev.

BWIA West Indies Airways Ltd.No. 06-cv-2146(RER), 2007 WL 1351927, at *5 (E.D.N.Y.

May 8, 2007). (“The Court is not aware of any daseanalyzing Article 22(5) of the Montreal
Convention[.]”). Nevertheless, “courts haveypusly relied on cases interpreting a provision

of the Warsaw Conventiowhere the equivalent provisiamthe Montreal Convention was

substantively the same.” I(emphasis added). There is@enauthority addressing Article 25
of the Warsaw Conventichthe provision equivalent tarticle 22(5) of the Montreal

Convention, and the Fourth, Fifth, and Eleve@tituits have obserdethat Article 22(5)

3 Article 22(2) limits liability to 1,000 Special DrawgrRights (“SDR”) per passengeinless the passenger has
made a “special declaration of intergstlelivery at destination and hasga supplementary sum if the case so
requires.” Pursuant to Article 23, an SDR is a surmeefby the International Monetary Fund, and its value “is
established by a ‘basket’ of currencies (the U.S. dollar, the Japanese yen, and the British pouB#isscbes .
American Airlines 287 Fed. Appx. 309, 311 n.2 (5th Cir. 2008).

* SeeBrink’s Ltd. v. South African Airways93 F.3d 1022, 1027-28 (2d Cir. 1996) (“The carrier shall not be
entitled to avail himself of the provisions of this convemtichich exclude or limit his liability, if the damage is
caused by his [willful] misconduct or by such default ongaig as, in accordance withettaw of the court to which
the case is submittets considered to be equivalent to willful misconduct.” (quotaysaw Convention, Article
25) (emphasis omitted)).




“clarifies the definition of willfulmisconduct under Article 25, rather than effecting a substantive

change in the law.”_Cortas American Airlines, InG.177 F.3d 1272, 1290 (11th Cir. 1999); see

alsoBayer Corp. v. British Airways, LL{210 F.3d 236, 238 n.* (4th Cir. 2000); Bassaai/

Fed. Appx. at 318. Moreover, the Second Circuit hasg interpreted the Warsaw Convention’s
“willful misconduct” language in a way that reftsdhe standard embodied in Article 22(5) of

the Montreal Convention. S&epublic Nat'| Bank of New York v. Eastern Airlines, In815

F.2d 232, 238-39 (2d Cir. 1987) (“Willful misconduequires either ‘the intentional
performance of an act with knovdge that the perfornmae of that act will probably result in
injury’ or ‘the intentional perfanance of an act in such a manase to imply reckless disregard

of the probable consequences.” (quotiekelis v. Transcontinental & Western AiB87 F.2d

122, 124 (2d Cir. 1951)). Accordingly, the coudks to the language of Article 22(5) and the
long line of cases intergting Article 25 of tle Warsaw Convention.

C. BA’s Motion to Dismiss

BA moves to dismiss principally on the grounkat Plaintiffs have failed to adequately
allege that its conduct was “reckless,” or tihaicted “with knowledge that damage would
probably result.” (Def. Br. (Docket Entry # 19314.) As an initial matter, both BA and
Plaintiffs agree that, in order for BA to beldheesponsible withoutmnitation for Plaintiffs’
injuries, Plaintiffs must prove that BA wastgectively aware that itsonduct would probably
cause destruction, loss, damage, or delay.Q. (Docket Entry # 23)4; Def. Br. 13.) As
mentioned above, a defendant’s awareness of timple results of its #ons (or inactions) has

long been a feature of Second Cirdarsaw Convention cases. See, dg@public Nat'| Bank,

5 Two of these cases deal with te tbarlier “Montreal Protocol,” an amendnt to the Warsaw Convention from
which the Montreal Convention adopted the language of Article 22(5)B&ssam287 Fed. Appx. at 315.
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815 F.2d at 238-39. The plain language ofdet2(5), which requires “knowledge that
damage would probably result,’sal supports such a requirement.

Plaintiffs specifically allege that BA wasibjectively aware that its baggage handling
system would, in fact, cause damage loss @myde some of its passengers’ baggage. To
support its allegation of recklessness, the Compédieges, among other things, that BA stated
to customers that it was “trying to make imprments to our baggage performance,” and that its
service to its passengers had “not been up tacaaptable standard.” (2AC § 5.) BA also
admitted that it had at least a 20,000 bag logc&f mishandled passenger baggage. (16l)
Moreover, in its Motion to Dismiss, BA conaeslthat the Complaint sets out a 2.8% lost
baggage rate for portions of the challenged period, and a 2.3% rate for another period. (Def. Br.
14, 16-17.)

In support of dismissal, however, BA argtiest the use of the term “probably” in
Article 22(5) means that the court must consigbether it is more ligly than not that any
particular bagvould be lost, damaged or delayed.e{[Br. 13-14.) BA’s position is that, in
order for it to have been aveafthat damage would probably résuit must have known that
each bagvas more likely than not to be mishandled—-its.mishandling rate had to be worse
than fifty percent. Because the Complaintgde a baggage loss raie greater than 2.8%, BA
argues that it could not habeen aware that “damage wogpldbably result,” and the limitation
exemption in Article 22(5) cannot apply. (kt.14.)

BA’s extreme position misconstrues theture of Plaintiffs’ challeng®.Plaintiffs are not

alleging that BA’s baggage handling systenswaerated recklessly simply because BA lost

® And, in any event, a conflicting position is also suggested by focusing exclusively on the word “probably” and the
rate of loss, as BA urges. Since it is not disputed that BA's system results in the loss of 2.8% of bags, it is not just
probablethat damage will result from BA'’s baggage handling system, it is ceraicordingly, were the court to

focus solely on the rate of loss, it could conclude that Plaintiffs are challenging a policy that BA implemented with
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some bags. Instead, Plaintiffs have allegadl tithough BA'’s rate of damage appears to be
low, its conduct places it sixty percent abowve itidustry average for misplaced baggage. They
allege that BA knowingly operated its baggagadling system at 25% above its operating
capacity, and that BA was awarkthe increased likelihood aflamage to the bags of its
passengers on account of its reckless conduct. dMerePlaintiffs have alleged that BA would
auction off baggage only weeks after the baggeagelost, have pointed to conduct resulting in
damage to bags, and have alleged that BA céetéta harmful practices from its passengers.
Plaintiffs have supplemented these allegations pattticular actions retag to each individual
Plaintiff that make more plausible their ctathat the system was operated recklessly.
Therefore, rather than focusing on whethemaiividual bag would more likely than not be
damaged, the court considers whether the systenwdmle was operated recklessly, in light of
the allegations in the Complaiht.

In support of its argument that Plaintiffs hdaded to sufficiently allege recklessness,

BA points to several Waaw Convention casés(SeeDef. Br. 9-13 (citingSaba v. Compagnie

knowledge that damage would certaindgult. But, of course, it cannot be the case that the liability cap is lifted
merely because an airline knswhat some bags will be lost, since allia&s must operate their baggage systems
with the knowledge that some bags last. The fact that such an unterat#sult follows from the kind of myopic
interpretation urged by BA only supports a decisiontadbcus exclusively on the probability of loss, which, on its
own, cannot determine whether an airline operated its baggage handling system recklessly.

 Although courts have typically viewed Warsaw Corti@ncases in the context of more specific or concrete
conduct of an airline or its employeeither party takes the position thathallenge to BA’s overall baggage
handling system is inappropriate for consideration under the Montreal Conventibis regard, the court notes
that it may consider a pattern of conduct in determining recklessne&alseé8 F.3d at 667 (“a court may, when
determining whether a defendant actedeickless disregard of consequencessier a pattern of conduct even if
no one action or omission by itself would meet that standard”), but that “[ijndividual acts igeneglon the part
of employees—without more—cannot . . . be combined to create a wrongful corporate intesit 87[in.6.

8 BA also argues that it can only be held liable if it is proved that it knew it would cause damage rising to the level
of personal injury or death. (Def. Br. 14-16.) This argument is unsupported by tbéttextMontreal Convention.

The Montreal Convention plainly uses the word “damage” to refer to all kinds of damage, igpatuditicle 19,
“damage occasioned by delay in the carriage by air obaggage” and, in Article 17, “damage sustained in case of
destruction or loss of, or of damage to, checked baggaddoreover, the limitation on liability in Article 22

expressly refers to damage in tiearriage of baggage,” antle Convention includes a completely separate

limitation on liability, in Article 21, for damages “sustainadccase of death or bodily injury of a passenger.” Unlike
in the case of damage occasioned by baggage hgnéliticle 21 of the Convdion holds a carrier fully

9



Nationale Air France78 F.3d 664 (D.C. Cir. 1996); DazoGlobe Airport Security Serys295

F.3d 934 (9th Cir. 2002); Chukwuma v. Groupe Air France, f&7 F. Supp. 43 (S.D.N.Y.

1991); Nipponkoa Ins. Co. v. GlobeGround Servs., INo. 04 C 5648, 2007 WL 2410292

(N.D. lll. Aug. 17, 2007); Locks v. British Airwayg59 F. Supp. 1137 (E.D. Pa. 1991);

Republic Nat'l Bank815 F.2d 232).) Of these cases, only Daddressed the sufficiency of

allegations in a complaint on a motion to dismiss for failure to state a claim, and the rest had the
benefit of factual submission®onetheless, the court brieflymiews these cases, because they
provide guidance in assessing sort of showing that aghtiff must make to prove
recklessness. The cases deal principally withifagd of the plaintiffs’ offered evidence, and lead
the court to the conclusion that meeting the daiaah of liability under Aticle 22(5) is extremely
difficult.

In Dazq the plaintiff's carry-on bag was stoleetween the time she placed it on the
airport’s x-ray machine conveyor belt and whea phssed through the metal detector to retrieve
it. 295 F.3d at 937. In asserting a claim undenfarsaw Convention, th@aintiff alleged that
defendants “knew that similar thefts had occumatthe airport but failed to make reasonable
efforts to prevent such thefthereby subjecting heo an unreasonable giee of risk.” _Id.at
940. The district court concludehat the allegations inetplaintiff's complaint were
insufficient to meet the Warsaw Contiem’s willful misconduct standard. ldt 937° On
appeal, the Ninth Circudffirmed, concluding thahe plaintiff had failed to allege the

defendants “had a positive intent to harm hethat they had a positive, active and absolute

responsible for damage “sustained in case of death or biogity of a passenger” exceipit proves that “(a) such
damage was not due to the negligence or other wrongful aatission of the carrier or its servants or agents; or (b)
such damage was solely due to the negligence or other wrongful act or omissiondpartiit The text of the
Convention therefore demonstrates that damage caused by delayed or lost baggagedsvalable if the

requisite showing of knowing recklessness is made.

° The court gave plaintiff leave to amend, but the plaintiff declined to do so. Id.

10



disregard, or even reckless disregard, for thesequences of any lapsesecurity.” Id.at 941.
The court agreed with the district court’s derization of the platiff's allegations as
“essentially that [defendant] failed to completphgvent thefts at the security checkpoint.
Absent concrete allegations of intentionaffpemance of acts committed with the knowledge
that the theft of baggage would occur[,] astobag is simply not tantamount to [willful]
misconduct.”_Idat 940 (internal quotation mies and alterations omitted).

In Sabathe defendant airline had inadequatggkaged the plaintiff's carpets in
violation of its own internal regulations; moreoyvi spite of publicly forecasted showers, its
agent left the carpets outsioethe rain overnight, Se& F.3d at 666. The D.C. Circuit
reversed the district court’s finding of “willfuhisconduct,” concluding that there had been “no
showing” that defendant, its agents or empkx/were “subjectively aware of serious risks
attending packaging the qats inadequately in @fation of regulationsr leaving the carpets
outside.” 1d.at 670. Nor was there evidence that defatidagents or employees expected rain,
or knew that, if it did rain the packang would fail to withstand a downpour. I8Without any
such evidence,” the court concluded, “the infeeethat [defendants] . . . intended (or recklessly
disregarded the high risk of) bad conseaqesris entirely unwaanted. . . .”_Id.

In Chukwumathe plaintiff checked baggage at John F. Kennedy International Airport
(“JFK”) for his trip to Lagos, Nigeria, but two tiiese bags were delayed in transit. 767 F.
Supp. at 44. After about a week, one oftithgs turned up damaged and pilfered. IHd.
rejecting plaintiff's argument that the defendant’s mishandling of his baggage was “willful
misconduct,” the court explained that “[d]@sghis submission to the Court of numerous
affidavits and exhibits in comation with this actin,” the court held, #“plaintiff has done no

more than rely on conclusory allegationsg anere speculation and conjecture.” dtl48
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(internal citations and quotation marks omitte@ihe plaintiff could not proceed to trial “solely
on the basis of the fact thewme of his luggage was lost or stolen[.]” Id.

In Nipponkoa laptop computers were flown from the Philippines to Chicago’s O’'Hare
International Airport and weraken by defendants from the airport to a warehouse. 2007 WL
2410292, at *2. The defendant’s emyes subsequently releaskd laptop computers to an
individual who had presented handwritten pamek “purporting to authorize him to take
delivery of the laptops.”_ld:Later in the day, the proper consignee appeared to pick up the
laptops. It was eventually determined thatl#ops had been stolen by the person who had
picked them up at the warehouse.” ld.a suit involving claims of willful misconduct under the
Warsaw Convention, the coudund that the requisite shavg had not been made. Ht.*6-*7.

Noting that the burden rested with the pldirto show willful misconduct, the court in
Nipponkoaoutlined the deficiencies in plaintiff's elence. Among other things, plaintiff relied
on the fact that the defendant did not followatgn procedures for high value cargo, and should
have known to do so. ldt *7. The court was not persuddexplaining that the laptops were
never designated as high value cargo, anetas no evidence to support an inference that
defendant’s failure to treat them as such was more than negligerithedlaintiffs also pointed
to evidence that the person who picked upctivgo used a handwrittealease and was acting
suspiciously at the warehouse. [Bhe court stated that tidefendant’s procedures allowed
handwritten releases, and thia¢ pickup man’s conduct was nob“suspicious that it can be
inferred that the [defendant’s] employee knée goods were likely to be stolen.” Idhe court
reasoned that the “mere failure to follow applieadr appropriate procedures is negligence,” and
that “[rlecklessness requiresbjective awareness thateois doing something wrong. The

potential risks must be serioaad likely to occur.”_ldat *6. It held that “Plaintiff has not

12



presented sufficient evidencegopport that the loss of the gooaas the result of anything
beyond negligence.” ldt *7.

In Locks the plaintiff checked a crate contaig a $20,000 metal sculpture. 759 F.
Supp. at 1138° When the sculpture arrived in Ritdkelphia, an employee of the defendant
airline “presented the crate to customs officials for inspection.”Nieaticing that the metal
sculpture seemed unusually heavy—and becidgselld not fit in tke x-ray machine—the
customs official drilled several small holesthe bottom of the sculpture (presumably to see
what was inside (which was sand)). [@he plaintiff claimed damages under the Warsaw
Convention, asserting a thearf/willful misconduct. _Idat 1138-39.

The plaintiff pointed to the airline grtoyee’s ignorance of a federal regulation
prohibiting customs officials from opening cairters, and requiring that they detain the
container until the owner (or his agent,.gbpens or refuses to open it. &1.1140-41. The
plaintiff also pointed to the airline’s failure to supervise its baggage employeex.1Idl1. In
granting summary judgment to the defendant, thetcconcluded that thiplaintiff has failed to
satisfy the burden he shoulders in seeking tacathe Warsaw Convention’s damage cap.” Id.
The regulations identified by the plaintiff goverrtbe conduct of customs officials, not airline
employees, and the plaintiff had produced facts that would suggéthat [defendant]
possessed the kind of awareness of a likelihood of probable harm that is necessary to sustain a
finding of willful misconduct.” _1d.

Finally, in Republic National Bankhe plaintiff, a bank, “operated an in-house courier

service for the transportation of currency asaited baggage aboard international passenger

flights.” 815 F.2d at 234. Before a flight fralfK to Lima, Peru and then to Santiago, Chile,

9 The sculpture was “three metal pails that have been welded together in the shape of a cloverleaf and whose tops
are sealed.”_lId.
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the plaintiff's courier turned over to the defentlairline two bags: one containing $2 million,
the other containing $4.5 million. It 234-35. These bags were loaded on the plane with the
other baggage, and the courier was permitted special access to the plane’s cargo bin to visually
inspect the bags during a stopover in Miami. att?35. Perhaps not surprisingly, the $2 million
dollar bag went missing, and so the plaintiff sued the airline.

Addressing the issue of willful miscondumder the Warsaw Convention, the Second
Circuit observed that the plaifitmust “satisfy its burden by pving that [defendant airline]
acted in reckless disregard oétprobable consequences of itsantloading [the plaintiff's]
baggage in New York.” _Idat 239. The plaintiffs offered weral reasons that the airline’s
actions amounted to willful misconduct, includiting fact that it had violated its own rules
prohibiting the acceptance of currency as checked baggade.The Second Circuit rejected
defendant’s position, concludingatthe plaintiff had “failedo produce any evidence from
which a reasonable jury coulichd that willful misconduct ofdefendant’s] personnel caused
[plaintiff's] loss.” Id. at 240. It explained that the reeacceptance of baggage containing
currency, even in violation of airline rules, doeg “alone create a probability of its loss.” &.
239. Plaintiffs had “failed to produce any evidetitat the mere acceptance of its currency bags
as checked baggage was likely to result in losistiaat Eastern was aware of this likelihood.”
Id.

The court takes several points of guidance fthese cases. First, to qualify for Article
22(5)’s exemption from the liability limitatiof®laintiffs must produce evidence that BA's

conduct was more than merely negligent, andBi#atvas subjectively aware of an unjustifiable

1 plaintiff also argued that defendant had failed to adopt formal security procedures for highagajage, and

failed to follow its own de facto procedures requiring the placement of plaintiff's baggage in the front of the cargo
bin. 1d. Rejecting these arguments, the Second Circuit pointethat plaintiff itself had chosen not to follow the
airline’s formal procedures, and had been the one to sugbese the baggage should be placed in the cargo bin.

Id. at 239-40.
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likelihood that its conduct would result in damage. Beat 238-39; Sah&8 F.3d at 670;

Locks 759 F. Supp. at 1141; Nipponk@®07 WL2410292, at *6-*7. Moreover, Plaintiffs will
have to show not only an extreme departure frarstandard of ordinary care, but also that BA
was subjectively aware of such a departure. Sd%78 F.3d at 669, 670, 673 n.4 (recklessness
requires “extreme departure from standard ofradi care,” as well as proof that defendant
“was cognitively aware of the danger and theretoad the requisite subjective intent”). In
making this showing, Plaintiffs will not be abler&ly solely on the fact of loss, damage or
delay, se€€Chukwuma 767 F. Supp. at 48, or the mere knowledge of possible loss, damage or
delay, sedazq 295 F.3d at 940-41. Nor can Plaintiffgyreolely on BA'’s failure to observe

customary or preferred procedures. Bepublic Nat'l Bank815 F.2d at 239; Sap@8 F.3d at

670, Nipponkoa2007 WL 2410292, at *6.

With these principles in mind, the court ist persuaded by BA’s argument that Plaintiffs
have failed to state a claim. The Plaintiffs’@alaint asserts that BAsonduct was an extreme
deviation from the norms of behavior in the iaglindustry, that BA was aware of this extreme
deviation—as well as tHé&elihood that its conduonvould result in a sulbantial increase in the
risk of damage to its passengers’ bags—butB#atonsciously ignored the risk in continuing
its baggage handling policies. BA’s bagghagedling system was operated well above its
capacity to adequately handle baggagel resulted in bags lostatate significantly worse than
other airlines. Moreover, Plaiffs allege that BA prematunglauctioned off unclaimed baggage
and hid the deficiencies in ilmggage handling system fromgtsstomers. Statements of BA
personnel indicate an awareness tieightened degree of riskaddmage to its passengers’ bags.

On a motion to dismiss, these allegations gilaly suggest recklessness on the part of BA.
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Furthermore, the cases outlined above sugbasthe crucial issues of subjective
awareness of harm and the degree of riskam®ffs’ baggage should b®nsidered with the
benefit of evidence. While it might be truatiBA’s overall baggage handling rate was very
good, the court cannot consider thage separately from the cent of industry norms regarding
baggage handling: whether BA's implementatad its baggage handling system amounted to
an extreme departure from standards of caredraitine industry, whether BA was conscious of
the severity of any such departure, and WeeBA knowingly proceeded in spite of this
departure, are issues that arédyeaddressed with the benefit of evidence. At this point, the
court cannot determine whether or how Plaintiffs will satisfy their high evidentiary burden to
show knowing recklessness, nor can it determine whether BA’s actions were nothing more than
negligent, or not culpable all. But, as a matter of pleiad), the court concludes that the
allegations in the Complaint plausibly suggesiaim for actual damages under Article 22(5).
1. CONCLUSION

It is certainly true, as BA contends, that “an airline may legitimately fail to deliver a
checked bag to the passenger at his or her distirdue to issues such as aircraft performance
and loading limitations, air traffic control regeiments, the need to avoid inconveniencing
hundreds or thousands of othesgangers, overloaded airpatilities caused by increased
passenger traffic or inadequatgblic investment security remj@ments or concerns, and no
doubt many other reasons.” (Def.B6.) Indeed, it may be thattinjuries complained of in
this case are the result of ordinary or grossigegte, and thus, are ineligible for Article 22(5)’'s
expanded recovery. On the other hand, the Compgiknsibly suggests th#te stated injuries
were the result of recklessnassthe part of BA, and that BA was subjectively aware of an

unjustifiable risk of injury to its passengers’ baggage. At this stage of the litigation—prior to
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any discovery relating to Plaiffs’ claims—the court cannot gahat application of Article
22(5) must be ruled out. Plaintiffs are enttte offer evidence in support of their claim.

Accordingly, the court denies BA’s Motion to Dismiss.

SO ORDERED.

/s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
April 6,2009 UnitedState<District Judge

17



