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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOSEPH GRAY,
Plaintiff,

-against- MEMORANDUM AND
ORDER

CITY OF NEW YORK, THE CITY OF NEW
YORK DEPARTMENT OF EDUCATION, and 08-CV-2840 (NGG) (JMA)
JEROD RESNICK, individually,

Defendants.

APPEARANCES:

Ambrose W. Wotorson, Jr.

Law Offices of Ambrose Wotorson
26 Court Street

Suite 1811

Brooklyn, NY 11242

Attorney for Plaintiff
Daniel Chiu
Corporation Counsel of the City of New York
100 Church Street, Room 2-170
New York, NY 10007

Attorney for Defendants
AZRACK , United States Magistrate Judge:

On July 16, 2008, plaintiff Joseph Gray fildds action against the City of New York
(“City”), the City of New York Department oEducation (“DOE”), and Jerod Resnick, in his
individual capacity (collectively “defendants”).Compl., ECF No. 1. Plaintiff alleges race
discrimination and retaliation miolation of 42 U.S.C. § 1984nd the Equal Protection Clause
of the Fourteenth Amendment. Second Abempl., ECF No. 27. Defendants have filed a

motion for summary judgment and the parties hemesented to have me rule on the motion.

ECF Nos. 35, 46, 54. For the reasons @&xgld below, the motion is granted.
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Plaintiff's primary discrimination and retatian claims concern #htermination of his
employment as a teacher after he allegeattgnded a school dance while intoxicated and
attempted to dance with a student. Those clanesutterly meritless.As discussed below,
plaintiff’'s misconduct at the dance was repotbgdnultiple sources and was substantiated after
an independenhvestigation.

l. BACKGROUND
A. Plaintiffs Employment with the DOE

Plaintiff was employed as a teacher by the DOE from 2001 through August 2005. Defs.’
Rule 56.1 Statement (“Defs.’ 56.1") 1 3, ECF Nol;4#xs. to Aff. of Ambrose Wotorson in
Opp. to Defs.” Mot. for Summ. J:Pl.’s Ex.”), Aff. of Joseph Gay (“Gray Aff.”) § 1, Pl.’s Ex.

30, ECF No. 43. Plaintiff, who is African-American, began working as a substitute teacher in
2001 and became a full-time probationary teacher in September 2@ass.’ 56.1 1 2-3.
Plaintiff worked at the High $wmol of Graphic Communication Arts (“HSGCA”) for the entire
period of his employment with the DOE. [d4{ Resnick became the principal of HSGCA in
February 2003. Id. § 7. Plaintiff was evetiyuderminated in thesummer of 2005, prior to
receiving tenure. Dep. of Joseph Gray (“Gray Dep.”) 15, Pl.’s Ex. 29.

Plaintiff had a “Performing Arts Radio”déense pursuant to which he was licensed to
teach video production. Pl.’s Ex. ;3&ray Aff. § 2. After plaintiff was hired as a substitute, he
taught photography, which he was teaching whesnkR& began working at HSGCA in February

2003. Defs.’ 56.1 | 8(b); Gray Dep. 26-28; Pl.’s Ekgl. Plaintiff maintains that when he

1 All citations to defendants’ 56.1 statement refer to facts that plaintiff does not dispute. Plaintiff does not contest
26 of the 34 paragraphs in defendants’ 56.1 statement. Pl.’s Rule 56.1 Statement (“PIl,'€866-Np. 53.

2 Although plaintiff testifed that he became a full-time probationg&gcher in September 2002, multiple DOE
records indicate that he did not become a full-time probationary teacher until September 2003. Exs. to Decl. of
Daniel Chiu (“Defs.’ Ex."), Defs.” Ex. D, ECF No. 49; Exs. Reply Decl. of Daniel Chiu in Further Supp. of Mot.

for Summ. J. ("Defs.’ Reply Ex.”), Defs.” Reply Ex. C, ECF No. 51.
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became a full-time probationary teacher, he wesdhio fill the photography position left vacant
by a retiring teacher. Gray Dep. 28. Howewa some point durg 2003-2004 school year
(most likely at the beginning of the year), ptdinwas assigned to teach health and hygiene.
Defs.” 56.1 1 8(b); Gray Dep. 26-2PIaintiff taught health and hygiene during the first semester
of the 2003-2004 school year aneihtaught at least one photaghy class during the second
half of that school year. Pl.'s Exs. 7-9; see also SecoAth. Compl. § 9(f)(alleging that
plaintiff taught “a Photography class” in Spria@04 after a regular telaer went out sick).

From the beginning of his employmehtough the end of the 2003-2004 school year,
plaintiff received satisfactory aluations and observation repoitg;luding a satictory annual
evaluation in June 2004 signed Bgsnick. Pl.’s Ex. 10; GrayfA § 3. In 2003, Resnick also
sent two letters to plaintiff timking him for participating in after-school activities such as the
school dance. Pl.’s Exs. 5-6. In April 2004aiptiff was accused of cporal punishment for
calling a student “stupid.” Defs.” Ex. O.Resnick, however, found the charge to be
unsubstantiated. Id.

B. Placement in the Absent Teacher Reserve for the 2004-2005 School Year

For the 2004-2005 school year, Nancy Opitz, a white female who had been a student
teacher at HSGCA the prior year, was hitgd Resnick and assigned to teach photography
classes. Defs.” Reply Ex. Bep. of Jerod Resnick (“Resnick @& 34, Pl.’s Ex. 28; Gray Aff.

1 6; Gray Dep. 18. Unlike plaintiff, Opithad a photography licenseResnick Dep. 34.
According to Resnick, it is “prefable” that teachers be licensed floe specific classes that they
teach. Resnick Dep. 37. Both New York Statel New York City “push[ed] principals” to

ensure that all teachers possessed licensesdarldlses they taught. Id. Resnick, however,

3 Although plaintiff testified that he taught photography classes every day during one sensstéf doles not
identify whether this occurred during the 2002-2003 school year or the 2003-2004 school year. Gray Dep. 28.
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concedes that in 2004 and 2005 he likely hatesteachers teaching courses for which they
were not licensed. Id. at 37-38.

The same year that Opitz was hired, pl#intas “excessed” and placed in the Absent
Teacher Reserve (“ATR™.Defs.’ 56.1 { 8(c); Gray Dep. 183; Resnick Dep. 4Defs.’ Reply
Ex. C.

Teachers are usually placed in the ATR whesthool has excess staff due to reductions
in enrollment or funding. Resnick Dep. 48. tBdenured and probationateachers can be
placed in the ATR._Id. A teacher can chadle an ATR placement by establishing that someone
with the same license and less sdtyoras not excessed. Id. at 49.

Placement in the ATR relegated plaintiff to serving as a full-time substitute. Resnick
Dep. 28; Gray Aff. 1 7. Once he was placedha ATR, plaintiff wa assigned to different
classes, Pl.’s Ex. 12, and no longer taught anyqgnaphy classes full-time. Being placed in the
ATR did not decrease plaintiff's salary or betefiGray Dep. 20. Plaintiff, however, maintains
that the ATR placement “took [him] off the tenure track.” Gray Aff. § 7.

According to Resnick, plaintiff was excedsand placed in the ATR because there were
not enough video production classes to warranbdpiglaintiff as a full-time teacher. Resnick

Dep. 41, 44, 46. At the time, the school only had wadeo classes; thostasses were assigned

to Elizabeth Torres, who is not African-Americand.; Gray Aff. § 8. The record does not

* In his deposition testimony, Resnick appears to use the term “excessed” interchangeably with theftancep
teacher being placed in the ATR. See Resnick Dep. 48FH8ére is evidence indicatinbat plaintiff was placed in

the ATR at the beginning of the 2004-2005 school year. See, e.g., Pl.'s Ex. 12 (Nov. 8, 2004, letter from Resnick
noting that plaintiff was in the ATR at the time). Howewedanuary 24, 2005, letter frdResnick to plaintiff states

that due to staffing reductions, plaffitivould be “declared in excess effectitebruary 1, 2005.” Pl.’s Ex. 15.
Neither party attempts to explain this apparent discrepancy.



indicate which other classes Tesrtaught at the time. Torregho was tenured and a full-time
teacher since 1995, had the same photography license as Myfs.” Reply Ex. F.

There is a factual dispute as to whetferres’ photography license covered the video
classes that she taught. At his deposition, Rkstestified that Toes was teaching in her
license area. Resnick Dep. 39. However téssimony was somewhat equivocal when he was
directly asked if video classes were within Torlesnse area._Id. atd4 Also, in addition to
Resnick’s testimony, plaintiff's affidavit assettsat Torres was teaching outside of her license
area. Gray Aff. 1 8.

At some point after Opitz was hired, plafihasked Resnick whyhe photography classes
were given to a white and inexpenced teacher. Gray Dep. 3Gray Aff. § 9. Plaintiff,
however, does not identify when tased this issue with Resnick.

C. Corporal Punishmentincidents

After an allegation of corpal punishment was raised agaipkintiff stemming from an
incident on October 27, 2004, plaintiff submitted a statement detailing his version of the events.
Pl’s Ex. 11; see also Gray Aff. § 11. Accimgl to plaintiff, during class, two students had
moved their chairs out of the rcamd were playing cards. Pl’xEL1. When plaintiff told them
to stop and attempted to move the chairs backpbtige students held do the chair to prevent
plaintiff from moving it. Id. Tle student then got “up in [pldiff's] face,” bumgng plaintiff's
chest and arguing with him. IdDuring this confrordtion, an unexpected cough struck plaintiff
and he did not have time to turn away or cover his mouth before coughing in the student’s face.
Id. The student then became more confroomai and threatened to “get [plaintiff] after

school.” Id. Plaintiff responded, “let’s settlenibw.” 1d. Plaintiff fdlowed the student towards

® The record does not explain why Resnick hired Ofsitzeach photography wheForres, who also had a
photography license, was already workingh&t school and was teaching at tesmne classes outside of her license
area. Plaintiff, however, @s not raise any arguments regarding this point.
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the classroom door; however, whidte student stepped outsidetbé classroom, plaintiff shut
the door behind him._Id. Security then took sihedent away._Id. Later that day, the police
came to the school and asked plaintiff if he warntegdress charges against the student; plaintiff
declined. Gray Dep. 42. That same day, AasisPrincipal Peter Mercado spoke to plaintiff
about the incident and rimtened to send plaintiff to the “rubber roon.Gray Dep. 42-44.
Resnick also interviewed plaintifbaut the allegations. Resnick Dep. 31.

On November 8, 2004, Resnidsued plaintiff a letter crdizing plaintiff's conduct and
sustaining the allegation of corpbpunishment against him. .BIEx. 12. The letter’s factual
account of the incident largely tikec plaintiff's version of eventsId. Resnick stressed that a
teacher’s responsibility is to “de-escalate deeits” and outlined a number of ways plaintiff
could have accomplished this, inding “stepping back from th&tudent,” “turning your head or
covering your mouth when coughing,” and nating inflammatory words that indicate a
willingness to fight a student. Id.; see aResnick Dep. 25-26 (discussing how plaintiff could
have reacted differently and the dangers inharetiie approach taken by plaintiff). Resnick’s
letter did acknowledge the difficulties that pl#finfaced as an ATR teacher who had to cover
different classes. Pl.’s Ex. 12.0Netheless, the letter warned ptdfrthat if he engaged in this
type of behavior again, he maeceive an unsat&ftory rating and be terminated. Id.
Subsequently, plaintiff sent Reskia letter seeking to clarify th#te student was aggressive and

confrontational prior toplaintiff coughing on him and thatlaintiff was unable to cover his

® During Gray's tenure at the DOE, teachers accused of misconduct could be taken out of their schools and

reassigned to Temporary Reassignment Centers, knolearmily as "rubber rooms. See Steven Brill, The
Rubber Room: The Battle over New York City’'s Wordathers, The New Yorker, Augl, 2009, available at
http://www.newyorker.coméporting/2009/08/31/090831fa_fact_brill (last visited Dec. 12, 2QIERnifer Medina,

Last Day of ‘Rubber Boms’' for Teachers, N.Y. Times,ude 29, 2010, at A24, available at
http://www.nytimes.com/2010/06/29/education/29rubber.html (discussing elimination of “rubber rooms” in 2010)
(last visited Dec. 12, 2011).



mouth when he coughed because he fearedhthatould touch the student given their close
proximity. Pl’s Ex. 13.

On March 18, 2005, plaintiff was involved in another incident with a student during
school hours that resulted in asgined charge of corporal pghment. Defs.” Ex. M (March
28, 2005, letter from Resnick to plaintiff). Whetaintiff attempted tadiscipline a disruptive
student, the student challengednhio a fight. _Id. Other studés in the class reported that
plaintiff responded that he wouldyht the student later. Id. Pdiff, however, insisted that he
had jokingly told the disruptive student, “I cafight right now.” Id. Incriticizing plaintiff's
conduct, Resnick, who interviewgthintiff about the allegation®esnick Dep. 31, noted that he
had previously criticized plaintiff's use offlammatory words during the fall 2004 incident,
Defs.” Ex. M.

Other than noting that the student became egggve and violent towards him, plaintiff
does not dispute the underlying facts outlined in R&&1March 28, 2005, letter. Gray Aff.
1 19. Plaintiff simply insists thdte tried to defuse the situari by making a joke. Id.; Pl.’s Ex.
20.
D. March 18, 2005, School Dance and Plaintiff's Termination

The school held a dance on the night of Friday March 18, 2005. Although Resnick did
not attend the dance, on Monday, Resnick was informed by either Mercado or Dean Sandra
Calderon that plaintiff showedp at the dance drunk. Resnick@®-10. Resnick also learned
that a student (“Student A”) hambmplained that plaintiff had ked her to dance and then took
pictures of her._Id. at0. Resnick had one of his employeegort the incident to the Special
Commissioner of Investigation fdhe New York City School District (“SCI”)._ld. SCI, which

operates independently of the DOE, is respdasibr investigating corruption, conflicts of



interest, unethical conduct, anther misconduct in the New Yofkity school system. See Bd.

of Ed. of the City of New York v. Helnkowitz, 308 A.D.2d 334, 3338 (1st Dep’'t 2003)

(explaining background of SCI), agg dismissed, 2 N.Y.3d 759 (2004); SEINYC,

http://nycsci.org (“SCI . . . opates independently of the Clwatior and the Department of
Education.”) (last visited Dec. 12, 2011).

Within a few days of the dance, StudeéntCalderon, and Michael Harmon, a school
aide, all submitted written statements. Caldesostatement indicates that at the dance she
observed plaintiff “stumbling across the lobby.”.’$Ex. 16;_see also Resnick Dep. 81. Harmon
reported that during the dance students cam® upm and told him that plaintiff was drunk.
Defs.” Ex. K. When Harmon spoke plaintiff at the dance, he noticed a strong smell of alcohol
on plaintiff's breath._Id. Student A’s statemeanfirmed that plaintiff had “tried to dance with
[her].” Defs.” Ex. J. After sheold plaintiff that she did not wd to dance with him, he said,
“‘come on [Student A] let's dance.” |d. Whehe walked away, plaintiff followed her and took
pictures of her._ld.; see also Resnick Dep. BBis made her “feel very uncomfortable.” Defs.’
Ex. J.

On March 24, 2005, Santiago Taveras, thgpefintendent responsible for HSGCA,
sought to remove plaintiff from HSGCA and bhave him reassigned #bregional office after
SCI investigators informed Taveras that they babistantiated the allegatis against plaintiff.
Pl.’s Ex. 19 (e-mail from Taverds Resnick and other school offis). As discussed infra, SCI
would eventually issue a formadport on June 15, 2005. Pl.’s 2. Plaintiff appears to have

been reassigned on March 28, 2005. Sde.CRReply Ex. D; Gray Dep. 16.



On May 6, 2005, plaintiff's attorney sent a égtto an SCI investigator asserting, inter
alia, that plaintiff had a claim dfacially discriminatory treatment.” Pl.’s Ex. 21. Plaintiff's
attorney requested that a copy of the ldigeplaced in “the case file.” Id.

On June 15, 2005, SCI issued a report sanmimg its investigaon into the March 18,
2005, dance. Pl’s Ex. 22. During the invedimg SCI either inteviewed or received
statements from Mercado, Calderon, Harmon, &ndlent A. Id. Those witnesses confirmed
the accounts that had been previously provideddsnick. _Id. NotablyiMercado reported that
plaintiff appeared to have beemder the influence of alcohalt the dance and that he had
smelled alcohol on plaintiff's breathid. at 2. When Mercado canhted plaintiff at the dance,
he admitted that he had been drinking, but maiethithat he was not intoxicated. Id. After
Mercado instructed plaintiff teeave, plaintiff did so, but retoed to the school building about
ten minutes later. 1d. After Mercado agandered him to go homeJaintiff complied. _Id.

When investigators interviewed plaintifie admitted that, after the school day had
ended, he went to a bar/restat near the school and haobél, a beer, and “a couple” of
margaritas. Id. at 3. Plaintiff left the restauraatound 9:00 p.m. and came to the school dance
in order to take pictures for the school newspapdr, see also Grayfh § 17 (stating that the
teacher in charge of the scha®wspaper asked him to take prets of the dance). Plaintiff
maintained that he was not intoxicated at theeti Pl.’'s Ex. 22 at 3. Plaintiff admitted taking
pictures at the dance, but could not recall asBhglent A to dance or taking pictures of her.
Id.; see_also Gray Dep. 61-62At some point during the dancplaintiff gave his camera to
another student (“Student B”). .BIEx. 22 at 3. Student B infoled investigators that plaintiff

deleted some pictures from the camera in order to free up memory. Id. When investigators

" At his deposition, plaintiff testified that he did not go the bar/restaurant immediagelgatibol, but first attended
a union protest outside the school. Gray Dep. 58-59. There is, however, no evidence that plaintiff ever mentioned
this protest to either SCI investigators or to Resnick.
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reviewed the pictures from tleamera, they discovered three phaibStudent A on the camera,
none of which were inappropriate._Id.

The SCI report only summarized the resultshef investigation ahdid not contain any
disciplinary recommendations.

On June 16, 2005, Theresa Europe, a lakgethe DOE, forwardedhe SCI report to
Resnick. Pl’s Ex. 23; Resnick Dep. 52. @&pg recommended that, if Resnick believed
plaintiff was intoxicated, he should offer pi&éff the opportunity tosettle the matter by
admitting that he acted inappropriately and pgya monetary fine. Pl’s Ex. 23. Europe
believed that no further action would be necessaplaintiff accepted this offer. Id. If plaintiff
refused the offer, Europe recommended thaingff be given a strong letter of reprimand
advising him that this misconduct may le#&nl further disciplingy action, including an
unsatisfactory rating and termination. Id. Rekmever presented plaintiff with Europe’s
suggested settlement offer. Resnick Dep. 51-52, 79.

After meeting with plaintiff on June 21, 2005,9Re&k issued plainti a letter on June 27,
2005, indicating that plaintiff'snisconduct at the dance was ‘jopeiopriate andnexcusable,”
and could lead to an unsatisfactory rating amchitgation. Pl.’s Exs. 24, 26. In addition to
reviewing the SCI report, Resk also conducted his owmuestigation into the matter,
interviewing Mercado, Calderon, Harmon, and Shide Resnick Dep. 16. According to the
letter, Resnick’s investigation vealed that plaintiff was intogated, asked Student A to dance,
and then followed her onto the dance floor anoktpictures of her.Pl.’'s Ex. 26;_see also
Resnick Dep. 18 (discussing Student A’s account to him).

Resnick’s June 27 letter alstates that, during his meetingthwplaintiff, plaintiff denied

that he was intoxicated and ingidtthat he only had two drink®?l.’s Ex. 26; see also Resnick
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Dep. 20, 55; Gray Dep. 51. Plaintiff also deniekirag Student A to dance. Pl.’s Ex. 26; Gray
Dep. 51-52; see also Gray Aff18. Plaintiff, however, did admibhat Mercado told him that he
smelled of alcohol. Pl.’s Ex. 26. The Court notes that plaintiff's depogestimony regarding
his conversation with Resnick lalg tracks the account of the et®memorialized in the June
27 letter® Gray Dep. 50-52; see also Gray Aff. § 17-18.

On June 29, Resnick completed plainsffannual review and gave plaintiff an
unsatisfactory rating. Pl.’s Ex. 289n justifying that rating, Renick cited to the two corporal
punishment incidents as well as the SCI repodt lais own investigation into plaintiff's conduct
at the March 18 dance. Id.; Resnick Dep. 8-9, 54.

On August 9, 2005, Taveras affirmed Resrsalécommendation to terminate plaintiff’s
probationary employmenit.Pl.’s Ex. 27; Resnick Dep. 8, 8@ccording to plaintiff's complaint,
plaintiff appealed Taveras’ deton and a review hearing wadde Second Am. Compl. 11 9(s),
(x). At the hearing, the DOE relied on Re&rsctestimony and the documentary evidence in
plaintiff's file. Id. Based on that evidence, ity Chancellor Carmen Farina affirmed Taveras’
decision. _Id. { 9(s). Plaintiff’ unsatisfactory rating also rét&a in him being placed on an
ineligible list that prevented him from teaching elsewhere. Gray Aff. { 21.

E. Procedural History
Plaintiff filed the instant suit on July 18008, alleging that: (1) defendants subjected

him to race discrimination and retaliation irokation of the Equal Protection Clause and 42

8 |n an affidavit submitted in opposition to summary judgmplaintiff asserts that, at the dance, several security
guards approached him and told him that management was trying to get them to say that they haadtiéen plai
intoxicated when, in fact, they had rezten him intoxicated. Gray Aff. J 16. Nothing in the record indicates that
plaintiff ever informed SCI or Resnick of this allegation.

® The record does not clearly indicate whether R&&icecommendation to end plaintiff's probation was a
separate decision or simply the inevitable consequehd®esnick’'s unsatisfactory rating. Resnick’s testimony
suggests the latter. See Resnick Dep. 8 (stating tlatisfiactory evaluation was the written justification for why
plaintiff’'s probation was terminated).
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U.S.C. § 1981; and (2) that his placement onirtleégible list violated the Due Process Clause
of the Fourteenth Amendment. Defendants mdoeatismiss plaintiff'sequal protection and due
process claims brought under 42 U.S.C. § 1983 dlulinot seek to dismiss plaintiff's § 1981
claims. In an opinion dated September 24, 200898 Nicholas G. Garaufis granted the motion
in part and denied it in parECF No. 25 (“Opinion”). Judge Garfss held, inter alia, that: (1)
plaintiff failed to allege sufficient facts to stath due process claim; (2) plaintiff's retaliation
claims were not cognizable undiére Equal Protection Clausand (3) with the exception of
plaintiff's claims related to the two corporal pshiment letters, all of plaintiff's equal protection
claims regarding incidents thatcurred prior to Julfi6, 2005, were barreloy the three-year
statute of limitations applicabte § 1983 claims brought in New YotX.1d.

Plaintiff’'s most recent complaint abanddhe due process claim and the equal protection
retaliation claims. Second Am. @pl. Plaintiff, however, antinues to pursue discrimination
claims under both 8 1981 and 8§ 1983 (équatection) as well as a retaliation claim under
§ 1981._Id. Defendants now move for summary judgment.

The Court notes that pldiffi does not contend that anye other than Resnick and
Mercado discriminated against him. Gray Dep. 17.addition, plaintiff's papers suggest that
Resnick is the only individualho retaliated against him.

I. DISCUSSION
A. Summary Judgment Standard

“The court shall grant summary judgmenthe movant shows that there is no genuine

dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.

R. Civ. P. 56(a). “An issue of fact is ‘materiédr these purposes if it ‘might affect the outcome

9 In his complaint, plaintiff had alleged that he did Ieatrn of the existence of the two letters until after July 16,
2005. Id. at 8.
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of the suit under the governing law,” while “[a]n igsof fact is ‘genuineif ‘the evidence is
such that a reasonable jury could return a verdict for the nonmoving party.” Konikoff v.

Prudential Ins. Co. of Am., 234 F.3d 92, 97 (2d Cir. 2000) (quoting Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986)). “When ruling on a summary judgment motion, [the court] must
construe the facts in the light most favorabdethe non-moving party and must resolve all

ambiguities and draw all reasonable inferencesnag the movant.”_Dallas Aerospace, Inc. v.

CIS Air Corp., 352 F.3d 775, 780 (2d Cir. 2003).
B. Claims against the City

Defendants argue that the City is not agar party because ti#@OE and the City are
separate entities and plaintiff was employed ley@I®E, not the City. Plaintiff does not respond
to this argument and has, thus, abandoned ailsaflaims against the §§i Therefore, summary
judgment is granted as to all pfaintiff's claims against the City. Plaintiff's only remaining
claims are his discrimination and retalkoaticlaims against the DOE and Resnick.
C. Timeliness

Defendants argue that the only timely claimsed by plaintiff concern plaintiff's
termination and placement on the ineligible liBlaintiff does not responid defendants’ statute
of limitations argument.

As Judge Garaufis previously held, plainsffequal protection claims brought under

§ 1983 are subject to a three-ystatute of limitations. Opinion at 6; see also Patterson v. Cnty.

of Oneida, 375 F.3d 206, 225 (2d Cir. 2004). Therefort the exception of plaintiff's claims

13



concerning his termination and placement on thegid¢ list, all of plantiff's equal protection
claims must be dismissed as untimeély.

Citing Patterson, defendants cemd that plaintiffs 8§ 1981 alms are also subject to a
three-year statute of limitations. Although it appears that plaintiff's 8 1981 claims are, in fact,
governed by a four-year statutelimfitations, it is unnecessary to resolve this question because,
as explained infra, all of plaintiff'slaims, even if timely, fail on the merit.

D. Standard Governing Equal Protection and § 1981 Claims

The parties agree that piéif's equal protection and 8981 claims are governed by the
same substantive standards and burden-shiftargdwork employed in cases under Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e a.4€Title VII"). SeePatterson, 375 F.3d at

225; Gertskis v. NYC D.O.H.M.H., 375 F. App138, 138 (2d Cir. 2010), cert. denied, 131 S.

Ct. 2932 (2011). The only relevaexception is thatunlike under Title VII, Resnick could be

held liable in his individal capacity under both § 1981 and383. Patterson, 375 F.3d at 226.

' The dismissal of these claims on statute of limitations grounds does not ultimately affect the substantive analysis
of plaintiff's discrimination claims set out below. As discussed infra, all of plaintiff's § 1981 claims appear to be
timely and the substantive analyses for plaintiff's equal protection and § 1981 discriminatios ate identical.
Moreover, although a number of plaintiff's equal protetclaims are untimely, the facts related to all of those
incidents could potentially still be considered as Kgmound evidence” in analyzing plaintiff's timely equal
protection claims, such as his termination. Cf. Nat'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 102 (2002)
(interpreting Title VII's statutory seme and permitting use of untimelyripr acts as background evidence in
support of a timely claim”). Howevergbause the evidence plaintiff relies onnisufficient to warrant trial on his

§ 1981 discrimination claims, it is ultimately unnecessary for the Court to determine how the “background
evidence” related to plaintiff's untimelyqual protection claims should be caiesed in evaluating his timely equal
protection claims.

12 Although the Second Circuit stated_in Patterson theaetls a three-year statutelimhitations for § 1981 claims

in New York, 375 F.3d at 225, Patterson did not discuss Jones v. R.R. Doréad&lmys Co., 541 U.S. 369, 373
(2004). _Jones, which was decided a few months before Patterson, held that § 1981 claims based on certain actions
that occur after the formation of an employment contsacth as hostile work environments, wrongful discharges,
and refusals to transfer, are subjeca four-year statute of limitations. The applicability of Jones to the instant case
is, however, not straightformavd because Jones involved &vate defendant, whereas hglaintiff has brought suit
against municipal defendants and a municipal employee. _See Ortiz v. City of New York, 755 F. Supp. 2d 399
(E.D.N.Y. 2010) (holding that although § 1983 provides the exclusive remedy against state actor®8tr § 1
violations, four-year statute of limitations is, nonetheletl,applicable to certain § 1981 claims pursued through

the “remedial vehicle” of § 1983).But see_Lawson v. Rochester City Sch. Dist., --- F. App’x ----, 2011 WL
5110203, at *1 (2d Cir. Oct. 28, 2011) (citing Jones and stating, without any discussion, that the “statute of
limitations for a § 1981 claim is four years”).
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Title VII discrimination and retaliation clais are analyzed under the three-step burden-

shifting framework established in McDonn&buglas Corp. v. Green, 411 U.S. 792 (1973).

First, plaintiff must establish a prima facie easf discrimination or retaliation.__ Terry v.
Ashcroft, 336 F.3d 128, 138, 141 (2d Cir. 2003). Opleéntiff establishes a prima facie case,

the burden then shifts to the defendant to aldie a legitimate, nondiscriminatory reason for the
adverse action taken against theimptiff. Id. “The plaintiff then has the opportunity to prove

‘by a preponderance of the evidence that the legitimate reasons offered by the defendant were

not its true reasons, but weregeetext for discrimination™ or reliation. Back v. Hastings on

Hudson Union Free Sch. Dist., 365 F.3d 107, 123 (2d Cir. 2004) (quoting Texas Dep'’t of Cmty.

Affairs v. Burdine, 450 U.S. 248, 253 (1981)). t“all times, the ultimate burden of persuading

the trier of fact that the defenataintentionally discriminated agnst the plaintiff remains with

the plaintiff.” Westbrook vCity Univ. of New York, 591 F. Supp. 2d 207, 226 (E.D.N.Y. 2008)

(citing Burdine, 450 U.S. aR53). “[A] reason cannot bgroved to be a ‘pretext for
discrimination’ unless it is shown both that tleason was false, and thdiscrimination was the

real reason” for the employer’s decision. &ary’s Honor Ctr. v. Hicks, 509 U.S. 502, 515

(1993).
To establish a prima facie case ofsaimination, plaintiff must show thahe:
(1) belonged to a protected class; (2) was qualified for the position; (3) suffered an adverse
employment action; and (4) the adverse employraetion occurred under circumstances giving
rise to an inference of discrimitwaty intent. _Terry, 336 F.3d at 138.
In order to establish a pranfacie case of retatian, plaintiff must show: (1) that he

participated in a protected adtivthat was known to the defendant; (2) he suffered an adverse
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employment action; and (3) that a causal conoe&Xxists between the protected activity and the
adverse employment action. Id. at 141.
E. Discrimination Claims

Plaintiff's discrimination claims, which turn on his attempts to compare himself to Opitz
and Torres, cannot survive summary judgmedaose plaintiff had neither Opitz’s photography
license nor Torres’ seniority.

1. Prima Facie Case

Only the third and fourth elements o&pitiff’'s prima facie case are in dispute.

a. AdverséAction
“A plaintiff sustains an adverse employmettion if he or she endures a ‘materially

adverse change’ in the terms and conditions of employment.” GalabiawYork City Bd. of

Educ., 202 F.3d 636, 640 (2d Cir. 2000). “To beatenially adverse’ a change in working
conditions must be ‘more disruptive than arenenconvenience or an alteration of job

responsibilities.” _Galabya, 202 F.3d at 640 (g Crady v. Liberty Nat. Bank and Trust Co.

of Indiana, 993 F.2d 132, 136 (7th Cir. 1993)). “A materially adversegehmight be indicated
by a termination of employment, a demotion evidenogd decrease in \ga or salary, a less
distinguished title, a material loss of benefitgngficantly diminished material responsibilities,
or other indices . . . unique ¢oparticular sitation.” 1d.

The parties do not dispute that the temion of plaintiffs employment and his
placement on the ineligible liste adverse actions. Defendahiswever, contend that all of the
other actions mentioned in plaintiff's complairenging from plaintiff's placement in the ATR
to the two findings of corporal punishment, fail qualify as adverse tgns. Plaintiff’'s only

response is that his placement in the ATR qualifie an adverse actioadause this “t[ook] him
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off the tenure track” and involved a “diminution sthtus.” Pl.’s Mem. in Opp. to Defs.” Mot.
for Summ. J. (“Pl.’s Br.”) at 9, ECF No. 52. Asch plaintiff concedes #t the other actions in
dispute do not rise to tHevel of adverse actions.

For the purposes of deciding the instant motion, the Court assumes that plaintiff's
placement in the ATR qualifies as an adeeextion. Although it appears that the ATR
placement did not, in fact, remove plaintiff fronméttenure track,” see Defs.” Reply Ex. C, the
ATR placement apparently did relegate plaintiffo®ing a substitute teacher without any full-
time classes. In any event, as explainedajndven assuming that the ATR placement was an
adverse action, plaintiff has failed to estdblibat the ATR placement or the other adverse
actions at issue were discriminatory.

b. Inference of Discriminatory Intent

Plaintiff suggests that an inferee of discriminatory intent ags because Resnick:
(1) treated him differently than Torres, who plaintidfbntends was similarly situated; and
(2) replaced plaintiff with Opitz, a white teacheith less experience. However, as explained
below, plaintiff has failed to establish that the ATR placement occurred under circumstances
giving rise to an inference of discrimination. As such, plaintiff cannot establish a prima facie
case, or, for that matter, meet his ultimate burofeestablishing that thactions at issue were
motivated by his race.

Plaintiff contends that hieas established a prima face case based on the fact that Torres,
who was also teaching outside of her license, veaplaced in the ATR. Pl.’s Br. at 11-12. “A
plaintiff may raise . . . an inference [of disamation] by showing that the employer subjected
him to disparate treatment, that is, treated keigs favorably than a similarly situated employee

outside his protected groupGraham v. Long Island R.R., 230 F.3d 34, 39 (2d Cir. 2000). To
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do so, a “plaintiff must show she was ‘similarbjtuated in all mateal respects’ to the

individuals with whom she seeks to compares@i.” 1d. (quoting_Sbhmway v. United Parcel

Serv., 118 F.3d 60, 64 (2d Cir. 1997)). As explaiméd, plaintiff has fded to establish that
Torres was similarly situated.

The Court also notes that the fact thdfplaintiff was replaced by someone outside the
protected class will suffice for the required inference of discrimination at the prima facie stage of

the Title VIl analysis.” _Zimmerman v. Assodsirst Capital Corp., 251 F.3d 376, 381 (2d Cir.

2001). Plaintiff, however, does not advance thecg argument and, ew if he had, it does
not appear that Opitz “replaced” him whereshas assigned photography classes. Although
plaintiff taught photography during the 2002-2008a&d year, plaintiff was a substitute teacher
that year. Moreover, plaintiff taught healhd hygiene during the first half of the 2003-2004
school year and appears to have only taughmesphotography classes during the second half of
the year after another teacher weant sick. In light otthis evidence, it isloubtful that plaintiff
can rely on the assignment of photography ckgeeOpitz in order to establish the fourth
element of his prima facie case. Even assumiagghaintiff could establish a prima facie case,
as explained below, plaintiff cannot mees hiltimate burden of establishing that the ATR
placement and the other actions takeairagt him were discriminatory.

2. Resnick’s Non-Discriminatory Reason

According to Resnick, plaintiff was placéd the ATR because there were not enough
video production classes to warrant hiring plaintiff as a full-time teacher.

3. Pretext

Plaintiff cannot show that Raick’s proffered reason for pliag plaintiff in the ATR was

a pretext for discrimination.
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As an initial matter, the Court assumaguendo that Resnick’s hiring of Opitz and
assignment of photography classes to her weredindRresnick’s decisioto place plaintiff in
the ATR. However, plaintiffsargument that Opitz was less expaced than plaintiff fails to
show that Resnick’s reason for placing plaintiffthe ATR was pretextual or that Resnick’s
actions were discriminatory. Opitz had a photography license and Resnick testified that New
York State and New York City “push[ed] pripeils” to have teachers teaching within their
license areas. Thus, becausdy Opitz had a photography licesm the fact that she had less
experience than plaintiff teacty photography classes does notpksntiff suggests, establish
that he was more qualified thanrhe teach those classes.

Plaintiff also maintains that the fact th@ibrres was not also placed in the ATR is
evidence of discrimination because she and pifiimere both teaching classes outside of their
licenses and were, therefore, similarly situdte¢However, placement in the ATR is not directly
analogous to situations such as discipline wheharéato enforce a disciplinary standard equally
across employees can give rise to an inferendésofimination. Under gintiff’'s implicit logic,
either he and Torres both had to be placed in the ATR or they both had to be retained and
permitted to teach outside of their licenses.weer, as Resnick explained, teachers are usually
placed in the ATR when a school has excess dteffto decreases in enrollment or funding, and
there is no evidence that HSGCA's enrollmemt finances required Resnick to place two
teachers in the ATR. As such, it is not surpgsthat Resnick retained Torres, who had more
seniority than plaintiff.

Ultimately, plaintiff has failed to establishathTorres was similarly situated to him in

“all material respects.” Admittedly, defendants have not clearly identified the role seniority

13 Plaintiff has not argued that becalsewas licensed to teach video clasaed Torres was not, he should have
been retained instead of her. Ratlpdaijntiff's only argument regarding Torres is that she was similarly situated to
him because she was also teachintside of her license area.
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plays in ATR placement decisions. Resnick, howed®l testify that geacher can challenge
placement in the ATR by establishing that someone with the same license and less seniority was
not excessed. Resnick Dep. 49. Although this testyms not directly appcable to the instant
case given that plaintiff and Togelid not have the same licen&esnick’s testimony indicates
that seniority is a material factor in determining ATR placements. More importantly, plaintiff
bears: (1) the burden of shawgithat he and Torres were simijasituated; and (2) the ultimate
burden of proving discrimination. i therefore not enough for pléiiito point to the bare fact
that Torres was also teaching outside of her license area and was not placed in the ATR.
Plaintiff must offer evidencendicating that, for the purposes of ATR placement, Torres was
similarly situated to plaintiff in all material respects. It is plaintiff's burden to establish that
Torres was similarly situated despite Beniority; he has feed to do so.

Plaintiff also argues that Reick’s justification for the ATR placement—that there were
not enough video production classes to warrant hiring plaintiff as a full-time teacher—is
“flimsy” because plaintiff had been teaching photgary classes, not video classes. Pl.’s Br. at
11. However, the fact that plaintiff had piaysly taught photographglasses outside of his
license area does not undermine Resnick’s refsdhe ATR placement because only the video
classes discussed by Resnick weithin plaintiff's license area.

Other than the evidence discussed abmlating to the assignment of photography
classes and plaintiff's placement in the ATRaiptiff does not offer any additional support for
his claims that the other actions takenaiagt him, including his termination, were

discriminatory. Therefore, given that plaintiff's discrimination clasuacerning the assignment

20



of photography classes and the ATR placemaarnot survive summary judgment, all of
plaintiff's other discrimination claims also necessarily ail.
F. Retaliation under § 1981

Plaintiff's retaliation claimdail because there is no eeitce undermining the reasons for
the two corporal punishment letters or for plddisttermination. Plaintiff's suggestion that
Resnick’s decisions concernirfgpse actions were unreasonabléght of the evidence before
him is meritless. Moreover, plaintiff cannot ewestablish a prima facease of retaliation based
on the May 6, 2005, letter because Resnick, thgedleetaliator, was not even aware of the
letter.

1. Prima Facie Case

a. Protected\ctivity

“In addition to protecting the filing oformal charges of discrimination, [Title VII]
protects as well informal prests of discriminatory employent practices, including making
complaints to management, writing critical lestén customers, protesting against discrimination
by industry or by society in general, and expressing support of co-workers who have filed formal

charges.”_Sumner v. U.S. Postal Serv., 82203, 209 (2d Cir. 1990). However, “implicit in

the requirement that the employer have been ewhthe protected activity is the requirement
that it understood, or could reasonably hawelerstood, that the plaintiff's opposition was

directed at conduct prohibited Gytle VII.” Galdieri-Ambrosiniv. Nat'l Realty & Dev. Corp.,

136 F.3d 276, 292 (2d Cir. 1998).

14 Even if Opitz did “replace” plaintiff, that bare fact, while relevant to plaintiff's prima facie case, has little, if any,
probative value on the ultimate question of whether plaintiff was discriminated against. See James v. N.Y. Racing
Ass’n, 233 F.3d 149, 154, 155 n.1 (2d Cir. 2000) (stating that the “[t]he requirements of the McDonnell Douglas
prima facie case are so minimal tha¢ythdo not necessarily support any inference of discrimination” and using
hypothetical to illustrate that a fact-finder could not fiidcrimination based solely on pretext and the fact that a
plaintiff was replaced by someone ouesiaf the plaintiff's protected class).
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Although defendants do not dispute that May 6, 2005, letter from plaintiff's counsel
to the SCI investigator meets this standalefendants do challenge plaintiff's questioning of
Resnick as to why the photography classes weren to a white and axperienced teacher.
According to defendants, plaintiffs comment doeg qualify as protected activity because he
never complained that he was denied theselasecause of his race. However, the Court
assumes that, viewed in the lighbst favorable to plaintiff, a jury could conclude that Resnick
“understood, or could reasonably have understocaihpitf's inquiry to bea complaint of racial
discrimination given plaintiff's xplicit reference to Opitz’s race.

b. AdverséAction

In the retaliation context, an action conggtian adverse employment action if the action

“could well dissuade a reasonable workBom making or supporting a charge of

discrimination.” Burlington N. & Santa ARy. Co. v. White, 548 U.S. 53, 57 (2006).

Plaintiff argues that, in addain to his termination and placenten the ineligible list, the
2004 corporal punishment letters also constitdigeeese actions. Defendants do not argue to the
contrary. _See Defs.” Mem. in Supp. of Motr summ. J. at 16 (“DefsBr.”), ECF No. 48. As
such, the Court assumes that tHesters qualify as adverse actidns.
C. CausalConnection
The final element of a prima facie case retfaliation is a causal link between the
protected activity and éhadverse action. Terr336 F.3d at 141. Thisan be demonstrated

either: (1) indirectly, by kowing that the protected activity was followed closely by

discriminatory treatment, or through other circuamsial evidence such assparate treatment of

15 Although defendants argued that these letters didymalify as adverse actions ftire purposes of plaintiff's
discrimination claims, defendants did not raise this argument with regard to plaintiff's retaliatios, aihich have

a lower standard for an adverse action than discrimination claims, Early v. Wyeth Pharm., Inc., 603 F. Shfp. 2d
577 (S.D.N.Y. 2009).
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fellow employees who engaged in similaonduct; or (2) directly, through evidence of

retaliatory animus directed against the piffiroy the defendant.” _Hicks v. Baines, 593 F.3d

159, 170 (2d Cir. 2010) (quoting Gordon v. N@ity Bd. of Educ., 232 F.3d 111, 117 (2d Cir.

2000)).
The Second Circuit has “not drawn a brifghé to define the outer limits beyond which a

temporal relationship is too atieated to establish a [causal ceaton].” Espinal v. Goord, 558

F.3d 119, 129 (2d Cir. 2009) (quoting GormaakBs v. Cornell Co-op Extension of

Schenectady Cnty., 252 F.3d 545, 554 (2d Cir. 200Curts must focus on “the permissible

inferences that can be drawn from temporalxpnity in the context of particular cases.”
Espinal, 558 F.3d at 129-30. Nonetheless, tfidts courts within tle Second Circuit have
consistently held that the passage of two tedlmonths between the protected activity and the

adverse employment action does not allow for an inference of causation.” Murray v. Visiting

Nurse Servs. of N.Y., 528 F. Supp. 2497, 275 (S.D.N.Y. 2007) (collecting cases).

As an initial matter, the Court notes that plaintiff doesindicate when he questioned
Resnick regarding Opitz. The Court, howevassumes that this took place sometime during
September or October 2004. See Defs.’ Br. at thfifg that this inquirpccurred in the fall of
2004). Because plaintiff's complaint about Ogit2004 complaint”) appars to have occurred
less than two months before the Novembe2(84, corporal punishment letter, for the purposes
of plaintiff's prima facie case, plaintiff hasstablished a causal connection between those two
events.

Defendants, however, contend that the nggatonsequences stenmgifrom plaintiff's
conduct at the March 18, 2005, dance, incigdhis March 28, 2005, reassignment to the

regional office and June 27, 2005, unsatisfactoryermeyiwere too temporally remote from the
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2004 complaint to create a causal connectiolthotigh the gap of over founonths between the
2004 complaint and the above actions wouldseab other evidence, preclude any causal
connection, defendants ignore the NovembeR®)4, corporal punishment letter. As noted
above, there is a close temporabypmity between that letter and the 2004 complaint. If plaintiff
could establish that Resnick issubd November 8 letter in retation for the 2004 complaint, it
may be possible for a jury to infer a cdusannection between the 2004 complaint and the
actions taken against plaintiff in the sprimgdasummer of 2005. As such, for the purposes of
plaintiff's prima facie case, the Court assumex there is a causal connection between the 2004
complaint and the actions takagainst plaintiff in 2005.

Before moving to the next stage of tieDonnell Douglas framwork, the Court notes

that, in addition to relying on the 2004 complapigintiff also contends that there is a causal
connection between the May 6, 200&ter to the SCI investigat@nd the subsequent actions
taken against plaintiff in Junand August of 2005. Plaintifhowever, cannot establish any
causal connection between thostams and the May 6 letter.

Critically, there is no evidence in the record frauich it could be iferred that Resnick,
the relevant decision-maker, had any knowledligihe May 6, 2005, letter. Thus, Resnick could
not have possibly retaliated agst plaintiff for complainingof discrimination in the May 6

letter. See Ragin v. EaBamapo Cent. Sch. Dist., No. 05-CV-6496, 2010 WL 1326779, at *25

(S.D.N.Y. Mar. 31, 2010) (holdinthat plaintiff's failure to offe evidence thatlecision-maker
was aware of her protected activity at theeimf promotion denial necessitated summary

judgment on that retaliation claim), aff'd, 417 App’x. 8 (2d Cir. 2011); cf. Gordon, 232 F.3d

at 117 (explaining that althoughrporate knowledge of a plaiffts complaint is sufficient to

satisfy the “knowledge” prong of a plaintiff's ipra facie case, evidence that the specific
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decision-makers responsible for the adverseoactiere not aware of the plaintiff's protected
activity is stillrelevant “as some evidence of a laclaafausal connectionpantering plaintiff's
circumstantial evidence of proximity or dispte treatment.”). The May 6 letter was addressed
to the SCI investigator, not Reskic And, contrary to plaintif6 assertion, there is no evidence
indicating that the May 6 letter was included in the documents that Resnick reviewed in
preparing the June 22005, letter and unsatisfacy evaluation. Ahough Resnick clearly
relied on the SCI report, which was forwardedhtm by Europe, there is no evidence suggesting
that Resnick ever viewed the entire SCI caseileich presumably contained the May 6 letter.

In addition, the temporal proximity betweeretMay 6 letter and the subsequent actions
taken against plaintiff is insuffient to suggest retaliation becaubkose actions were merely the

culmination of a logical sequence disciplinary measures thatdgn prior to the May 6 letter.

Cf. Slattery v. Swiss Reinsurance Am. Cog@#8 F.3d 87, 95 (2d Cir. 2001) (“Where timing is
the only basis for a claim of retaliation, anédmal adverse job actions began well before the
plaintiff had ever engaged in any protected dtgtivan inference of reliation does not arise.”).
Although SCI had not yet issued its final repattthe time of the May 6 letter, Taveras and
Resnick had already been informed that the SCI investigators were going to substantiate the
allegations against plaintiffina, based on that information, Taas removed plaintiff from the
school on March 28, 2005, and transferred him to the regional office.

Finally, plaintiff argues that the May 6 lettelas the “only ‘event’ that occurred between
the ‘investigation’ and Resnick’s eventual decisiorierminate plaintiff.” Pl.’s Br. at 13. That
argument, however, makes little sense given tiatformal SCI report was issued during this

period.
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Plaintiff is simply unable to establish a saliconnection between the May 6 letter and
any of the subsequent amts taken against him.

2. Resnick’s Non-Discriminatory Reasons

According to Resnick, plaintiff's conduct wantad the two corporal punishment letters.
In addition, Resnick maintains that he gavemnilian unsatisfactory rating based on the SCI
report, Resnick’s own investigan into the dance, and thedworporal punishment letters.

3. Pretext

After a defendant offers its non-discrimiaat reason for an adwvse action, a plaintiff
“may attempt to establish that he was the viadimntentional discrimmation ‘by showing that

the employer’s proffered explanation is unwortfycredence.” _Reeves v. Sanderson Plumbing

Prods., Inc., 530 U.S. 133, 143 (2000) (quoting Bwed450 U.S. at 256). “[A plaintiff] may

show pretext by demonstrating suekaknesses, implausibilitiesaconsistencies, incoherences,
or contradictions in the employer’s proffered legitimate reasons for its action that a reasonable
factfinder could rationally find #m unworthy of credence and leeninfer that the employer did

not act for the asserted nondiscriminatory reasons.” Taylor v. Family Residences and Essential

Enters., Inc., No. 03-CV-6122, 2008 WL 268801*&{E.D.N.Y. Jan. 30, 2008) (citations and
internal quotation marks omitted)).

It must be stressed thiat discrimination and retaliatio cases, “we are decidedly not
interested in the truth of the allegations agaptaintiff. We are interested in what ‘motivated

the employer,’. . . the factual Ndity of the underlying imputatioagainst the employee is not at

issue.” _McPherson v. New York City Dep’t Bfiuc., 457 F.3d 211, 216 (2d Cir. 2006) (internal
citation omitted). Thus, for example, “[w]heaeplaintiff has been terminated for misconduct,

the question is not whether the employer reached a correct conclusion in attributing fault [to the
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plaintiff] . . ., but whether the employer maagood-faith business determination.” Kolesnikow

v. Hudson Valley Hosp. Ctr., 622 Supp. 2d 98, 111 (S.D.N.Y. 200@jtations and internal

guotation marks omitted). “[I]n the absence of evidence undermining [the employer’s] assertion
that it believed in good faith th@plaintiff’'s] conduct merited digpline and termination, or of
any other evidence of pretext or discriminatament, [the employer] is entitled to summary
judgment.” Id.

“Evidence that an employer made a poor business judgment in discharging an employee
generally is insufficient to establish a genuine ésstifact as to the créallity of the employer’s

reasons.” _Dister v. ContGroup, Inc., 859 F.2d 1108, 1116 (2d".Ci988). However, “facts

may exist from which a reasonable jury coutthclude that the employer’s ‘business decision’

was so lacking in merit as to call into questitsngenuineness.” Id.; see also DeMarco v. Holy

Cross High Sch., 4 F.3d 166, 171 (2d Cir. 1993)]i{“An ADEA or Title VII case, a plaintiff

may be able to put into question the genuiser® the employer’s putative non-discriminatory
purpose by arguing that the stated purpose is umsjidie, absurd or unwise.”). As discussed
infra, a number of plaintif§ pretext arguments are premised on the notion that Resnick’s
decisions regarding plaintiff were, based ondhki@lence before Resnick, so unreasonable as to
suggest pretext.

Finally, it must be noted #t although temporal proximitglone may be sufficient to
establish a prima facie case reftaliation, the Second Circuit hascently held that “without
more, such temporal proximity is insufficient satisfy [plaintiff’'s] burden to bring forward

some evidence of pretext.” El Sayed vitdh Hotels Corp., 627 F.3d 931, 933 (2d Cir. 2010)

(per curiam).
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a. CorporaPunishment.etters
Plaintiff argues that he was unfairly dgmed for the incidents underlying the two
corporal punishment letterdlaintiff, however, has not shovthat Resnick’s rationales for the
letters were a pretext for retaliation. PIldiigi disagreement withResnick’s evaluation of
plaintiffs conduct is insufficient to show pretex No reasonable jury could conclude that
Resnick’s conclusions were even unreasonabtier the circumstanceslhe Court recognizes
that teachers have the difficult task of maintagnorder in a classroom while, at the same time,
avoiding confrontations withdisruptive and aggressive udents.  Although, in some
circumstances, the line between inapprateri teacher conduct and effective classroom
management may not be clear, no rease@nghbly could concludethat Resnick acted
unreasonably in criticizing plaiifits actions, including his usef potentially inflammatory
words and failure to de-escaldle situations that he faced.
b. Other Actions Taken Against Plafifiin the Spring and Summer of 2005
Because plaintiff has failed to establiblat the November 8, 2004, corporal punishment
letter was retaliatory, theris no longer any potential calsconnection between the 2004
complaint and the actions taken againsirlff in the spring and summer of 2085.1n any
event, even assuming that the temporal proxitmittyveen plaintiff's proteed activities (i.e., the
2004 complaint and the May 6, 2005, letter) and thieretaken against plaintiff in the spring
and summer of 2005 is sufficient to suggsesime causal connection between those events,

plaintiff's retaliation claim still fails because gintiff has failed to establish pretext. See El

Sayed, 627 F.3d at 933.

1% |n addition to relying on the November 8 letter, plaintiff also maintains that there was “an obvious change in tone
towards plaintiff after his protected activity.” Pl.’s Br.1&&. However, other than the corporal punishment letters
discussed above, plaintiff has no evidence to support this contention. For example, contrary to plaintiffs, asse
nothing in the record indicates that classroom “observations became teansa fraught with gticism” after the

2004 complaint._1d. In fact, theren® evidence in the recordgarding any of plaintiff's observations during the
2004-2005 school year.
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Plaintiff raises a number of unsuccessfuijuments in attempting to establish that
Resnick’s reliance on plaintiff's conductthe dance was a pretdrr retaliation.

First, plaintiff insists that he credibly tegifl that he: (1) did not ask any of the students
to dance; and (2) was not intoxicated. Howetleat testimony does not create a factual dispute
on the issue of pretext because the relevant quesstinot whether plaintiff, in fact, engaged in
the conduct at issue, but whet Resnick believed that phaiff did and issued him an
unsatisfactory rating for non-discrindtory reasons. Given theiéence against plaintiff, which
included an independent investigppn conducted by SCI, no jupould conclude that Resnick
acted unreasonably in rejectincapitiff's self-serving version oévents and determining that
plaintiff engaged in inappropriate conductEvidence from numerous sources contradicted
plaintiff's account. And, with th exception of Mercado, plaintiff kanot even alleged that those
sources discriminated oetaliated against him.

Second, plaintiff relies on the assertion in &fgdavit that, at the dece, sevellasecurity
guards approached him and told him that managewastrying to get them to say that they had
seen plaintiff intoxicated when, in fact, they madd. Gray Aff.  16. Tat assertion, however, is
inadmissible hearsay.

Third, contrary to plaintiff's argument, trevidence of student complaints to Harmon is
not hearsay. Harmon’s written statement repattatistudents came up to him and told him that
plaintiff was drunk. Defs.” ExK. Although this evignce would not be admissible to establish
that the students’ comments werefact, made, it is admissibfer the “non-hearsay” purpose of
establishing that Resnick, who appears to haled on Harmon’'s statement, “legitimately

believed [that plaintiff] had acted improperly.Vahos v. Gen. Motors Corp., No. 06-cv-6783,

2008 WL 2439643, at *4 (E.D.N.Y. June 16, 20@8plding that invesigative report was
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admissible for the “non-hearsay” purpose of jmgvthat the decision-makers who discharged

plaintiff believed that he acted improperlgge also Wolff v. Brown, 128 F.3d 682, 685 (8th Cir.

1997) (“In employment discrimiti@n cases, internal documemgdied upon by the employer in
making an employment decision ar@t hearsay as that term idided in Fed. R. Evid. 801(c) . .

. . Rather, such documents are relevant andssilole because they hedxplain (or may help
explain) the employer’'s conduct.”). Evessuming arguendo that Harmon’s report of the
students’ comments is inadmissible, plaintiff has not challenged the admissibility of the critical
SCI report, which containsubstantial support for Resnick'sonclusion that plaintiff was
intoxicated at the danc®.

Finally, plaintiff contends, unconvincingly, ah Resnick’s failure to follow Europe’s
disciplinary recommendation is evidence of preteSpecifically, plainfi's brief asserts that
although Resnick initially followed Europe’s suggien when he issuegdlaintiff a strongly
worded reprimand and warning, a month later, Ré&sisigddenly decided” tterminate plaintiff.
Pl’s Br. at 13.

The record evidence, however, does sgpport the timeline and characterization of
events set out in plaintiff's brief. Resnickmpleted plaintiff's unsafactory evaluation only
two days after issuing plaifitia letter informing him that ki “misconduct [at the March 18
dance] may lead to . . . an utistactory rating for the year araharges . . . which may lead to
[his] termination.” Pl.’s Ex. 26. The lettaf reprimand proposed in Europe’s e-mail and
Resnick’s actual June 27 letteoth indicate that pintiff’s misconduct at the dance may lead to
an unsatisfactory rating and plaffis termination. As such, Reg&ik’s decision tagive plaintiff

an unsatisfactory rating and to recommend thmiteation of his prob#on does not evidence

" Even if plaintiff had challenged the admissibility of the SCI report, it would be admitted for the same purpose as
Harmon'’s statement.
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any sudden departure by Resnick from his praurse of action or any disregard of Europe’s
suggestion regarding thetter of reprimand.

Moreover, even if Resnick did disregakdirope’s suggestions regarding appropriate
discipline, that bare fact iasufficient under the circumstancescreate a factual question on the

issue of pretext. See Ashton v. Cityloflianapolis, No. IP 01-273-C H/K, 2003 WL 1562724,

at *13 (S.D. Ind. Feb. 4, 2003) (holding that swm®or's decision to disregard lower penalty
recommended by discretionary “diglinary matrix” did not show pretext), aff'd, 88 F. App’x

948 (7th Cir. 2004); Gilliam v. Lee GntSch. Bd., 2:01CV0008302002 WL 31906274, at *4

(W.D. Va. Dec. 30, 2002) (gring summary judgment and egpiing that school board’s
disagreement with superintemds recommendation was only 8ak evidence of pretext” where
the record did not indicate the frequencyithwwhich the superintendent’s personnel

recommendations were disregarded by the boaBlj.see Schallop v. New York State Dep’t of

Law, 20 F. Supp. 2d 384, 400-01 (NINDY. 1998) (concluding that gintiff established pretext
based on, inter alia, fact that her termination was contrary to recomtoenofaetwo members of
review committee, but granting summary judgmbéstause plaintiff failed to establish that
proffered reasons were a et for discrimination).

Notably, plaintiff has not raised any argemh regarding Resnick’s failure to follow
Europe’s suggestion that plaintiff be offeredagportunity to settle the matter by admitting fault
and paying a monetary fine. bBmy event, Resnick’s decision t¢imat point is insufficient to
establish a factual question on pretgparticularly when his decisias viewed in light of all of
the surrounding circumstances. The fact thabpel was a DOE attorney weakens any probative
value that her disregarded recommendation cbale on the question of pretext. Lawyers and

administrators may often have differing goatgentives, and motivatis concerning employee
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discipline. Whereas administrasoare tasked with runningsahool, DOE lawyers may be more
focused on avoiding litigadn and union grievances.

None of plaintiff's arguments raise triablssues of fact on the question of pretext.
Therefore, summary judgment is warrantedabof plaintiff's retaliation claims.

G. Qualified Immunity and Monell Liability

Because plaintiff's discrimination and retalwm claims fail, it is unnecessary to reach

defendants’ arguments regarding qualifiednomity and liability under Monell v. New York

City Dep't of Soc. Servs., 436 U.S. 658 (1978).

[ll.  CONCLUSION
For the reasons outlined above, defendants’ motion for summary judgment is granted.

The Clerk of Court is respectfulljirected to close the case.

SO ORDERED.

Dated: December 12, 2011
Brooklyn, New York

Is
JOAN M. AZRACK
UNITED STATES MAGISTRATE JUDGE
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