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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________________ X
CURTIS J. YARBOROUGH :

Plaintiff, : ME MORANDUM AND ORDER

-against : 082V-3179 (DLIYALC)

QUEENS AUTO MALL, INC, M&T BANK, :
WYNN'S EXTENDED CARE, INC, :
STAR AUTO FUNDING, INC, :

Defendants. :
_______________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Curtis Yarborough brought suin this “lemon law” caseagainstdefendarg
Queens Auto Mall ("*QAM”) Star Auto Funding, Inc(“Star Auto”), Wynn's Extended Care,
Inc. (“Wynn’'s”), andM&T Bank (“M&T”) asseting three federal and eleven state leauses
of action® M&T moved to dismiss plaintiff's claims arising under th&lagnusonMoss
Warranty Act (claim 3 Truth in Lending Aci(claim 8, and Racketeer Influenced and Corrupt
Organization Act(claim 14) In his Affirmation in Opposition toM&T’s Motion to Dismiss,
plaintiff movedto withdraw claims 3 and 14, and soutgdveto amend his complaint to assert
three new causes of actidncludingafederal claimarising under the Fair Credit Reporting Act
(Pl.’s Aff. in Opp’'n 11 6,12.) Plaintiff alsocrossmovedto dismiss M&Ts counterclaimfor
breach of contraciPl.’s Answer to Countercl3.) For the reasons set forth below, claims 3, 8,
and 14are dismissewith prejudice, plantiff is denied leave tamendandhis motion tadismiss
defendant’s counterclaims denied. The remaining claimsall of whicharise under state layare

dismissed without prejudice as the court declines to exercise supplemestatiianm.

! Plaintiff has since settled with all defendants except M&T.
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l. Background

On June 25, 200plaintiff purchased carfrom QAM andsigned two contractsa service
contract with Wynn'’s for a two year/24,000 mile warramilyd aretail installment contract with
QAM which waslater assigned to M&T (Def’s. Affirm. in Opp’n Ex. B(b).) Plaintiff alleges
that before the purchaselefendantsassured him thahe car was in “perfect” conditionyas
covered bya “thirty-day/sixtyday warranty’ and theywould repair the capursuant to the
warrantywithout charge(Compl.§ 9.) However, immediately &rtaking possession of the car,
it allegedly malfunctioned Plaintiff claims that he brought the car back tAND approximately
three othetimes within the warranty periodnd thateach time QAM refused to repair the car
or return his down payment and installment paymehds{{l 3, 11) The car allegedlgtopped
running altogetheron August 22, 2007, at which pointamtiff returned the cato QAM, and
claims to haveproperly revoked the comact. (Id. § 11) As a consequence of the foregqing
plaintiff initiated this action orAugust 5, 2008.

Il. Discussion

A. Legal Standard
In deciding amotionfor a judgment on the pleadings pursuanEsaleral Rule of Civil

Procedure Rule 12(cthe court accepts all allegations as true @naavsall inferences in favor of
the plaintiff. Burnette v. Carothers, 192 F.3d 52, 56 (2d Cir. 1999Dismissal isvarranted if the
factual allegations are insufficient to “raise a right to relief abovepgbeutative level.’Price v.

N.Y. Sate Bd. of Elections, 540 F.3d 101, 107 (2d Cir. 2008).



B. Statute of Limitations under the FederalTruth in Lending Act (Claim 8)

Plaintiff's eighth cause of action involvgairportedviolations of the Truth in Lending
Act (“TILA")? for M&T s alleged mischaracterization, aid failure to provideseveral material
disclosures beforthe partieentered intdhe car transaction.Specifically, plaintiff allege that
M&T : (1) inaccurately disclosethe annual percentage rate, amount financed, fenachce
chargeunder the transactiori2) should havenarked certain disclosures during the negotiation
processas estimatesand(3) should havelelivered“disclosures to Riintiffs [sic] in a form that
they [sic]could keep prior to the consummation of the transaction.” (Cofii@085.)

TILA actions are subject to a ogear statute of limitations from the date diet
occurrence of the violatiod5 U.S.C. § 1640(e) (2010)n aclosedend credit transactiQrsuch
as an automobile installment contract, the “occurrence of the violation” is “teeodawhich a
plaintiff enters into a loan agreementardiello v. The Money Sore, Inc., 2001 WL 604007at
*3 (S.D.N.Y. June 1, 2001)Plaintiff entered intdhe loanagreementor his automobile under a
retail installment contract on June 25, 2087d filed suit more than one year later on Audgist

2008. Therefore, pursuant to the plain language of the statute, hissdmra bared?

% The primary purpose of the TILA is to help consumers avoid “the uninformed use of credit” by
assuring meaningful disclosure of credtms.15 U.S.C. § 1601 (2010).In furthering this
purpose, TILA and its implementing Regulation Z require creditors to disclosenceraterial
terms clearly and concisely in a written docmtne&hich consumers may retaf@ardiello v. The
Money Sore, Inc., 2001 WL 604007, at *3 (S.D.N.Y. June 1, 2001). 15 U.S.C. § 1640 creates a
private right of action for violations of TILAd.

% Because laintiff has not asserted that the doctrine of equitabléng applies, the aurt
declines to examine its application here.



Recognizing this reality, plaintiff now claims “rescission damagesSuant to 15 U.S.C.
1635a)* for M&T's purportedfailure to rescind the transactiapon plaintiff's notice (PI's.
Mem. in Oppn 3.) Plaintiff asserts that the ofyear statute of limitation®r TILA “disclosure”
violationsis somehow'irrelevant to a suit that is alsoed@ng Rescission Letter Damagearid
that in such cases, the ofyearlimitations period “begins to run on thel&tday after the lender
received the borrower’s rescission notiegot from the consummation datelti)

There is no mention of § 1635 or a claim faescissiondamages” in plaintiff's
complaint Rather, paintiff raised his§ 1635claim for the first timen hisMemorandum of Law
in Oppostion to the Motion to Dismiss.Plaintiff may not amend his complaititrough his
motion papersSee Wright v. Ernst & Young LLP, 152 F.3d 169, 178 (2d Cit998) (rejecting
new claim raised for first time in plaintif§ opposition to anotion to dismisg. This is a
transparent attempt by plaintiff to morph fi.A claim for disclosure damages into a claim for
rescission damages becausdhe oneyear statute of limitations Accordingly, this courtwill
not consider plaintiff'claim undei8 1635.

However, even if the court considered the § 1684n, it would fail becauséhe right of
rescissiononly applies to transactions in which the creditor acquires a securitysinterthe
borrower’sprinapal dwelling Section1635(a) provides:

“[l] n the case of any consumer credit transaction . . . in which a security interest .

. . is or will be retained or acquired in any property which is used gsitiagpal

dwelling of the person to whom credit is extended, the obligor shall have the right
to rescind the transaction . .”

* The right of resission pursuant to § 1635(a) allows a borrower to resciodnreagreement if
the lender fails “to deliver certain forms or to disclose important termsadietu” See Beach v.
Ocwen Fed. Bank, 523 U.S. 410, 411 (1998).
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15 U.S.C. 8§ 1635(gpmphasis addep§ee also 12 C.F.R. 226.2&) (samelimitation to principal
dwelling); Beach, 523 U.S.at 411. Accordingly, fintiff has no right of rescission und8r
1635.

C. Plaintiff's Other Federal Claims (Claims 3 & 14)

Plaintiff also hasasserteda MagnusorMoss Warranty Act claim (claim 3) and a
Racketeer Influenced @uiption Act Claim (claim 14)n his complaint(Compl. §{ 5356, 109
18.) In his Affirmation in Oppositionto M&T’s Motion to Dismiss plaintiff moved to
voluntarily dismiss these claiméPl.’s Aff. in Opp’n. 11 6, 12 In addition,plaintiff considers
claim 3 moot since he has settled with the warraotygany (Wynn's)(ld. § 8) Based on
plaintiff's Affirmation, the court herebydismisses these two claimgth prejudice pursuant to
Federal Rule of Civil Procedudd (a)(2)

D. Plaintiff's Request to Amendthe Complaint

Plaintiff seeksleave in his Affirmation to file an amended complaimthich would
include claims pursuant to the Fair Credit Reporting Act (15 U.S.C. 8&¢684.), and state law
claims for conversion and the “Motor Vehicle Finance Sales Act and/orrMeatoicle Retail
Installment Sales Act.(Pl.’s Aff. in Opp’n 11 6, 12.)

Rule 7(b) of the Federal Rules of Civil Procedure requires that motions “stdte wit
particularity the grounds for seeking the order, and state the relief sobghtR. Civ. P.7(b).
Motions to amend a complainnust explain the basis for, and nature of, the proposed
amendment, and shouldclude a complete copy of the proposed amended complaint so that
both the court and opposing parties can ustded the exact changes soudke 6 CHARLES
ALAN WRIGHT, ARTHUR R. MILLER, & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURES§

1485 (2d ed. 2009)Plaintiff failed to file a formal motion to amend, a memorandum of law in



support of amendment, or even the proposed amendegdlaat for tie court’s review. As
such,the court isunawareof the exact nature of th@oposedamendmery, providing the court
with sufficient reason to deny leate amend Moreover, all the federal claims plafiithas
heretofore raised have beereritless, as illustrated by the dismissal of the TILA claim and
plaintiff's voluntarywithdrawal of claims 3 and 14No federal claims remain in this action, and
the court therefore lacks subjectatter jurisdiction ovethis matteras it declines to exercise
supplementaljurisdiction over the remaining claims arising under state laWnder these
circunstances, the coudenies leave foplaintiff to amendhis complaintfor whatappeargo be
the sole purpose of keepittte case in federal court.
E. Plaintiff’'s Motion to DismissM&T’'s Counterclaim

On March 28, 2008, plaintifinovedto dismissM&T 's breach of contraatounterclaint
Because no federal claimsmain in this case, thisotion is denied without prejudice tonew
in state court

II. Conclusion

For the foregoing reasons, claims 3, 8, andatetdismissed with prejudice, plaintiff is
denied leave to amend, ames motion todismissdefendant’s counterclaim is deniedlhe
remaining claimsall of whicharise under state lapare dismissed without prejudice.
SO ORDERED.
Dated: Brooklyn, New York

March 23, 2010

/sl

DORA L. IRIZARRY
United States District Judge

®> The ourt deemed lpintiff's letter of March 28, 2009 as a cressotion to dismisslefendant’s
counterclaim(ElectronicOrderdatedMar. 31, 2009.)
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