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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________ X
JOSEPH JOHNSONro se, :
MEMORANDUM AND ORDER
Petitioner,
08-CV-3302(DLI)
-against-

JAMES CONWAY, Superintendent,
Attica Correctional Facility, :

Respondent. :
________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On June 24, 2008ro se Petitioner Joseph Johnson (“Petitioner”) timely filed the instant
action in the Southern Districtf New York, seeking a writ ohabeas corpus pursuant to 28
U.S.C. § 2254.3ee Docket Entry No. 3 (“Pet.”) at 1.) Petitioner makes two claims for habeas
relief: (1) that he was “denied [his] due proceght to a fair trial bythe prosecutor’s violation
of [the trial court's]Sandoval ruling,” (Pet. 10) and (2) thahe prosecutor made an “unfair
summation,” also, presumably, in \atilon of his due process right§&e¢ Pet. 12). The action
was transferred to this court on August2808. Counsel for Respondent, the Kings County
District Attorney, respondeid the petition on Novembd2, 2008, opposing both of Petitioner’s
claims for relief. See generally Docket Entry No. 5 (“Resp.”).) Aér Petitioner failed to timely
file a reply, the court providkhim additional time in whicko do so, in light of higro se status.
As Petitioner did not reply by the new deadline, anslat replied as of the date of this Order,
the court deems the petition to be fully brietet ripe for decision. For the reasons set forth

below, the petition is denied in its entirety.
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BACKGROUND

According to her testimony, Larysa Bosenkas met by her husband, Oleh Bosenko, at a
subway station in the Sheepshead Baygmsirhood of Brooklyn, New York, upon her return
from work at approximately 1:15 AM on October 30, 2002. (Tr. 201.) As they walked together,
Mrs. Bosenko saw a man and woman approaching them from behind, each armed with a
handgun. (Tr. 204-06.) They began running at the ldase screaming that they wanted Mrs.
Bosenko’s bag. (Tr. 205.) Mr. Bosenko shieldesi wife from the assailants with his body, and
as they attempted to get arourichhhe struck at the male adaat. (Tr. 208.) Two shots were
fired and both struck Mr. Bosenko, who clutchedhiatwife, causing both of them to fall to the
ground. (Tr. 208-11.) The assailants then wrestleayavirs. Bosenko’s bag and ran off with it.

An NYPD officer arrived at the scene and aopanied Mr. Bosenko to Coney Island Hospital,
where he died within ten minutes of his arlifram gunshot wounds to the chest and thigh. (Tr.
190-91; 320.)

Among the items in Mrs. Bosenko’s stoleag was a MetroCard. (Tr. 202.) Two weeks
after the shooting, the policerasted a man named Raheem Coakley, who was in possession of
this MetroCard. (Tr. 296-97.) Cdak told the police that Petither had given it to him. (Tr.

297.) Petitioner was arrested shortly thereadtef placed in custody. (Tr. 247-48.) According to
police testimony, Petitioner was read Mg anda rights, which he waivedrally and in writing.

(Tr. 250-56.) After Petitioner haokeen in custody for severhburs and following questioning

by several detectives, one of the detectives informed Petitioner that Mr. Coakley had told them
about the MetroCard, and also informed Petitioner that an eyewitness could identify him as one

of the shooters. (Tr. 256-58; 288—89.)



Petitioner, who appeared alartd sober to the police, thgave a statement; since he did
not want to write it out, a dective did so for him, an®etitioner signed it. (Tr. 258-60.)
According to this statement, iR@ner and a woman named Naquasia followed a couple from the
subway station, and approached them fromnirie with their guns out. (Tr. 261-62.) After an
altercation with the man, two shots were firadd Petitioner, not knowing the man was shot,
took the purse and ran away with Naquagi. 261-62.) Petitioner also made a second,
videotaped statement, which was in substance the same as the first one. (Tr. 266—67.)

Following the videotaped statement, theigmlplaced Petitionein a lineup. (Tr. 271—
72.) Mrs. Bosenko identifee Petitioner as the makessailant. (Tr. 217-18.) A week later, Mrs.
Bosenko saw a lineup composed of women, and identified Naquasia Pollard as the female
assailant. (Tr. 218-19.)

Ms. Pollard pled guilty toabbery in the first dgree and received a promise of eighteen
years’ imprisonment in exchander her testimony against Petitier. (Tr. 377.) At Petitioner’s
trial in the New York State Supreme Coufings County, she claimed that, on the night in
guestion, she and Petitioner decided tob“rsomebody,” and followed a couple from the
Sheepshead Bay train station. (Tr. 365-66.) Ms. Pollard largely corroborated Mrs. Bosenko’s
testimony of the event®ading up to the shotsSee Tr. 368—70.) She also testified that both
shots were fired as Petitier and Mr. Bosenko foughtrféetitioner’s handgun. (Tr. 370-71.)
After the shots, Petitioner grabbed Mrs. Bdses bag as she lay over her husband’s fallen
body; Petitioner hit Mrs. Bosenko with the bof his handgun until she let go, and the two
assailants ran off. (Tr. 372-73.)

Petitioner took the stand ihis own defense, and contested much of the prosecution

witness’ testimony. See generally Tr. 420-64.) He denied committing the charged crimes,



claiming he was high at the time of his arrest, whitten statement was not his, and he had been
coerced into making the videotpstatement. (Tr. 420, 423, 426, 428-32.)

Petitioner was convicted on April 16, 2004 ofncher in the second degree and criminal
possession of a weapon the second degree under N.FENAL LAW 88 125.25(3) and
265.03(2), respectively. He was sentenced to conaupreson terms of tenty-five years to life
for the murder charge and sixteen years toftifdhe weapon possession charge. (Sentencing Tr.
13.)

Petitioner made a timely direct appeatite New York State Supreme Court, Appellate
Division, Second Department (“Appellate Diwal’), claiming that he was denied his due
process right to a fair trial by the prosecutor’s violation of the trial co8atidoval ruling, and
unfair summatiort. The Appellate Division affirmedhe conviction on November 8, 2006,
holding that these two claims—uwdi are the same as those edisn the instant petition—were
unpreserved for appellate revieReople v. Johnson, 34 A.D.3d 496 (2d Dep’'t 2006). The
Appellate Division further held that the ingger summation claim was meritless, although it
provided no reasoningsee id. Petitioner then sought leave appeal from the New York State
Court of Appeals on the new groundtline had received ineffectivesistance of counsel at trial
because of his lawyer’s fai@ to object either to th&ndoval violation or to the improper
summatiorf. The Court of Appeals denied leave to appeal on March 28, Z0ple v.
Johnson, 8 N.Y.3d 923 (2007). Petitioner did not filePatition for a writ ofcertiorari to the

United States Supreme Court.

1 (Br. for Def.-Appellant 2.) Petoner later supplemented his direqipeal with three additional
claims: denial of his right to bgresent at every stage of trial;néld of his right to confront a
witness against him; and the tailoring of pelitestimony to nullify constitutional object&eé
generally Supp. Br. for Def.-Appellant.) None of thesaiaohs are raised in the instant petition.

2 Petitioner does not raise the ineffective aasist of counsel claifin the instant petition.



I. DISCUSSION

A.  Standard of Review

“Federal habeas review isrbed if the constitutional clm was denied by a state court on
a state procedural ground thathsth ‘independent of the merits of the federal claim and an
adequate basis for the court’'s decisioBrown v. Ercole, 353 F. App’x 518, 519 (2d Cir. 2009)
(quotingHarrisv. Reed, 489 U.S. 255, 260 (1989)). This is s@e\f the state court also rejected
the merits of the claim in an alternative holdiarris, 489 U.S. at 264 n.10. “A habeas
petitioner may bypass the independent andgaake state ground bdry demonstrating a
constitutional violation that resulted in a fundara miscarriage of juste, i.e., that he is
actually innocent of the crime for which he has been convicteddman v. Travis, 313 F.3d
724, 730 (2d Cir. 2002) (citinfchulp v. Delo, 513 U.S. 298, 321 (1995 urray v. Carrier, 477
U.S. 478, 496 (1986)). “[A]ctual innocenceneans factual innocea, not mere legal
insufficiency.” Id. (quotingBousley v. United Sates, 523 U.S. 614, 623 (1998)). The “adequate
and independent” state ground bar may alsdypassed by a showing of good cause for the
procedural default and resulting prejudi€ee Jimenez v. Walker, 458 F.3d 130, 138 (2d Cir.
2006) (citations omitted).

When a state court has adjudicated &tipeer's federal claim on the merits, the
Antiterrorism and Effective Death Penalty Act196 (“AEDPA”) restricts the scope of federal

habeas review of state convictions to amgtes where the state court’s adjudication:

% Because Petitioner is proceedipp se, the court holds his pleams to “less stringent
standards than formal pleadings drafted by lawydraines v. Kerner, 404 U.S. 519, 520
(1972). The court will furthermore interpret the peti “to raise the strongest arguments that [it]
suggest[s]."Triestman v. Fed. Bureau of Prisons, 470 F.3d 471, 474 (2d Cir. 2006) (emphasis
omitted).



(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fealelaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the

facts in light of the evidence presed in the State court proceeding.
28 U.S.C. § 2254(d). A decision is “contrary ti@deral law “if the state court arrives at a
conclusion opposite to that reached by [the United States Supreme Court] on a question of law or
if the state court decides a case differently tithe Supreme Court] has on a set of materially
indistinguishable facts.Williams v. Taylor, 529 U.S. 362, 412-13 (2000). An “unreasonable
determination” is one in which “the state comdentifie[d] the correct governing legal principle
from [the Supreme Court’s] decision but unreasbnapplie[d] the principle to the facts of the
prisoner’'s case.ld. at 413. A federal court may not gtamlief “simply because that court
concludes in its independent judgment that the relevant state court decision applied clearly
established federal law erroneously or incorrectlyd” at 411. Rather, the state court’s
application must have beéabjectively unreasonablelt. at 409. Furthermore, “[b]Jecause a §
2254 petition seeks to overturn ‘a presumptivedjid judgment of conviction,” the petitioner
bears the burden of proof throughout the habeas proceediiggdtaro v. Poole, 2010 WL
2501009, at *1 (quotin@inkney v. Keane, 920 F.2d 1090, 1094 (2d Cir. 1990)).

B. Both Claims are Procedurally Barred

As noted in Part Isupra, the Appellate Division plainly stated that both of Petitioner’s
constitutional claims were urgserved for appellate reviewiohnson, 32 A.D.3d at 496.
Although the Appellate Division did not elaborates, citations indicate that the claims were
unpreserved because Petitioner’s counsel didnade a contemporaneous objection during trial,

as required under New York lavgee id. (citing N.Y. CRIM. PROC. LAW § 470.05;People v.

Nuccie, 57 N.Y.2d 818, 819 (1982People v. George, 2 A.D.3d 457 (2d Dep’t 2003)). As New



York’'s contemporaneous objection law as “adequate and independent” state groised,
Garcia v. Lewis, 188 F.3d 71, 78-79 (2d Cir. 1999), federdbdws review of these claims is
precludedSee Brown, 353 F. App’x at 519see also Degrijize v. Artuz, 134 F. App’x 460, 461
(2d Cir. 2005) (citingHarris, 489 U.S. at 263).

Notwithstanding the above, habeas review mgiititbe appropriate if Petitioner showed
cause for his procedural defaahd prejudice, or demonstratedw a fundamental miscarriage
of justice would occur otherwis&ee Coleman v. Thompson, 501 U.S. 722, 750 (1991)imenez,
458 F.3d at 138. The latter is inapplicable bec&etdioner neither cleis actual innocence nor
sets forth any facts indicatinghy failure to considehis claims would result in a fundamental
miscarriage of justicé See Schulp, 513 U.S. at 31%ee also Pignataro, 2010 WL 2501009, at
*1 (Petitioner bears burden of proof throughdwstbeas proceeding). Regarding the former,
Petitioner indicated on direct agpehat his trial counsel’s iffective assistance was the cause
of his state procedural defaulgeé Letter from Erica Horwitz, Reioner's Appellate Advocate,
to the Hon. Eugene F. Pigott, Jr., Judgethaf Court of Appeals (Dec. 29, 2006)). Notably,
Petitioner does not reference ineffective assistaha# in the instant @ion, nor does he address
the issue of prejudice stemming from his defdDéspite the fact that both of Petitioner’s claims
appear to be procedurally barrélde court will briefly examine their merits, primarily in light of
his pro se status.See Haines, 404 U.S. at 520Triestman, 470 F.3d at 474see also Schulp, 513

U.S. at 319 (“habeas corpus isjtatcore, an equitable remedy”).

* Indeed, the instant petition merely restates shme arguments, virtualyord for word, that
were set forth in Petitioner’'s direct appe&oipare Pet. 10-11and Pet. 12—13with Br. for
Def.-Appellant 35-3and 38—-41.)



1. Prosecutor’s AllegedSandoval Violation

As previously noted, Petitioner’s first claim for habeas relief is that he was “denied [his]
due process right to a fair trial by the prostor’'s violation of [the trial court’sfandoval
ruling.” (Pet. 10.) In New York, a defendant maguest a pretrial heargy to determine whether
his prior criminal record may be used to magh his credibility should he elect to testifge
generally People v. Sandoval, 34 N.Y.2d 371 (1971). “A claim based on an alle§addoval
violation deals with an evidemtly question and presents an issue for habeas relief only if the
petitioner establishes that the trial court catted error that constitutes a deprivation of a
constitutionally ecognized right."Taylor v. Poole, 2010 WL 419968, at *9W.D.N.Y. Jan. 29,
2010) (citations omitted). “The evidence intredd must be ‘so extremely unfair that its
admission violates the fundamental conceptiafisjustice,” i.e., where such evidence is
‘sufficiently material to providehe basis for conviction or teemove a reasonable doubt that
would have existed on the record without itd. (quoting Dunnigan v. Keane, 137 F.3d 117,
125 (2d Cir. 1998)).

Here, Petitioner'sSandoval hearing established that hed two prior convictions, for
attempted robbery in the first degree in 198dd robbery in the second degree in 1995. (Tr.
101-04.) The trial court limited inquiry on the faemto whether Petitioner had committed the
robbery in question, and limited iniguon the latter to the meradt of conviction. (Br. for Def.-
Appellant 32—-33.) At trialafter Petitioner took th stand and testified ah he had previously
been convicted of a felony, the prosecutsked Petitioner on cross-examination:

Q. Now, Mr. Johnson, anotheart of your [videotaped$tatement [made in the

police precinct after arrest], whey®u asked to volunteer something, you said

something about that you had never baamlved in any violence before. . . .

Was that a true statement, sir?

A. As far as a crime is committed, or just violence, period?
Q. Part of a violent crime.... That was a true statement?



A. As true as they come. | believe so.

Q 'The felony that you were convicted of, ¢hat was a violent felony, wasn't it?
g'. El(z).? Do you remember what the felony was that you were convicted of?
A 'I believe it was second degresbbery [the 1995 conviction].

Q. Is it your position that taking propetby force is not the use of violence?
A. | never said that’s what happened.

Q. You acknowledge, sir — do you acknogde that the crime for which you pled
guilty was a violent felony?

A. No. There was no violence.

Q. Then, perhaps, sir, maybe you'd better tell us what it was about if you say
there was no violence.

A. Me and my friends of mine [sid)enny Farrar, we lived in the neighborhood.
Actually, it happened on the same blockunich we lived. We were teenagers.

(Tr. 490-92.) The trial@urt cut short theest of Petitioner's answeatue to a concern about
Peitioner's age at the time of the inciderand the prosecutor subsequently withdrew the
qguestion. $ee Tr. 492-93.)

Petitioner argues that this exchange wagtlyi prejudicial” because “[jJurors in a first-
degree robbery and felony murder case could naxpected to put out of their mind the fact
that [he] had a prior first dege robbery arrest and resulting second degree robbery conviction . .
..” (Pet. 10-11.) However, prejudice “can be duvégth proper instructions,” and “juries are
presumed to follow their instructionsZafiro v. United Sates, 506 U.S. 534, 540-41 (1993)
(internal quotation marks omittedge also CSX Transp., Inc. v. Hendey, 129 S. Ct. 2139, 2141
(2009); United Sates v. Downing, 297 F.3d 52, 59 (2d Cir. 2002). Hetke trial court provided
“proper instructions” regardinthe appropriate consideration BEtitioner’s prior convictions.

(See Tr. 595 (instructing jurythat they could not considerh# fact that the defendant has

® The trial court was evidently mistaken its belief that Petitions 1994 conviction was a
youthful offender adjudication. (Bfor Def.-Appellant 32—-33.)



previously been convicted of a crime or coitted bad acts” as proof, but only to help in
“evaluat[ing] his credibility”)), and the court&smes these instructiomgere followed and cured
any prejudiceSee Zafiro, 506 U.S. at 540-41.

Furthermore, there is no indication thiais exchange remodeany “reasonable doubt
that may have existed on the record without Runnigan, 137 F.3d at 125. Indeed,
overwhelming evidence pointed to Petitioner’sltguncluding testimony regarding the stolen
MetroCard, Petitioner’s two confessions, theifpas identifications by a victim, Mrs. Bosenko,
and the testimony of Petitioneraccomplice. Furthermore, Petitioner’s testimony in his own
defense was clearly not credited by the juryd an is well established that credibility
determinations are beyond thepe of federal habeas reviefee Rodriguez v. Hoke, 1996 WL
1088919, at *3 (E.D.N.Y.uhe 19, 1996) (citingchlup, 513 U.S. at 33(Fagon v. Bara, 717 F.
Supp. 976, 979 (E.D.N.Y. 1989)). In sunmyaviolation of tke trial court’sSandoval ruling did
not introduce evidence “so extremely unfair’ thiatviolate[] the fundamental conceptions of
justice,” and habeas relief is not manted on the merits of this claiunnigan, 137 F.3d at
125.

2. Prosecutor’s Allegedly Improper Summation

Petitioner's second claim for habeas relisfthat the prosecutor made an “unfair
summation” in violation ohis due process rightsSge Pet. 12). However, “[i]t is well settled
that the propriety of comments made by asecutor during summation generally does not
present a meritorious federal questid@rhsv. Ercole, 2010 WL 1685434, at *9 (S.D.N.Y. Apr.
23, 2010) (citingGonzalez v. Sullivan, 934 F.2d 419, 424 (2d Cir9%1)). Only where “the
improper statements cause substantial prejuditketaefendant” does suehclaim rise to the

level of a denial of due proce®radley v. Meachum, 918 F.2d 338, 343 (2d Cir. 1990) (citation

10



omitted). “In determining whether . . . miscontdummounted to substantial prejudice, we
examine ‘the severity of the misconduct; theaswes adopted to cure the misconduct; and the
certainty of conviction absenhe improper statements.ltl. (quoting Floyd v. Meachum, 907
F.2d 347, 355 (2d Cir. 1990)ee also Darden v. Wainwright, 477 U.S. 168, 182 (1986) (other
factors includeinter alia, whether objectionable contemas invited by defense).

Petitioner references several statememsle during the prosecutor’'s summation which,
he implicitly argues, causddm substantial prejudiceS€e Pet. 12—-13.) However, to the extent
that any of these statements constituted “omslaict” on the part of the prosecutor, the court
does not find them to be particularly sevefee Bradley, 918 F.2d at 343 (severity of
misconduct one factor in determining substamgrajudice). For example, while the prosecution
referred to Petitioner as “a convicted felon,” a falceady in evidence, he did so in the context
of arguing that the jury should notedit Petitioner’s testimonynd added the caveat that being
a felon “in and of itseltloesn’'t mean much.'See Tr. 537—38.) The prosecution also referred to
Petitioner’'s drug habit.Se Tr. 538.) While this may not havieeen directly revant to his
credibility, Petitioner had previously admitted amwss-examination that he had a crack-cocaine
habit, was high at the time of his arrest, amgtinely deceived his own family to obtain money
to finance his habit. (Tr. 423, 485-86.) The prosecutor also asked thehyrgiven that Mrs.
Bosenko “was 100 percent” correct in identifyidig. Pollard in a line-up, “shouldn’t she be 100
percent about the man?” (Tr. 56@he can question thiegic, but suggesting that the jury draw
such an inference about a va#s’'s powers of recattion does not constitute prosecutorial
misconduct.

Several of the prosecutor's summatioomments were undoubtedly improper. For

example, the statement, “It's for you to believeaivhfrankly submit to you is a very farfetched

11



story” was an improper expression of personal belief. (Tr. 588)eople v. Bailey, 58 N.Y.2d

272, 277 (1983). However, the severity of this is diminished by the fact that the statement was
made in the context of asking the jury to infamfrthe totality of Petibner’s testimony that he

was not being truthful, and in stiussing Petitioner's motivation to lie, neither of which were
improper. Gee Tr. 538-40);see also People v. Galloway, 54 N.Y.2d 396, 399 (1981) (“the
prosecutor’s characterization, sanmmation, of the defense’s cortien . . . as a ‘smokescreen’

or ‘a red herring’ and his aspersions on the ibigty of the defendant’s . . . testimony did not
exceed the broad bounds of rhetorical c@ntpermissible in closing argument”).

The statement that Petitioner “had the oppotyuta show that hevas innocent and that
he could prove it . . . . Did any of you heamhprove that he was innent?” was unquestionably
an improper instance of burden-shifting. (B67.) However, the trial court immediately
intervenedsua ponte, reminding the jury that “the defendant is under no obligation to prove or
disprove anything, notwithstanding tliect that he took the stand.ld() The trial court later
reiterated in the final jury charge that, &wthough the defendant introduced evidence, the
burden of proof remains on the People.” (Tr. 571-F&deed, the trial cotis jury instructions
mitigated virtually all of the prejudice Petitianelaims to have suffered as a result of the
prosecutor’s summationS€e, e.g., Tr. 505 (summations are not evidence); Tr. 595 (prior
conviction/bad acts may not be considered asfppbguilt); Tr. 570 (jury’s recollection of facts
controls, not characterizatioby counsel); Tr. 580-82 (providj standards for evaluating
eyewitness identification).) Accordingly, the “ctive@ measures” factor weighs heavily against a
finding of substantial prejudic8radley, 918 F.2d at 343.

Regarding the “certainty ofconviction” factor, as notedsupra in Part I.B.1,

overwhelming evidence pointed to Petitioner’s guihis weighs heavily against any finding of

12



substantial prejudice to Pebner stemming from the presution’s comments on summation.
See Bradley, 918 F.2d at 343. Finally, the court notbat many of the summation comments
with which Petitioner takes issue were in fact invited by the defé&asddarden, 477 U.S. at
182. For example, defense counsel called igt@stion the accuracy of Mrs. Bosenko’s
identifications of her assaileaduring opening statements, on cross-examination, and during
summations.$ee Tr. 17, 238-44, 527).

In sum, the totality of the factors the conmtist consider pursuant to clearly established
federal law do not support a fimdj that the prosecutor's summation substantially prejudiced
Petitioner. Accordingly, the court finds thhe was not denied due process of law by said
summation, regardless of the fatiat several comments were improper, and habeas relief

pursuant to this claim is denied.
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[ll.  CONCLUSION

For the reasons set forth above, the petitiatersied in its entirgt Petitioner is further
denied a certificate of appealability as he failsnake “a substantial shavg of the denial of a
constitutional right.”28 U.S.C. §2253(c)(2kee FED. R. APP. P. 22(b);Miller-El v. Cockrell, 537
U.S. 322, 336 (2003);uciadore v. New York Sate Div. of Parole, 209 F.3d 107, 112 (2d Cir.
2000). The court certifies pwant to 28 U.S.C. 8§ 1915(a)(Xhat any appeal from
this Order would not be taken in good faith, and, therefoie, forma
pauperis status is denied for purpose of an app€ajppedge v. United Sates, 369 U.S. 438,
444-45 (1962).
SO ORDERED.
DATED: Brooklyn, New York

October6, 2010
Is/

DORA L. IRIZARRY
Lhited States District Judge
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