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(212) 223-0400
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Brigitte M. Nahas Botta, Esq.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SURUJDAIE SAMUEL, Case No.: 07 CV 2081 (RRM) (RML)

Plaintiff,
DEFAULT JUDGMENT

- against -

BANK OF AMERICA, N.A.,

Defendant.
BANK OF AMERICA, N.A.,
Third-Party
Plaintiff,
- against -
GERALD SAMUEL,
Third-Party
Defendant.

This action having been commenced on May 22, 2007 by the filing of a
summons and complaint by plaintiff; and a third-party action having been filed by
defendant/third-party plaintiff Bank of America, N.A. (“BANA™) against third-party
defendant Gerald Samuel on August 1, 2007; and a copy of the third-party summons

and third-party complaint having been served on Gerald Samuel on August 31, 2007 in
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accordance with N.Y. C.P.L.R. 308(4); and proof of such service thereof having been
filed on September 13, 2007; and Gerald Sam uel not having answered, moved or

otherwise responded to the third-party complaint within the required time period; it is

ORDERED, ADJUDGED AND DECREED, that defendant/third-party
plaintiff BANA have judgment against third-party defendant Gerald Samuel as to

liability; and it is further

ORDERED, ADJUDGED AND DECREED, that the issue of third-party
plaintiff BANA’s damages is deferred until such time as BANA’s liability, if any, shall
be determined (whether by the Court or through settlement with plaintiff), after which
time this Court will enter damages in a like amount against Gerald Samuel upon
application of BANA and will take evidence on BANA’s claims for reasonable

attorneys’ fees.

Dated: New York, New York
_,2008

U.S.D.J.

530272.v2/1593-404/BB



ZEICHNER ELLMAN & KRAUSE LLP
Attorneys for Bank of America, N.A.

575 Lexington Avenue
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Steven S. Rand, Esq.

Brigitte M. Nahas Botta, Esq.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SURUJDAIE SAMUEL,
Plaintiff,
- against -
BANK OF AMERICA, N.A.,
Defendant.
BANK OF AMERICA, N.A.,
Third-Party
Plaintiff,
- against -
GERALD SAMUEL,
Third-Party
Defendant.
STATE OF NEW YORK,
COUNTY OF NEW YORK.

STEVEN S. RAND, pursuant to

following:

Case No.: 07 CV 2081 (RRM) (RML)

DECLARATION OF
STEVEN S. RAND FOR
JUDGMENT BY DEFAULT

28 US.C. § 1746, declares the



1. I am a member of Zeichner Ellman & Krause LLP, attorneys for
defendant/third-party plaintiff Bank of America, N.A. (“BANA™). I am a member of

the bar of this Court.

2. I make this declaration pursuant to Rule 55(b)(1) of the Federal
Rules of Civil Procedure and Local Rules 55.1 and 55.2(a) of the Civil Rules for the
Eastern District of New York in support of BANA’s application for the entry of a
default judgment against third-party defendant Gerald Samuel in the amount of any
such sums as BANA may be held and adjudged liable to plaintiff (by the Court or
through settlement with plaintiff) together with all appropriate interest on the claim
arising out of third-party defendant’s allegedly improper draw down in the total sum of

$186,000. from the Line of Credit (defined below) maintained by BANA.

FACTS AND PROCEDURAL HISTORY

3. BANA is a national banking association with its principal place

of business in Charlotte, North Carolina.

4. Upon information and belief, third-party defendant is a resident

of Queens Village, New York.

5. Jurisdiction of the subject matter of this action is based upon
diversity jurisdiction pursuant to 28 U.S.C. § 1332 and supplemental jurisdiction

pursuant to 28 U.S.C. § 1367.



6. On or about May 22, 2007, plaintiff commenced this action by
filing a summons and complaint. (A true and correct copy of the complaint is annexed

as Exhibit A.)

7. By her complaint, plaintiff alleges that she and her husband,
third-party defendant, obtained a line of credit in the amount of $264,000. from BANA

bearing loan number 68278000018499 (the “Line of Credit”). (See Exhibit A.)

8. Indeed, plaintiff and third-party defendant executed a Bank of
America Equity Maximizer Agreement (the “Agreement”) on or about January 14,

2006. (A true and correct copy of the Agreement is annexed as Exhibit B.)

9. Plaintiff further alleges that she requested and BANA agreed to

put a block on the Line of Credit. (See Exhibit A.)

10.  Finally, plaintiff alleges that third-party defendant or an imposter
subsequently forged her signature on a bank document authorizing BANA to reactivate
the Line of Credit and that on or about August 12, 2006 and August 15, 2006, third-
party defendant then drew down from the Line of Credit $14,000. and $172,000.,

respectively, allegedly without plaintiff’s consent. (See Exhibit A.)

11. On or about August 1, 2007, BANA commenced the third-party
action against third-party defendant by filing a third-party summons and third-party
complaint with the Clerk of the Court. (A true and correct copy of the third-party

summons and complaint is annexed as Exhibit C.)



12. By its third-party complaint, BANA alleges that pursuant to the
Line of Credit documents, plaintiff and third-party defendant were co-borrowers under

the Line of Credit. (See Exhibit C.)

13. BANA further alleges that, thus, to the extent that it is
determined that plaintiff was entitled to any of the proceeds of the Line of Credit and
BANA is held and adjudged liable (by the Court or a settlement) to plaintiff in the
amount of any such proceeds, then third-party defendant will be unjustly enriched in
such amount; therefore, third-party defendant is and should be held and adjudged liable
to BANA in the amount of any judgment entered by the Court or any settlement reached

in favor of plaintiff and against BANA. (See Exhibit C.)

14. On or about September 13, 2007, an affidavit of service as to
service of the third-party summons and third-party complaint was filed with the Court.

(A true and correct copy of the affidavit of service is annexed as Exhibit D.)

15. The time by which third-party defendant was obligated to answer,

move or otherwise respond to the third-party complaint was September 20, 2007.

16.  Third-party defendant has not answered, moved or otherwise
responded to the third-party complaint, and his time to respond has expired. We have,
in fact, received no answer from third-party defendant. In addition, based upon our

review of the Court’s docket, third-party defendant has not filed an answer with the



Court. However, we have, in fact, received several telephone calls from third-party

defendant acknowledging that he received notice of the third-party action.

17. Third-party defendant also has not otherwise appeared in this
action either in person or by representative. We are serving notice of this application to

the third-party defendant at each of his last known addresses.

ARGUMENT

18.  As set forth in further detail in the accompanying Memorandum
of Law (the “Memo of Law™), third-party defendant was served properly with the third-
party summons and third-party complaint, he failed to answer or otherwise respond to

the third-party complaint and, as a result, he is in default. (See Memo of Law, Point I.)

19. CPLR 308(4) provides that where service under CPLR 308(1) or
(2) cannot be made with due diligence, service may be made by affixing the summons
to the door of the actual dwelling place or usual place of abode within the state of the
person to be served and by mailing the summons to such person at his or her last known
residence, such affixing and mailing to be effected within twenty days of each other.

(See id.)

20.  The method of service described in CPLR 308(4), known as “nail
and mail” or “affix and mail,” is a proper method of service in New York federal court.

(Seeid.)



21. A defendant’s conclusory claim that he never received the
summons and complaint is insufficient to overcome plaintiff's prima facie proof of valid
service provided by a detailed affidavit documenting the occasions on which it

attempted personal service and its subsequent “nail and mail” service. (See id.)

22. In accordance with CPLR 308(4), on or about August 31, 2007,
BANA, through a process server, served a copy of the third-party summons and third-
party complaint on third-party defendant first by affixing it and then mailing it by first
class mail to the address stated on the Agreement -- i.e., 93-35 Vanderveer Street,
Queens Village, New York 11428 -- which is the same address on record at the New
York State Department of Motor Vehicles. (See Exhibit D.) (A true and correct copy
of the New York State Department of Motor Vehicles registration report is annexed as

Exhibit E.)

23. Service was made in this fashion because BANA’s process server
was unable to serve third-party defendant personally under CPLR 308(1) or (2) despite

his multiple unsuccessful attempts to do so. (See Exhibit D.)

24. Moreover, as further set forth in the Memo of Law, New York
State Vehicle and Traffic Law § 505(5) states that every licensee has a duty to notify the
commissioner in writing of any change of residence of such licensee within ten days
after such change occurs and to make a notation of such change of residence on such

license in the place provided by the commissioner. (See Memo of Law, Point 1.)



25. A party who fails to comply with § 505(5) is estopped from

challenging the propriety of service which is made to the former address. (See id.)

26. As evidenced above, BANA had every right to rely upon the
address on record with the Department of Motor Vehicles, and third-party defendant is

estopped from challenging the propriety of such service. (See id.)

217. Accordingly, third-party defendant was served properly with the
third-party summons and third-party complaint, and he is in default because he has
failed to answer or otherwise respond to the third-party complaint within the required

time period.

CONCLUSION

28. Based upon the foregoing, BANA seeks entry of a default
Judgment against third-party defendant in the amount of any such sums as BANA may
be held and adjudged liable to plaintiff (by the Court or through a settlement with
plaintiff) together with all appropriate interest on the claim and the costs and

disbursements of this action.



I declare under the penalty of perjury that the foregoing is true and

correct.

Executed on September 18, 2008

532042.v1/1593-404/BB



ZEICHNER ELLMAN & KRAUSE LLP
Attorneys for Bank of America, N.A.

575 Lexington Avenue

New York, New York 10022

(212) 223-0400

Steven S. Rand, Esq.

Brigitte M. Nahas Botta, Esq.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SURUJDAIE SAMUEL,
Plaintiff,
- against -
BANK OF AMERICA,N.A.,
Defendant.
BANK OF AMERICA, N.A.,
Third-Party
Plaintiff,
- against -
GERALD SAMUEL,
Third-Party
Defendant.
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Contingent Upon First-Party Claim
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@A 440 (Rev. 8/01) Summons in a Civil Action

— I
UNITED STATES DISTRICT COURT
District of
SURUJDAIE SAMUEL ’
SUMMONS IN A CIVIL ACTION
BANK OF A?\/A.ENCA, N.A
CASE NUMBER:

DEARIE, CH. J.
LEVY M.

TO: (Name and address of Defendant)

BANK OF AMERICA, N.A,
100 North Tryon Stroet
Charlotte, North Carolina 28202

' YOU ARE HEREBY SUMMONED and required 1o serve on PLAINTIFF’S ATTORNEY (name and address)

Ajah & Associates, P.C.
90-24 Sutphin Bivd.
Jamaica, N.Y. 11435
(718) 558-5656

an answer to the complaint which is served on you with this summons, within days after service
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the
Clerk of this Court within a reasonable period of time after service. '

NAY 22 2o
ROBERT ¢, HEINEMANN

DATE

(By) DEPUTY CLERK =



UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YRR RILE Cv U 7 Case No: 208 l’
oo -5 Urhhh

S-BISIRICT COURTEDNV

SURUIDAIE SAMUEL Plaintiff
W 220007 % SUMMONS AND COMPLAINT
BROO A
KLYN oFpice: WITH DEMAND FOR A TRIAL
BY JURY
-againsi- DEA RIE, C H J
BANK OF AMERICA, N.A 1TFVY M 5 ’ T
‘ Defendant
- — e X

Plaintiff, SURUJDAIE SAMUEL hereby submits SUMMONS AND COMPLAINT
WITH JURY DEMAND. Plaintiff respectfully requests leave to submit amended, revised or
additional pleadings and requests, based upon the evidence actually adduced at and or prior to
trail to conform with any rulings of law the Court may render during the coﬁrse of these

proceedings.

Dated: Queens, New York
May 22, 2007.

(€8

Jennifer Ajah, Esq.
Ajeh & Associates, P.C,
Attorneys for Plaintiff
90-24 Sutphin Blvd
Jamaica, NY 11435
(718) 558 5656

&



UNITED STATE§ DISTRICT COURT

EASTERN DISTRICT OF NEW YORK Case No:
: X
SURUJDAIE SAMUEL Plaintiff
SUMMONS AND COMPLAINT
WITH DEMAND FOR A TRIAL
BY JURY
-against-
~ BANK OF AMERICA, N.A
Defendant
X

PLEASE "lAKE NOTICE that the plaintiff by her Attorney JENNIFER C. E. AJAH AND
ASSQCIATES, P C. as and for her verified complaint tespectfully allege against defendant
BANK OF AMERICA, in this action as follows:

NATURE OF THE ACTION

[ This is an action at law brought by plaintiff against the defendant for negligent breach of
fiduciary duties and breach of contracts and defamation all of which occurred in New York City,

within the Jurisdictional district of this court,

JURISDICTION

2. The jurisdiction of this Court is invoked under 28 U.S.C. §1343(3).

3. All causes of action not relying exclusively on the aforementioned federal causes as a
basis of this Court’s jurisdiction are based on the Court’s supplemental jurisdiction pursuant to
28 U.S.C. §1367 to hear state law causes of action. The events, parties, transactions, and injuries
that form the basis of plaintiff’s federal claims are identical to the events, partics, transactions,

and injuries that form the basis of plaintiff's claims under applicable State City laws.



4. As the breaches complained of herein occurred within the Eastern District of New York,

venue is proper in this district pursuant to 28 U.S.C, §1391(b) and (c)

PARTIES

5. During all times material to this complaint, plaintiff was and she still is a resident and
citizen of the United States, presently residing at 93-35 Vanderveer Street, Queens Village, New
York 11428.

6. Upon information and belief, -defendant BANK OF AMERICA is a foreign corporation
existing under the laws of the State of Florida, with a corporate headquarters at 100 North Tryon
Street, Charlotte, North Carolina. Dcfendani: is authorized to do business in the State of New
York and defendant carries on business as a commercial financial institution, a bank with places
of business within the tetritorial district of this court including but not limited to 91-16 168"
Street, Jamaica, NY 11436,

FACTUAL ALLEGATION COMMON TO ALL CAUSES OF ACTION

7. The plaintiff maintaing a checking account with the defendant bank at its branch at 91-16
168™ Street, Jamaica, NY 11436, The plaintiff made her husband, Gerald Samuel a joint

signatory to the account.

8. The defendant approved an Equity line of Credits with an Equity Maximizer No.
68278000018499 for the sum of $264,000 in favor of the plaintiff.

9. Following some marital problems the plaintiff was having with her husband the plaintiff was
apprehensive that her said husband or any other third party could tamper with her Equity Line of
Credit. Consequently on August 4, 2006 the plaintiff, on the advice of the bank officials went to
the plaintiff's branch office at 91-16 168" Streer, Jamaica, NY 11436 and filled out and signed

the necessary papers to have the said account blocked or secured from further operation.



10. Upon information and belief the said account had been secured and could not be operated
again except as approved by the plaintiff and the plaintiff never did approve its being unblocked

at any subsequent time.

11. However the plaintiff was surprised to receive a letter from the defendant dated August 11,
2006 to the effect that the $264,000 Credit Line account had been reactivated after the plaintiff
completed the reinstatement review, The letter was received by the plaintiff on or about August

21.2007. The plaintiff was surprised at this as she never completed any said reinstatement form.

12. The plaintiff limmediately asked for copies of the necessary document to support the said
application for the reinstatement of the account and also proceeded to issue a second signed

instruction 10 block the said account on August 21, 2006.

13. The defendant by its letter dated September 12, 2006 responded and sent to the plaintiff
copies of document containing the said application for reinstatement. It revealed that somebody
had clearly forged the plaintiff’s signature on the said reinstatement form and handed the
document to a different branch of the plaintiff’s office at Elmont, NY and not at the branch in
Jamaica Quecns where the plaintiff authorized the blocking of the account. It was the basis of the

reactivation of the account.

14. A further check on the account revealed that on two occasions namely Aﬁgust 12, 2006 and
August 15, 2006 the sums of $14,000 and $172,000 respectively were paid out of the said
account to the plaintiff’s estranged husband. The plaintiff’s Attorney by a letter dated September
14, 2006 wrote to the defendant bank complaining about the sequence of events, though it
misstated the date the instruction for the blocking of the account was made, but it categorically
denied the plaintiff’s responsibility for the sums withdrawn from the account as she did not issue

the instructions to unblock the account.

15. The defendant did not act on the demands but rather chose to report the plaintiff to the credit

hurcau as opcrating a delinquent account that has a past due unpaid balance.



16. As of the accrual of the causes of action herein the plaintiff had a total sum of $186,000
unlawfully withdrawn from the Credit Linc on account of forgery of the plaintiff’s signature on

the authority to unblock account.
Zl.

17. By reason of the negligence, recklessness and/or intentional and flagrant breach of contract
by employees, servants and agents of the defendant BANK OF AMERICA plaintiff has been

damaged and has suffered financial loss.

18. The employees, agents, servants and assigns of defendant BANK OF AMERICA were acting
in the course of their ermployment as employees of BANK OF AMERICA and within the scope
of their employment and in acting as aforesaid, upon information and belief, they were carrying
out the policy of the defendant BANK OF AMERICA.

19. Defendants BANK OF AMERICA is liable for the acts of its employees and servants in the

course and within the scope of their employment.

AS AND FOR THE FIRST CAUSE OF ACTION FOR BREACH OF CONTRACT

20. - Plaintiff repeats paragraphs 1 through 19 as if each paragraph is repeated verbatim herein.

2. The contract between the defendant BANK OF AMERICA and the plaintiff was denoted
in the mandate and authorizations given 1o the bank at inception of the bank account or at any
time thereafter, namely, that the designated signatorics may operate the bank account and that the

bank shall act within the authorized mandate given to it and not act on forged mandate thereon.

22.  The defendant’s employees’ failurc to abide by the express terms of the mandate

aforesaid was a breach of contract for which the defendant is answerable.

23. By reason of the breach of contract, plaintiff has suffered damagé in the resulting
unauthorized withdrawal of a total of $186,000 from the plaintiff’s Credit Line and the plaintiff



is entitled to a refund of all funds withdrawn from the said Credit Line plus intetests from the

said withdrawals and a reinstatement of the said bank account.

24. Plainuff demands reinstatement of the accounts and full credit of all sums therefrom

improperly withdrawn with interests.

AS AND FOR A SECOND CAUSE OF ACTION FOR NEGLIGENCE AND BREACH OF
B FIDUCIARY DUTIES

25.  Plaintiff repeats paragraphs | through 24 as if each paragraph is repeated verbatim herein.

260 The defendant’s employees were willful, malicious, reckless, wanton, deliberate and
flagrant in disregarding a clear mandate given to them by plaintiff® which said mandate was

available for review in the defendant’s records maintained in the ordinary course of business.

27. As a proximate result of the defendant’s employee’s reckless actions plaintiff suffered injury,

damages and loss.

28. The acts of defendants described above were done willfully, maliciously, outrageously,
deliberately, and purposely with the intention to inflict loss upon plaintiff and these acts did in

fact result in severe and extreme financial loss to the plaintiff,

29. Additionally, in accepting the plaintiff and agreeing to become the plaintiff’s bankers, the
defendant BANK. OF AMERICA undertook to exercise the duties of a fiduciary in respect of the
funds and thus undertook to abide by a higher than ordinary standard of care to plaintiff with
respect to her funds on deposit of Credit line in the bank.

- 30. Defendant’s employees acted in total disregard to the fiduciary duties owed to the plaintiffs
in respect of the bank accounts.

31. By reason of the foregoing, plaintiff has been damaged in the sum of $1,000,000(0ne million
dollars),



AS AND FOR A THIRD CAUSE OF ACTION FOR DEFAMATION

32.  Plaintiff repeats and re-alleges paragraphs 1 through 31 as if each paragraph is repeated
and set forth herein

33. The plaintiff had by reporting the plaintiff as being delinquent on her Credit Line
defamed and or libeled the plaintiff,

34. By a report generated on April 4, 2007 published by Kroll Factual Data, a credit bureau
located at 5200 Hahns Peak Drive Loveland, CO 80538 the plaintiff is reported as having a past
due tepayment of the sum of $1,558 on this very Credit Line, The purpose of the information
supplied by the decndant was for the same to be published for public consumption with the sole
aim of prescntiné the plaintiff as a delinquent debtor, incapable of settling legitimate debts. The
same was published and had the desired effect of reducing the estimation of the plaintiff in the
eyes of the public.

35. BY reason of the aforesaid the plaintiff has been damaged in the sum of $1,000,000 (One

million dollars)

AS AND FOR A FOURTH CAUSE OF ACTION FOR PUNITIVE AND AGGRAVATED
DAMAGES
36.  Plaintiff repeats and re-alleges paragraphs 1 through 35 as if each paragraph is repeated

and set forth herein.

37. The defendant BANK OF AMERICA acted in total disregard to its fiduciary duties owed
to the plaintiff in respect of the bank account by disregarding the mandate, unblocking the
account based on a forged authority, paying out funds from the account.

38. By reason of the wanton, unrepentant and reckless and egregious conduct of the defendant's
employees herein above allcged, plaintiff shall claim on the footing of punitive and aggravated

damages.



PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully prays that this Court assume jurisdiction of these
causes of action, and plaintiff prays for an order awarding judgment against the defendant as
follows: ) ‘

(8)  Order for the defendant to pay to plaintiff the sum of $186,000 (one hundred and

eighty six thousand dollars) or any other sums determined to be the actual sums
withdrawn from the plaintiff’s Credit Line account with interest from August 12,
2006 as a refund.

(b)  Anaward of $1,000,000 (one million dollars) damages for breach of fiduciary

duties owed to the plaintiff;

(¢)  Anaward of $1,000,000 (one million dollars) damages for defamation of the
plaintiff. ‘

(d)  Anaward of punitive damages in an amount to be determined by the jury.
(c)  Allow the plaintiff costs herein, including attorney’s fees in this action; and

) For such further relief as the Court deems just and proper.

DEMAND FOR JURY

Pursuant to Rules 38(b) of the Federal Rules of Civil Procedure, Plaintiff demands a trial
by jury.

Dated: Queens, New York
May 22, 2007

AJAH & ASSOCI TES, P.C,
. =l

Jennifer Ajah, Esq.

Attorneys for Plaintiff

90-24 Sutphin Blvd

Jamaica, NY 11435
718) 558 5656




VERIFICATION

STATE OF NEW YORK)
. )ss:
COUNTY OF QUEENS) '

I, SURUJIDAIE SAMUEL, being duly sworn, say:

That I am the Plaintiff in the within action and have read the following papers and know the
content thereof, iThat the same are true to my knowledge, except those matters therein which are
stated to be alleged upon information and belief, and /or information oriented and attributed to
other legal sources, and to those matters I believe them to be true. That my belief as to those
matters not stated upon knowledge, is based upon facts, records and other pertinent information

contained in my personal file.

Dated: Queens, New York
May ....#%x.., 2007

WM%M
SURUJDAIE SAMUEL

U
Sworn to before me this ,4”"‘”““' » N AT,

‘Day of May 2007. JENNTFER AJAH RS8R
NOTARY PUBLIC. FT7E OF NSW YORK

‘.1

, NO (LAl 0040754
QUALIFITD IN Nr\SS/‘\g

{ COMMISHION BXPIRES . .c-wo

NOTARY PUBLIC

g
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UNITED STATES DISTRICT COURT
EASTERN RISTRICT OF NEW YORK

SURUJDAIE SAMUEL

Plaintiff

BANK OF AMERICA, N.A.

Defendants

. SUMMONS AND COMLAINT ~  * . <oghesd
WIiTH DEMAND FOR A TRIAL BY JURY '

AJAH & ASSOCIATES, P.C.
Attarneys for Plaintiff ~Surujdaie Samuel
90-24 Sutphin Blvd., Suite 205
Jamaica, New York 11435
5 (718) 558-5656
Fax (718) 558-8501

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of
New York State, certifies that, upen information and belief and reasonable inquiry, the contentions
contained in the annexed documents are not frivolous.

Dated May 22, 2007 Signature .............

JENNIFER AJAH ESQ.
Service of a copy of the within is hereby
admitted. .
Dated:
Attorpey(e) for
PLEASE TAKE NOTICE
that the within is a (certified) true copy of a entered in the office of the clerk of the within
named ’ Netice  Court on 20
of enfry
- that an Order of which the within is a true copy with be presented for setflermnent to the
Notice of  Hon. one of the judges
of the within named Court
setifomant  al
on 20 Lat M
Datad:
AJAH & ASSQCIATES, P.C.
Afforneys for Defendant ‘
90-24 Suiphin Blvd., Suite 205 ‘
Jamaica, New York 11435
To:
Attorney(s) for

%k TOTAl PAGF.TAR xx
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VA0 44! (Rev. 8/01) Third Party Summons in a Civil Action

UNITED STATES DISTRICT COURT

EASTERN

District of New York
PLAINTIFF
SURUJPAIE SAMUEL THIRD PARTY SUMMONS IN A
V. DEFENDANT AND THIRD PARTY PLAINTIFF CIVIL ACTION

BANK OF AMERICA, N.A.
Case Number: 07 ¢V 2081 (RJID)

BANK OF AMERICA, N.A.

V. THIRD PARTY DEFENDANT

GERALD SAMUEL

To: Name and address of Third Party Defendant
Gerald Samuel

93-35 Vanderveer Street
Queens Village, New York 11428

YOU ARE HEREBY SUMMONED and required to serve on
i
PLAINTIFF'S ATTORNEY (name and address) | DEFENDANT AND THIRD-PARTY PLAINTIFF'S ATTORNEY
| (name and address)

Steven S. Rand, Esq.

Brigitte M. Nahas Botta, Esq.
Zeichner Ellman & Krause LLP
575 Lexington Avenue

New York, New York 10022

Jennifer Ajah, Esq.
Ajah & Associates, P.C.
90-24 Sutphin Blvd.

]
|
|
Jamaica, New York 11435 :
|
|
|

ananswer to the third-party complaint which is served on you with this summons, within 20 days after

~ the service of this summons on you, exclusive of the day of service. If you fail to do 50, judgment by default may be taken
against you for the relief demanded in the third-party complaint. There is also served on you with this summons a copy
of the complaint of the plaintiff. You have the option of answering or not answering the plaintiff's complaint, unless (1)
this is a case within Rule 9(h) Federal Rules of Civil Procedure, and (2) the third-party plaintiff is demanding judgment
against you in favor of the original plaintiff under the circumstances described in Rule 14(c) Federal Rules of Civil
Procedure, in which situation you are required to make your defenses, ifany, to the claim of plaintiff as well as to the claim
of the third-party plaintiff, Any answer that you serve on the parties to this action must be filed with the Clerk of this Court
within a reasonable period of time afier service.

AUG g 2007

7) DEPUTY CLERK



ZEICHNER ELLMAN & KRAUSE LLP
Attorneys for Bank of America, N.A.
575 Lexington Avenue

New York, New York 10022

(212) 223-0400

Steven S. Rand, Esq.

Brigitte M. Nahas Botta, Esq.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SURUJDAIE SAMUEL,
| Plaintiff,
- against -
BANK OF AMERICA, N.A,,
Defendant.

BANK OF AMERICA, N.A.,
Third-Party Plaintiff,
- against -

GERALD SAMUEL,

Third-Party Defendant

Case No.: 07 CV 2081 (RJD)

THIRD-PARTY COMPLAINT

Third-Party Case No.:

Defendant/third-party plaintiff Bank of America, N.A. (“BANA”), by its

attorneys, Zeichner Ellman & Krause LLP, for its third-party complaint, alleges as follows, upon

information and belief:

1. Bank of America is a national banking association with its principal place

of business in Charlotte, North Carolina.

2. Third-party defendant resides at 93-35 Vanderveer Street, Queens Village,

New York.



3. Pursuant to Rule 4k(1)(B) of the Federal Rules of Civil Procedure, third-

party defendant is subject to the jurisdiction of this Court.

4, This action, which is pending and undetermined, was commenced by the

filing of a complaint, dated May 22, 2007, a copy of which is attached as Exhibit A.

5. On July 23, 2007, BANA served its answer, a copy of which is attached as

Exhibit B.

FIRST CLAIM AGAINST
THIRD-PARTY DEFENDANT

6. Bank of America repeats and realleges the averments contained in

paragraphs 1 through 5.

7. By her complaint, plaintiff alleges that she and her husband, third-party
defendant, obtained a line of credit in the amount of $264,000. from BANA bearing loan number

68278000018499 (the “Line of Credit”).

8. Plaintiff further alleges that due to marital problems she was having with

her husband, she requested and BANA agreed to put a block on the Line of Credit.

9. Finally, plaintiff alleges that third-party defendant later forged her
signature on a bank document authorizing BANA to reactivate the Line of Credit and that on or
about August 12, 2006 and August 15, 2006, he then drew down from the Line of Cfedit

$14,000. and $172,000., respectively, allegedly without plaintiff’s consent.

10.  Pursuant to the Line of Credit documents, plaintiff and third-party

defendant_ were co-borrowers under the Line of Credit.



11. Thus, to the extent that it is determined that plaintiff was entitled to any of
the proceeds of the Line of Credit and BANA is held and adjudged liable to plaintiff in the
amount of any such proceeds, then third-party defendant will be unjustly enriched in such

amount.

12. Therefore, third-party defendant is and should be held and adjudged liable
to BANA in the amount of any judgment entered by the Court in favor of plaintiff and against

BANA.

WHEREFORE, BANA demands judgment against third-party defendant in the
amount of any such sums as BANA may be held and adjudged liable to plaintiff together with all
appropriate interest on the claim, the costs and disbursements of this action and for such other

relief as is just.

Dated: New York, New York
July 31, 2007

ZEICHNER ELLMA

By:

Stefen S, Ragl
Tigitte ahas Bitta
i Attorneys for Defendaqt/Third-Party

Plaintiff
Bank of America, N.A.
575 Lexington Avenue
New York, New York 10022
(212) 223-0400

TO: GERALD SAMUEL
93-35 Vanderveer Street
Queens Village, New York 11428



AJAH & ASSOCIATES, P.C.

Jennifer Ajah, Esq.

Attorneys for Plaintiff
Surujdaie Samuel

90-24 Sutphin Blvd.

Jamaica, New York 11435

507353.01/1593-404/BB
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1593 Yoty
UNITED STATES DISTRICT COURT/EASTERN DISTRICT OF NEW YORK Attorney; ZEICHNER, ELLMAN & KRAUSE,
, o 'LLP
ATTN: MICHAEL ANTONIVICH

SURUJDAIE SAMUEL

Piaintiff(s)

. Index # 07 CV 2081 (RJD)
- against -
Purchased August 1, 2007
BANK OF AMERICA, N.A.

Defendant(s)

- against - AFFIDAVIT OF SERVICE

AND ALL OTHER ACTIONS
3rd Party Defendant(s)

STATE OF NEW YORK: COUNTY OF NEW YORK ss:

LINDEN BLACKMAN BEING DULY SWORN DEPOSES AND SAYS DEPONENT IS NOT A PARTY TO THIS ACTION, OVER THE AGE
OF EIGHTEEN YEARS AND RESIDES IN THE STATE OF NEW YORK. :

That on August 30, 2007 at 10:40 AM at

93-35 VANDERVEER STREET
PRIVATE HOUSE
QUEENS VILLAGE, NY 11428

deponent served the within 3SRD PARTY SUMMONS & 3RD PARTY COMPLAINT on GERALD SAMUEL therein named,

AFFIXING by affixing a true copy of each to the door of said premises, which is the Defendant's dwelling house/usual place of
TO DOOR’ abode within the state. Deponent was unable, with due diligence to find the Defendant or a person of suitable age and
discretion, thereat, having called there on:
August 3, 2007 AT 7:34 PM August 20, 2007 AT 7:09 AM
) . August 30, 2007 AT 10:40 AM
MAILING Depohent enclosed a copy of same in a postpaid wrapper properly addressed to the Defendant at the Defendant's

last known residence at

93-35 VANDERVEER STREET
QUEENS VILLAGE, NY 11428

and deposited said wrapper in a post office or official depository under exclusive care and custody of the United
States Postal Service within New York State on August 31, 2007 by REGULAR FIRST GLASS MAIL in an envelope
marked PERSONAL & CONFIDENTIAL and not indicating on the outside thereof, by return address or otherwise,
that the communication is from an attorney or concerns an action against the person to be served.

ADDRESS VERIFIED BY ATTORNEY'S RECORDS ONLY.

That at the time of such service deponent knew the pérson so served as aforesaid to be the same person mentioned and
described as the Defendant in this action. '

Sworn to me on: August 31, 2007

JOEL GRABER JON
Notary Public, State of New York N
No. 02GR4699723

LINDEN BLACKMAN
/01GR6156780 ; e

Qualified in New York County ualified in New York County Liceage #: 871311

Comm. Expires February 10, 2 Comm. Expires December 4, 2010 Invoice #: 445379

UNITED PROCESS SERVICE, INC., 3RD FLOOR, 315 BROADWAY, NEW YORK, NY 10007 - (212) 619-0728
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DIAL IN WEB APPLICATION Page 1 of 1

Help
TODAY'S DATE: 8/27/2007 TIME: 15:07:35
*RECORD EXPANSION FOR: SAMUEL, GERALD

CLIENT ID#: 239796238

SAMUEL, GERALD DOB: 05/02/1954 SEX: M
93-35 VANDERVEER ST HEIGHT: 5-6 EYE COLOR: BROWN
QUEENS VILLAGE NY 11428 COUNTY: QUEE

MI #: S01475 39937 143197-54
RESTRICTIONS: TEMPORARY VISITOR

LICENSE CLASS: *D¥ STATUS: VALID EXPIRATION: 05/02/2008
PROBATION START: 01/06/2004 END: 07/06/2004

Khkkkkhhkhkkkhkhhkkkkk CONVICTIONS/BAIL FORFEITURES LR R R T
CONVICTION: PASSED RED LIGHT

VIOLATION: 03/31/2005 CONVICTED ON: 08/08/2005

LOCATION: NASSAU COUNTY TRAFFIC AND PARKING VIOLATIONS

PENALTY: FINE- $200 POINTS: 3

COMM VEH: UNKNOWN HAZMAT: UNKNOWN

BALANCE: 131.00

({ RECORD CONTINUED ON FOLLOWING PAGE )

https://search.dmv.state.ny.us/winjahtml/default.asp 8/27/07



DIAL IN WEB APPLICATION Page 1 of 1

Help

CONVICTION: FLD TO TURN AS REQD

VIOLATION: 03/31/2005 CONVICTED ON: 08/08/2005
LOCATION: NASSAU COUNTY TRAFFIC AND PARKING VIOLATIONS
PENALTY: FINE- $100 POINTS: 2

COMM VEH: UNKNOWN HAZMAT: UNKNOWN

CONVICTION: IMPROP RT TURN INTER

VIOLATION: 03/31/2005 CONVICTED ON: 08/08/2005
LOCATION: NASSAU COUNTY TRAFFIC AND PARKING VIOLATIONS
PENALTY: FINE- $100 POINTS: 2

COMM VEH: UNKNOWN HAZMAT: UNKNOWN

*¥*% END OF RECORD *+*%*

https://search.dmv.state.ny.us/winjahtml/default.asp 8/27/07



ZEICHNER ELLMAN & KRAUSE LLP
Attorneys for Bank of America, N.A.

575 Lexington Avenue

New York, New York 10022
(212) 223-0400

Steven S. Rand, Esq.

Brigitte M. Nahas Botta, Esq.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SURUJDAIE SAMUEL,
Plaintiff,
- against -
BANK OF AMERICA, N.A,,
Defendant.
BANK OF AMERICA, N.A,,
Third-Party
Plaintiff,
- against -
GERALD SAMUEL,
Third-Party
Defendant.

Case No.: 07 CV 2081 (RRM) (RML)

CLERK’S CERTIFICATE

I, ROBERT C. HEINEMANN, Clerk of the United States District Court

for the Eastern District of New York, do hereby certify that the third-party action was

commenced on August 1, 2007 with the filing of a third-party summons and complaint,

a copy of the third-party summons and complaint was served on third-party defendant



Gerald Samuel on August 31, 2007 and proof of such service thereof was filed on

September 13, 2007.

[ further certify that the docket entries indicate that third-party defendant
has not filed an answer or otherwise moved with respect to the third-party complaint
herein. The default of the third-party defendant is hereby noted.

Dated: Brooklyn, New York
_,2008

ROBERT C. HEINEMANN
Clerk of the Court

Deputy Clerk

529825.v2/1593-404/BB



