The City of New York v. Golden Feather Smoke Shop, Inc. et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THE CITY OF NEW YORK,
Plaintiff,

-against-

GOLDEN FEATHER SMOKE SHOP, INC., KIMO
SMOKE SHOP, INC., SMOKE AND ROLLS INC.,
SHAWN MORRISON, KIANA MORRISON, in her
individual capacity, MONIQUE’S SMOKE SHOP,
ERNESTINE WATKINS, in her individual capacity,
JESSEY WATKINS, WAYNE HARRIS, PEACE PIPE
SMOKE SHOP, RODNEY MORRISON, Sr.,
CHARLOTTE MORRISON, in her individual capacity,
RED DOT & FEATHERS SMOKE SHOP, INC.,
RAYMOND HART, in hisindividual capacity,
SMOKING ARROW SMOKE SHOP, DENISE
PASCHALL, in her individual capacity, TONY D.
PHILLIPS, TDM DISCOUNT CIGARETTES, and
THOMASINA MACK, in her individual capacity,

Defendants.

AMON, Chief United Stads District Judge:

NOT FOR PRINT OR
ELECTRONIC PUBLICATION

MEMORANDUM & ORDER
08-CV-3966(CBA)

Currently before the Court the City’s motion, pursuant f®ule 55(b) of the Federal

Rules of Civil Procedure, for a default judgm against defendant Tony Phillips. For the

reasons stated below, the motion is granted enssue of Phillips’ direct liability under the

CCTA and the CMSA. The City shall submit itsdbing on the appropriate monetary relief as

against Phillips together with its motion fomsonary judgment against the other defendants in

this action.

l. BACKGROUND

The City of New York brought this aot against the above-captioned defendants,

seeking injunctive relief, penas and damages under the Cdodwrad Cigarette Trafficking Act,
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18 U.S.C. § 2341 et seq. (the “CCTA”), and thgaette Marketing Standards Act, N.Y. Tax L.
8 483 et seq. (the “CMSA”). Defendants ardiwduals and businesses engaged (or formerly
engaged) in the sale of cigae=sttfrom the Poospatuck Indiandgevation in Mastic, New York.
According to the City, the defendants purchdsege quantities of cigarettes on which State and
City taxes had not been paid and sold thetuik to bootleggers, whoansported the cigarettes
off the reservation and sold them in the City and elsewhere.

Under the version of the New York Tax Law thads in effect at #time this action and
the instant motion for default were filed, N.Y. Tlax§ 471 provided, in pertant part: “There is
hereby imposed and shall be paid a tax on alrettgs possessed in the state by any person for
sale, except that no tax shallibgosed on cigarettes sold undech circumstances that this

state is without power to impose such tax.”.Dep't of Taxation & in. of N.Y. v. Milhelm

Attea & Bros., Inc., 512 U.S. 61, 64 (1994). Nedfic exception was made in the statute at

that time for sales of cigarettes by or to Na#reericans or by retailemsn Indian reservations.
Under New York law, cigarette taxes arematly pre-paid by State-licensed “stamping

agents,” usually wholesale cigarette dealets) wurchase tax stamps from the State and affix

them to cigarette packages as evidence of paymbattax burden is built into the cost of the

cigarettes and passed along the distribution chain to each subsequent purchaser, ultimately

' On June 21, 2010, the New York Stakgislature enacted Senate Bill 8285/Assembly Bill 11515, which amended
N.Y. Tax Law 8§8 471 and 471-e (the “Tax Law Amendmgnénd was meant to go in&ffect on September 1,

2010. The amended version of § 471 clarifies that “sales to qualified Indians for their owd asasarmption on

their nations' or tribes' qualified reservation” are tax exebuyitthat “the tax imposed by this section is imposed on
all cigarettes sold on an Indian reservation to non-members of the Indian nation or tribe and to non-khdians an
evidence of such tax shall be by means of an affixgareite tax stamp.” The Tax Law Amendments create both a
“coupon” system and a “prior approval” system by which tribes and reservation retailers may obtain fatx-exem
cigarettes for purchase and use by tribe members. @asediled in both state and federal courts to enjoin
implementation and enforcement of the Tax Law Amendsyérowever by late-June 2011, these efforts had all
been rejected in the courts, and the Tax Law Amendments were in effect. (See generally Order Denying Motions to
Vacate or Modify the Preliminary Injution, docket entry #353, at 5-9.) Twe Court’s knowledge, the City is
currently seeking monetary relief for actions taken bydfendants under the former version of § 471, and that
former version is all that is relevant to the issue dllipsi default liability. Thus, when this Order refers to “8

471, it generally refers to the former version of the statute, prior to the Tax Law Amendments.
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falling on the consumer. See N.Y. Tax L. 8 4713w York Assoc. of Convenience Stores v.

Urbach, 92 N.Y.2d 204, 209 (1988). The purpose isfdirstem is to prevent the widespread

evasion of New York cigarette taxé&ee Milhelm Attea & Bros., 512 U.S. at 75.

Federal and state governments lack authoritgtcaigarettes sold to members of Native
American tribes for their ownomsumption. Thus, cigarettes to be consumed on the reservation

by enrolled tribal members are tax-exempt aedd not bear stamps. Milhelm Attea & Bros.,

512 U.S. at 64 (citing Moe v. Confederated Safiskootenai Tribes of Flathead Reservation,

425 U.S. 463, 475-81 (1976)). “On-reservation cigargales to personshatr than reservation
Indians, however, are legitimately subjecstate taxation.”_Id(citing Washington v.

Confederated Tribes of Colville Resergatj 447 U.S. 134, 160—61 (1980)). In recognition of

these principles, this Court held that cigaresiglsl to enrolled tribe members for their own
consumption were exempt from New York Steigarette tax pursuant the limits of state
power and the express exceptiorg8id71 that no tax is imposédn cigarettes sold under such

circumstances that this state is without powentpose such tax.”__See City of New York v.

Golden Feather Smoke Shop, Inc., 2009 WL 2@6&t *1 (E.D.N.Y. March 16, 2009) (“Golden

Feather I");_City of New York v. Milelm Attea & Bros., Inc., 550 F. Supp. 2d 332, 346-49

(E.D.N.Y. 2008). However, with regards tgarettes sold from thegervation to non-tribe
members of the public, the Court held that 8§ d@istituted an “applicddy’ tax for the purposes
of the CCTA and could serve as the basicfaims under both the CCTA and the CMSA. See

City of New York v. Golden Feather Smo&&op, Inc., 2009 WL 261284at *26-37 (E.D.N.Y.

August 25, 2009) (“Golden Feather I1”); GoldEeather I, 2009 WL 705815, at *1, 11; Milhelm

Attea & Bros., Inc., 550 F. Supp. 2d at 346—-49.




On August 25, 2009, this Court entered a@liptinary injuncton against all the
defendants in this case, which enjoined thesmfselling unstamped cigarettes other than to

members of the Unkechauge Nation for thenspeal use. See Goldé&eather II, 2009 WL

2612345, at *43. Following several legal developmenttate and federal court, and passage of
the Tax Law Amendments (see footnote 1), the Caemied motions to vacate or modify this
injunction on August 16, 2011. (Docket entry #35B0r purposes of this motion, the Court will
largely assume the parties’ familiarity with the details of this long procedural history.

Defendant Tony Phillips was served imsthction on October 14, 2008 but has never
answered or otherwise appedrdSee docket entry #34.) Acdngly, the City moved for a
default judgment against him. On Decemb@y 2008, the Clerk of Court made an entry of
default against Phillips. (Docket entry #56.)hdér Rule 55(b)(2) of the Federal Rules of Civil
Procedure, because Phillips never appeared imthisn, the City was noequired at that time
to serve him with its motion for a defaulidigment. However, in light of a July 2011
amendment to Local Civil Rule 55.2, whigmuires the mailing of a motion for default
judgment to the last known residence of a appearing defendant, and in an abundance of
caution, the City mailed its motion papers tdallpis’ last known adress on October 5, 2011.
(See docket entry #365.)

The complaint alleges that Phillips opesathe Smoking Arrow Smoke Shop, and that
he, like the other defendantspiswas engaged in the practwiepurchasing larg quantities of
unstamped cigarettes and selling them offréservation to members of the broader public,
including in New York City. (Compl. 11 20, 38-50The complaint states that “each defendant
has shipped, transported, received, possesddddsiributed or purdmsed in excess of 10,000

cigarettes that do not bear ti&tate cigarette tax stamps raediby [§ 471].” (Compl. § 52.)



Further, the complaint assertatlieach of the defendants hapeatedly advertised, offered to
sell and/or sold cigarettes for less that the ‘basst of cigarettes’ within the meaning of [the
CMSA].” (Compl. § 61.)

At the hearing on the motion for a prelimipanjunction, the City presented evidence
that Phillips worked at Smoking Arrow as a cashand participated iordering inventory and

paying bills. _Golden Feather Il, 2009 WL 26383 at *16. The City’sonfidential witness

testified that she purchased large quantitiasnstamped cigarettes from Smoking Arrow for re-
sale in New York City during 2007 and 2008. &tl*16-18. She also testified that she dealt
with Phillips and understood him to be effectivhe owner of Smoking Arrow. Id. at *17.

In its Order imposing the preliminary injuran, the Court found that “each defendant
has received, possessed, sold, distributedl pairchased quantitiésr in excess of 10,000
cigarettes, which do not bear New York tax gtamunder circumstances where such stamps are
required.” _Id. at *34. The Court also found thedich defendant has sold, and continues to sell,
large quantities of cigarettes at less than theafdsie retail dealer, asdhterm is defined by the
CMSA.” Id. at *37. The Court noted that althéuBhillips and a co-defendiawere in default,
“ample evidence introduced at the hearing estaldithes these defendants have participated in
the violations set forth herein. . . . Accanrgly, both defaulting defendants are bound by the

injunction.” Id. at *43 n.10.

. LEGAL STANDARD FOR DEFAULT JUDGMENTS
“[l]n civil cases, where a pty fails to respond, after no the court is ordinarily

justified in entering a judgment against théadéting party.” Bermudez v. Reid, 733 F.2d 18, 21

(2d Cir. 1984). A defendant's default is amassbion of all well-pleaded allegations in the

complaint except those relating to damageése Greyhound Exhibitgroup, Inc. v. E.L. U.L.




Realty Corp., 973 F.2d 155, 158 (2d Cir.1992) (“While a party's default is deemed to constitute a
concession of all well pleadedegations of liabiliy, it is not considered an admission of

damages.”); Montcalm Pub. Corp. v. Ryan, 80Bupp. 975, 977 (S.D.N.Y. 1992). A district

court must nevertheless determine whetheallegations state a claim upon which relief may be

granted._See Au Bon Pain Corp. v. Artect. 1553 F.2d 61, 65 (2d Cir.1981) (“[A district

court] need not agree that thkeged facts constitute a validuse of action.”). A default
judgment entered on the well-pleaded allegatiarescomplaint establishes a defendant's

liability. See Bambu Sales, Inc. v. OZ&tading Inc., 58 F.3d 849, 854 (2d Cir.1995); SEC v.

Mgmt. Dynamics, Inc., 515 F.2d 801, 814 (2d Cir.1975). Damages must then “be established by
the plaintiff in an evidentiary proceeding in ieh the defendant has tbh@portunity to contest

the amount.” Greyhound Exhibitgroup, 973 F.2d at 158. “A court may determine the appropriate

damages on the basis of affidavits and other deotany evidence, ‘as long as [the court has]
ensured that there [is] a basis for the damagesified in the default judgment.”” O'Connell v.

Arborio Road Const. Co., 2010 WI729333, at *1 (N.D.N.Y. 2010) (quotinransatlantic

Marine Claims Agency, Inc. v. Ace Biping Corp., 109 F.3d 105, 111 (2d Cir.1997)).

1.  DISCUSSION
The City’s complaint alleges three causeadifon: (1) violation of the CCTA; (2)
aiding and abetting violations tfie CCTA; and (3) violation of the CMSA. For the reasons
stated below, the motion for a default judgmemgremted as to Phillips’ direct liability under the

CCTA and the CMSA. The motion is deniaslto the aiding and abetting claim.

A. Violation of the CCTA



The CCTA makes it “unlawful for any pers&nowingly to ship, transport, receive,
possess, sell, distribute or puasie contraband cigarettes.” U&.C. § 2342(a). Contraband
cigarettes are defined as “a quantity in excég,000 cigarettes, whidkear no evidence of the
payment of applicable State or local cigarette4ardhe State or locality where such cigarettes
are found, if the State or local government requastamp, impression, other indication to be
placed on packages or other containers of cigaréttevidence payment of cigarette taxes.” Id.
8§ 2341(2). Together, these provisi@wablish four elements farCCTA violation: that a party
(1) knowingly “ship, transport, receive, possesdl, distribute or purchase” (2) more than
10,000 cigarettes (3) that do not bear tax staf@psinder circumstances where state or local

cigarette tax law requires the cigarettes to lseah stamps. See Golden Feather I, 2009 WL

705815, at *11; Milhelm Attea, 550 F.Supp.2d at 345-46.

This Court has already held that state laggtrire[d]” cigarettes sold by defendants to
non-tribe members to bear tax stamps by vidiuine former version of New York Tax Law 8§

471. See Golden Feather |, 2009 WL 705815, at *11. The Court also held that § 471 constituted

an “applicable” tax for the purposes of the CCaid could serve as the basis for claims under

the CCTA. See Golden Feather I, 2009 R812345, at *26-34; Golddreather |, 2009 WL

705815, at *1; Milhelm Attea, 550 F. Supp. 2d at 346—49.

The complaint alleges that the defendaimduding Phillips, hae participated in
transactions involving the sabé over 10,000 unstamped cigaretiesion-tribe members of the
public who trafficked the unstamped cigareités the City. (Compl. T 3, 48, 52.) The
complaint asserts that virtually all of the unstachjgigarettes purchased by the defendants from
wholesalers are re-sold in “offgervation” transactions. (ComfM 41.) The complaint states

that “the defendants are well aware of [thiiegal trade” because the amount of cigarettes



purchased and resold could not possibly haen lused for personal use by tribe members, and
“because defendants actively participate in strunguand concealing illegal bulk sales, assisting
in the packing of vans destined for New Y@&ity and even making threown bulk deliveries off
the reservation.” (Compl. 1 3.)

These allegations against Phillips were safisated at the hearing on the preliminary
injunction, where the Court found that Smoking Avrbad a history of selling large quantities of
unstamped cigarettes to non-trindividuals and was likely toontinue that business into the

future. Golden Feather Il, 2009 WL 2612345, at 1B7- The City also presented evidence that

Smoking Arrow employees assisted the Cigosfidential witness in concealing her on-
reservation bulk purchases from the polexed on several occasions delivered unstamped
cigarettes into New York City. 1d.

Accordingly, the Court findghat the City’s allegationsyhich are now deemed to be
accepted as true, establish that Philliggisle under the CCTA for knowingly shipping,

transporting, receiving, possessing, sellingrilisting or purchasing contraband cigarettes.

B. Aiding and Abetting Violations of the CCTA
The second cause of action in the complagserts aiding and abetting liability under the
CCTA. This Court has already held in anotbase “that the CCTA dsenot provide for civil

aiding and abetting liability.” City of Nework v. Milhelm Attea & Bros., Inc., 2009 WL

701005, at *2 (E.D.N.Y. March 11, 2009). The Gitylonger appears to be pursuing an aiding
and abetting theory of liability in this case. odedingly, the Court finds that the second cause of

action fails to state a claim against Phillips and may not serve as a basis for a default judgment.



C. Violation of the CM SA
The CMSA, N.Y. Tax L. 88 483-89, “prohibits tkale of cigarettes below cost when the

seller intends thereby to hagompetition or evade taxesLlorillard Tobacco Co. v. Roth, 99

N.Y.2d 316, 318 (2003). The stit¢ makes it unlawful for

any agent, wholesale dealer or retail dealer, with intent to injure competitors or

destroy or substantially lessen competitionwith intent to avoid the collection

or paying over of such taxes as may be meguby law, to advertise, offer to sell,

or sell cigarettes at less than the cokisuch agent wholesale dealer or retalil

dealer, as the case may be.

N.Y. Tax L. 8§ 484(a)(1). For retail dealeisjs also unlawful “toinduce or attempt to
induce, or to procure or attempt to procure flurchase of cigarettes at a price less than
the cost of the agent for sales to retail dealers, if purchased from an agent, or at a price
less than the cost of the whadées dealer.”_Id. § 484(a)(4)(A).

The statute defines the “cost of the retadlde” which is the minimum price at which a
retail dealer may sell cigarettes to a customefthasbasic cost of cigattes plus the cost of
doing business by the retail dedleéncluding operational costand taxes._Id. § 483(b)(3)(A).
The “basic cost of cigarettes,” farn, is defined as He invoice cost of garettes to the agent
who purchases from the manufacturer . . . &dissade discounts, erpt discounts for cash, to
which shall be added the full face value of atgmps which may be required by law.” Id. 8
483(a)(1). The CMSA further provides that advénts offering to sell, or selling cigarettes at
less than cost “shall be prima facie evidenceof intent to avoid theollection or paying over
of such taxes as may be remuai by law.” 1d. § 484(a)(6).

This Court has already held that the defenslaete qualify as “rethdlealers” subject to

the CMSA. _Golden Feather I, 2009 WL 705846*13-14. Additionally, as discussed

previously, the Court has held that the formenrsion of N.Y. Tax La § 471 required that tax



stamps be affixed to cigarettes sold by reservation retaileataribe members of the public.
Thus, the “basic costs of cigarettes” and thest@d such agent,” for the purposes of § 483,

includes the costs of the tax stamps regpiby 8 471. See Golden Feather I, 2009 WL

2612345, at *35-37; Milhelm Attea & Bros., Inc., 560Supp. 2d at 349. Finally, the Court has

held that the City has standing to bring a CM3#&m against these defendants. Golden Feather

1, 2009 WL 2612345, at *36-37.

The complaint alleges that in the couafenaking bulk, off-reservation sales of
unstamped cigarettes, Phillips “has repeatedly rtided, offered to sell and/or sold cigarettes
for less that the ‘basic cost cigarettes’ within the mearg of § 483 of the CMSA by not
including, as part of the priad the cigarettes, the full facelua of the cigarette tax stamps
required by New York law.” (Compl.  61.) Thalegation was substaated by the evidence
presented at the injunction hearing, whitye Court found that Smoking Arrow “sold and
continues to sell Newports ptices substantially below the CMSA minimums.” See Golden
Feather Il, 2009 WL 2612345, at *19, 37. Untlexr CMSA, the Court may consider these
actions as “prima facie evidence . . . of intendvoid the collection gpaying over of such taxes
as may be required by law.” N.Y. Tax L. § 484(a)(6).

Accordingly, the Court finds #t the City’s allegations edtlish Phillips’ liability under

the CMSA.
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V. CONCLUSION

For the reasons stated above, @ourt grants th€ity’s motion for a default judgment as
to Tony Phillips’ direct liability under the CG¥and the CMSA. The Court denies the motion
as to the claim of aiding and abetting under@CTA. The City should submit its damages

briefing together with its motion for summary judgnt against the remaining defendants in this

case.

SO ORDERED.

Dated: Brooklyn, New York
DecembeB0,2011
/sl
CGxrol Bagley Amon
ChiefUnited State<District Judge
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