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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________ X
AVROHOM MARMULSZTEYN,
Plaintiff, : MEMORANDUM & ORDER
: 08€V-4094 QOLI) (LB)
-against ;
JANET NAPOLITANO, :
Secretary of Homeland Security, :
Defendant
_____________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Avrohom Marmulszteyn(“Plaintiff’) commenced this action against Janet Napolitano
(“Defendant”), Secretary of the United States Department of Homelandit@e¢DHS”),
alleging employment discrimination on the basis of religion in violation of Title VIl ®fGlvil
Rights Act of 1964, 42 U.S.C. § 200@¢ seq (“Title VII"). Plaintiff principally claims that his
employer, U.S. Customs and Border Protection (“CBP”), an agency within Ddi&d fto
provide him with a reasonable religious accommodatibite serving as a Custtss and Border
Protection Office (“CBPQO”). Additionally, the Court construes the Verified Amended
Complaint (“Complaint”) as asserting a claim of disparate treatment on the basisgian.
(See generallfComplaint (“Compl.”), Doc. Entry No. 31.) Defendant moved to dismiss the
Complaint for failure to state a claim, pursuant to Rule 12(b)(6) of the Federal ¢ ubzgil
Procedure (“Rule 12(b)(6)"), or, in the alternative, for summary judgment pursuBRote 56 of
the Federal Rules of Civil Procedu(®Rule 56”). (Defendant’s Motion to Dismiss or for

Summary Judgment (“Def. Mot.”), Doc. Entry No. 47.) For the reasons set forth,below
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Defendant’'s motion to dismiss is denied dndfendant’'s motion for summary judgment is
granted.
BACKGROUND

Overview of CBP Employment Practices

CBP, an agency within DHS, is tasked with protecting tinédd Satesat its various
ports of entry. (Defendant’s 56.1 Statement (“Def. 56.1”), Doc. Entry No. 49, at-1%;11
Plaintiff's 56.1 Statement (“Pl. 56.1"Qoc. Entry No. 54, at § 112.) CBP detects and prevents
terrorists and instruments of terror, as well as harmful pests, illegal dnadydlegal aliens, from
entering the country, while also facilitating the safe and orderly flowegitimate trade rad
lawful travelers. (Def. 56.1 at {1 12-13; PI. 56.1 at {1 12-13.)

CBP operates a duty station at the port of entry located at John F. Kennedy briainati
Airport in Jamaica, New York (“Port of JFK”). (Def. 56.1 at § 15; PI. 56.1 at 1 15.)lyNenwed
CBPOs at the Port of JFK are customarily assigned to the Passengssidgpthit. (Def. 56.1
at 1 27; Pl. 56.1 at § 27; Plaintiff's Affidavit in Opposition to Defendant’s Motion. (AFlL”"),
Doc. Entry No. 55, at  6.) CBPOs are required to work a schedule consisting of Bvenday
followed by two consecutive days off, called “rotating days off,” becthese rotate each week
according to a fixed schedule(Def. 56.1 at 1 14, 289; PI. 56.1 Y 14, 289; Transcript of
Plaintiff’'s Deposition dted Oct. 26, 2010 (“PIl. Dep. Tr.”), Doc. Entry No. 50, Ex. S, at 76:10
21.) As aresult of this scheduleCBPOs must ordinarily work five out of every seven
Saturdays. (Def. 56.1 at § 30; PI. 56.1 at 1 30.)

Certain CBPOs of the Islamic and Orthodox Jewish faiths have permanembtiexes

for religious reasons from working on a particular day of the week, suchdasy B Saturday.

! Plaintiff claims that the rotating days off are fixed and do not cha(i®e 56.1 at 1 28), but does not
dispute a schedule that characterizes these days as changing each week in a standegdlsexak cycle. I¢. at
129)



(Def. 56.1 at 1 559; PI. 56.1 at 1 5%9.) CBP honors such exemptions for these particular
employees because they haviously worked for one of CBP’s predecessor agencies, which
had granted the exemptions. (Def. 56.1 at Y 5/60%A70; Pl. 56.1 at |1 57, 59.) These
employees are known as Legacy Employees, and are the only employedsave such
exemptiong. (Pl. 56.1 at 11 56-57, 59, 61; Def. 56.1 at ] 56-57, 59.)
. Plaintiff's Religious Discrimination Claim

Plaintiff is an Orthodox Jew. (Def. 56.1 at § 2; Pl. 56.1 at { 2.) His religion reguies
to abstain from work on the Sabbath, which is a twéimghour period running from sunset on
Friday until one hour after sunset on Saturday. (Def. 56.1 at § 3; Pl. 56.1 at { 3.) After this
period has elapsed, Plaintiff's religion permits him to work for the remaindeéatirday
evening. (Def.56.1 at 1 4; Pl. 56.1 at 7 4.)

In June 2006, Plaintiff was hired by CBP as a CBPO at the Port of JFK. (Def. 56.1 at | 1,
Pl. 56.1 at § 1.) Following a trainimgeriod Plaintiff was assigned to the Passenger Processing
Unit, in accordance with CBP’s customary employment assignment practlidet.56.1 at 1
27, 107; PI. 56.1 at 1 27, 107.) There, Plaintiff was subject to the general requirement that
CBPOs work the standard rotational schedule, which entailed that Plaimtiffrmost Saturdays.
(Def. 56.1 afff 2930, 107; PI. 56.1 at 11 29-30, 107.)

Given the conflict between this work schedule and Plaintiff's religious adugbstain
from work on the Sabbath, Plaintiff fled a Religious Accommodation Request withBRe C
Equal Employment Opportunity (“EEOQffice, seeking a religious accommodation exempting
him from work during the Sabbath. (Def. 56.1 at f-118; Pl. 56.1 at Y 1iB15.)

Specifically at issue was Plaintiff's shift from 6:00 a.m. to 2:00 p.m. on madsirdags

2 Plaintiff disputes tht the Legacy Employees are the only employees that have a permagentsrel

exemption from work,I¢. at § 170), but in support of this allegation offers only a vague assdréibhe “believes
that there may be others.1d()



(“Saturday Morning Shift”). (Def. 56.1 at § 117; PI. 56.1 at  117.) On August 10, 2006, CBP
denied Plaintiff's request for an exemption, citing to CBP’s unique operationds reeel
Plaintiff's agreement, as a condition of employment, to be available for work ord&at (Def.
56.1 at 1 12@1; PI. 56.1 at 1 12P1.) However, CBP informed Plaintiff that he would be
permitted to swap any assigned Saturday Morning Shift with an equally qu&BEO, subject
to a supervisor’s approval thabuld “not be unreasonably withheld.” (Def. 56.1 at § 122; PI.
56.1 at 1 122.)

On November 28, 2006, Plaintiff filed an administrative complaint (“EEO Complaint”)
with the CBP EEO office, alleging that CBP had engaged in religious discrimifmsticefusing
to grant his request for a permanent exemption from work on the Sabbath. (Def.{Pp1Bat
84; Pl. 56.1 at 11 1824.) Following the filing of the EEO Complaint, on June 27, 2007, CBP
offered Plaintiff another accommodation: a schedule (“Accommodation Tout a#segned
Plaintiff to the morning shift on Fridays, while also moving any of Plaintiff's assigneddagy
Morning Shifts to 10 p.m. on Saturday night until 6:00 a.m. Sunday morning (“Weekend
Overnight Shift”). (Def. 56.1 at 11 12D; Pl. 56.1 at 11 1280.) This schedel would ensure
that Plaintiff was not scheduled to work at any point during the Sabbath, and had agldast e
hours off between shifts. (Def. 56.1 at 11 76, 131; PIl. 56.1 at § 76, 131.) Plaintiff nessrthel
rejected the proposed Accommodation Tour. (Def. 56.1 at  132; PIl. 56.1 at 1 132.)

In a decision dated August 11, 2008, an administrative law judge reviewing Plaintiff's
EEO Complaint found in favor of CBP, concluding that CBP had not subjected Plaintiff to
religious discrimination because it dhaoffered him at least one reasonable religious
accommodation. (Def. 56.1 at § 200; PI. 56.1 at  200.) On September 19, 2008, DHS, as CBP’s

parent agency, issued a Final Agency Decision adopting this decision. (Compl. at T 8.)



Thereafter, on Decemb@8, 2008, Plaintiff commenced the instant action against Defendant for
religious discrimination under Title VII, based on CBP’s failure to provide oredse
accommodation for his religious duty to observe the Sabbath. (Compl. at 1 23, 28). The
Complairt, as amended, also asserts that other CBPOs were afforded such reasogatle reli
accommodations, an allegation this Court construessasrtinga claim that Plaintiff was
subjected to disparate treatment on the basis of his religion. (Compl. at  2yddefaoved
to dismiss the Complaint for failure to state a claim or, in the alternative, for sumrmignygat.
(Defendant’'s Memorandum of Law in Support of its Motion (“Def. Mem.”), Doc. Entry No. 48,
atl.)
DISCUSSION

Exhaustion

A. Legal Standard

Exhaustion is an “an essential element” of a Title VII claMdilliams v. N.Y. City Hous.
Auth, 458 F. 3d 67, 70 (& Cir. 2006) (quotind-egnani v. Alitalia Linee Aeree Italiane S.P.A.
274 F. 3d 683, 686 (2d Cir. 2001)). Tefre, before bringing a Title VII action in federal court,
an individual must present the claims forming the basis of such an action in a ocbrigpthe
EEOC or the equivalent state agency. 42 U.S.C. § 26(qQ806);Williams 458 F. 3d at 69.
Neverheless, claims not raised in an EEOC complaint may be brought in federtlifcthey
are “reasonably related” to the claim filed with the agengyilliams 458 F. 3d at 70 (citing
Butts v. City of N.Y. Dep’t of Hous. Pré&Dev., 990 F. 2d 1397, 1401 (2d Cir. 1993)). A claim
is considered reasonably related if the “conduct complained of would falhwiithiscope of the
EEOC investigation which can reasonably be expected to grow out of the chargasinaaae.”

Id. (quotingFitzgerald v. Hendersqr251 F. 3d 345, 359-60 (2d Cir. 2001)).



B. Application

Here, it is undisputed that Plaintiff has properly exhausted his claim thae@dg®ged in
discrimination by refusing to provide him with a reasonable religious accomiorod#beeDef.
Mem. at 5.) Plaintiff's disparate treatment claim, although unexhausted, isspdeon the
allegation that CBP offered such religious accommodations to other CBPOs. (@bf@3.)
Such conduct almost certainiyould fall within an EEOC investigatiomto Plaintiff's failure to
accommodate claimSee, e.g.Brown v. Coach Stores, Ind63 F. 3d 706, 712 (2d Cir. 1998)
(explaining that Title VII disparate impact claim was reasonably relatadaiture to promote
claim because investigation of tregter would involve assessmenttbé employer’'s promotion
policies and their effect on minorities). Accordingly, Plaintiff's disparieatment claim is
reasonably related to his failure to accommodate claim and therefore properky thes Court.

See Williams 458 F. 3d at 70. Thus, these two claims are deemed exhausted.

3 The Court does not ogtrue the Complaint as raising a claim of hostile work

environment. Neither the Complaint nor the EEOC Complaint alleges that Plaintiff was
subjected to a hostile work environment as a CBPO, nor does Plaintiff cefeaey such claim

in opposing the instant motionSée gnerally Plaintiffs Memorandum in Opposition (“Pl.
Opp.”), Doc. Entry No. 53.) Even if the Court were to construe such a claim from sitgeme
made by Plaintiff in an October 26, 2010 deposition, detailing adeakn “unfriendly” emis

he had received from emorkers and some abrasive verbal comments made by a single other
CBPO, (Def. 56.1 at | 1724b; PIl. 56.1 at 11 1745), such a claim would be unexhausted.
Furthermore, the claim would fall well short of demonstrating the ‘feewmd pervasive”
discriminatory intimidation necessary to prevail on a hostile work environment cl&ae
Schwapp v. Town of Avphl8 F. 3d 106, 110 (2d Cir. 1998ge alsdMiller v. McHugh 814 F.

Supp. 2d 299, 3222 (S.D.N.Y. 2011) (quotingetrosho v. Bell. Atl, 385 F. 3d 210, 223 (2d

Cir. 2004)) (“Simple teasing, offhand comments, or isolated incidents of offensive conduct
(unless extremely serious) will not support a claim of discriminatory sharant.”).
Accordingly, to the extent the compidialleges a hostile work environment claim, it is
dismissed.



Il. Motion to Dismiss

A. Legal Standard

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and plai
statement of the claim showing that theauler is entitled to relief.” The pleading standard
under Rule 8 does not require “detailed factual allegatid@ed]"Atl. Corp. v. Twomb|y550 U.S.

544, 555 (2007), “but it demands more than an unadornedgefeadantunlawfully-harmedme
accusatiori Ashcroft v. Igbal 556 U.S. 662, 678 (2009). A complaint does not “suffice if it
tenders ‘naked assertion[s] devoid of ‘further factual enhancemeid. (quoting Twombly

550 U.S. at 557). A plaintiff's obligation to provide the grounds of higlement to relief
“requires more than labels and conclusions, and a formulaic recitation of the elefmetse

of action will not do.” Twombly 550 U.S. at 555. Nevertheless, on a Rule 12(b)(6) motion, the
court must accept as true all factual statements alleged in the complaint and deasoalable
inferences in favor of the nonmoving parflaylor v.Vt. Dep't of Educ,. 313 F. 3d 768, 77@d

Cir. 2002).

In the context of an employment discrimination claim, a complaint “need not contain
specific facts establishing@ima faciecase of discrimination” to survive a motion to dismiss.
Gillman v. Inner City Broad. Corp2009 WL 3003244, at3 (S.D.N.Y. Sept. 18, 2009), but
must only include “a plain statement of the claim . . . [that] give[s] the defendanbfee of
what the plaintiff's claim is and the grounds upon which it restd.”(quoting Swierkiewicz v.
Sorema N.A.534 U.S. 506, 514 (2002)). This remains the proper pleading standard in the
Second Circuit, operating in conjunction with the rule articulate@iwomblyandIgbal that a
complaint must contain sufficient factual matter to “state a claim to relief that is plamsitike

face.” Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 570).



B. Application

Here, Plaintiff alleges employment discrimination under Title VII on the g®uhat
(1) CBP refused his request for a reasonable religious accommaqdatid(2) CBP subjected
him to disparate treatment on the basis of his religion by offering such accotitmsda other
CBPOs. (Compl. at 11 23, 28.) The Complaint gives CBP fair notice of the basiese
claims, and contains sufficient factual matterstate a plausible clairfor relief, while also
implicating factual issues the Court is not entitled to resolve on a motion to disdeisBoykin
v. KeyCorp 521 F. 3d 202, 2146 (2d Cir. 2008) (explaining the legal standard for a motion to
dismiss with respect to a complaint alleging discriminati@dNleal v. State Univ. of N.Y.,
Health Sci. Ctr. Brooklyn2003 WL 1524664, at *10 (E.D.N.Y. Mar. 24, 2003) (denying motion
to dismiss when complaint gave defendant fair notice of plaintiff's Title VII claioh raised
factual questions better suited for review on a motion for summary judgmeraprdiagly, the
Complaint is sufficient to withstand a motion to dismiss and the Court will considetifP&ain
remaining Title VII claims omefendant’smotion for summary judgment.
[I. Motion for Summary Judgment

A. Legal Standard

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfdaw.
R.Civ. P.56(a). The court must view all facts in the light most favorable to the nonmoving
party, but “only if there is a ‘genuine’ dispute as to thos¢sfa Scott v. Harris 550 U.S. 372,
380 (2007). “When opposing parties tell two different stories, one of which is blatantly
contradicted by the record, so that no reasonable jury could believe it, a coudt rsbioatiopt

that version of the facts for purposes of ruling on a motion for summary judgmieht.’A



genuine issue of material facts exists if “the evidence is such that a reasonatbelidmeturn a
verdict for the nonmoving party.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)
The nonmoving party, however, may not rely on “[c]lonclusory allegations, conjecture, and
speculation.” Kerzer v. Kingly Mfg.156 F. 3d 396, 400 (2d Cir. 1998). “When no rational jury
could find in favor of the nonmoving party because the evidensagport its case is so slight,
there is no genuine issue of material fact and a grant of summary judgmeoypaspGallo v.
Prudential Residential Seryd.td. P’ship, 22F. 3d 1219, 1224 (& Cir. 1994) (citingDister v.
Cont’l Grp,, Inc., 859 F. 2d 1108, 1114 (2d Cir. 1988)).

In the context of an employment discrimination case, to prevail against a nhation
summary judgment, the claimant must satisfy the theee burdershifting test laid out by the
Supreme Court iMcDonnell DouglagCorp. v. Green411 U.S. 792 (1973):[A] plaintiff first
bears the minimal burden of setting ouprama faciediscrimination casé,McPherson v. N.Y.
City Dep’t of Educ.457 F. 3d 211, 215 (2d Cir. 200@)tations and iternal quotation marks
omitted, by showing that{1) he was a member of a protected class; (2) he was qualified for his
job; (3) he suffered an adverse employment action; and (4) the adverse actioedcnder
circumstances giving rise &n inference of discriminationCollins v. N.Y. CityTrans. Auth.

305 F. 3d 113, 118 (2d Cir. 2002f.the plaintiff successfully establishegpama faciecase, the
plaintiff “is then aided by a presumption of discrimination unless the defendanergraif
legitimate, nondiscriminatory reasdar the adverse employment action, in which event, the
presumption evaporates and the plaintiff must prove that the empglgyeffered reason was
pretext for discrimination."McPherson457 F. 3d at 215 (citations and internal quotation marks
omitted) Although “[tlhe Second Circuit has stated that district courts should be particularl

cautious about granting summary judgment to an employer in andisation case when the



employers intent is in question,” summary judgment in such a case malestidarranted if the
plaintiff relies “on conclusory allegations of discrimination and the eyl provides a
legitimate rationale for its conductFigueroa v. N.Y. Health and Hosps. Corp00 F. Supp. 2d
224, 227-28 (S.D.N.Y. 2007nternal citatims and quotation marks omitted).

B. Application

1. Failure to Accommodate

Title VIl prohibits an employer from “discriminat[ing] against any indival . . . because
of such individual’s . . . religion,” 42 U.S.C. § 2002@@)(L), with “religion” including “all
aspects of religious observance and practice, as well as batie§’2000e(j). Thus, “when an
employee has a genuine religious practice that conflicts with a requirememptdyment, his
or her employer, once naefl, must offer the aggrieved employee a reasonable accommodation,
unless doing so would cause the employer to suffer an undue hard€lprhe v. Henderspn
287 F. 3d 152, 158 (@l Cir. 2002). In accordance with the burenfting McDonnell Douglas
framework, plaintiffs alleging a failure to accommodate must first establisima faciecase of
discrimination by showing that: “(1) they held a bona fide religious belief canfliavith an
employment requirement; (2) they informed their employers af liief, and (3) they were
disciplined for failure to comply with the conflicting employment requiremelnight v. Conn.
Dep't of Pub. Health275 F. 3d 156, 167 (2d Cir. 2001) (citation omitted). Within the context of
this religious discrimination &, discipline may include any “adverse employment action,” such
as “a termination of employment, a demotion evidenced by a decrease in watgr\ygrasless
distinguished title, a material loss of benefits, significantly diminished materminsiilities,

or other indices . . . unique to a particular situatio8&labya v. N.Y. City Baf Educ, 22 F.

10



3d 636, 640 (2d Cir. 2000g¢otingCrady v. Liberty Nat'l| Bank &rust Co, 993 F. 2d 132, 136
(7th Cir. 1993)).

Plaintiff claims that CBP engaged in discrimination by refusing to provide him with a
reasonable accommodation exempting him from work on the Sabbath. (Compl. at 1 23, 28.)
However Plaintiff's claim fails because he cannot establish the third elerhént prima facie
case—an adverse employment actieias he has never been terminated, demoted, relieved of
material responsibilities, or in any other way disciplined by CBP for failing napbowith an
assigned Saturday Morning Shift. (Def. 56.1 at  F8956.1 at § 139; Pl. Dep. Tr. at 104:5
105:18);see also Thompson v. Kaufman’s Bakery, @05 WL 643433, at *8 (W.D.N.Y. Mar.

16, 2005) (holding that there was poma faciecase of discrimination when plaintiff was not
disciplined for failing to wrk on Sabbath)Reyes v. N.Y. State Office of Children & Family
Servs, 2003 WL 21709407, at *7 (S.D.N.Y. July 22, 2008japting summary judgment for
employer as the employer’'s requirement that the plaintiff provide medicaingmtation when
taking sik leave was not an adverse employment agtioim fact, Plaintiff was never in a
position to be disciplined for failing to work on Saturday, as the undisputed facts show that he
never hadad to work that shift when assigned, in large part because CBP allows him to swap
shifts with other CBPOs. (Def. 56.1 at 1 133, 135, 138; PI. 56.1 at 1 133, 135, 138.) Far from
facing severe discipline, Plaintiff by his own admission, has “progressed thiwiginks” as a
CBPO and has “received positive evaluatiomsd awards and commendations for his
performance.” (Compl. { 14.)

Furthermore, the Court cannot infer the adverse employment action elemeptioga
faciediscrimination case from the mere possibility that CBP would discipline Plaintiffufdre

to outright neglect an assigned Saturday Morning Stiee Siddigi v. N.Y. City Health and

11



Hosps. Corp.572 F. Supp. 2d 353, 370 (S.D.N.Y. 2008) (declining to infer discipline element of
a prima facie discrimination case). Similarly unavailing is Plaintiff's argument that the
uncertainty he faces regarding the availability of time off for Sabba#nedsce is sufficient to
show an adverse employment actiorSedPl. Opp. at 46.) Although such uncertainty may
frustrate Plaintiff's Sabbath observance, Title VIl only protects an itdali from “adverse
employmentonsequences as a result of [his] religious beliefhdmpson2005WL 643433, at

*8 (emphasis in original). Here, Plaintiff's failure to demonstratesargh consequences is fatal

to his dscrimination claim. See Siddiqi572 F. Supp. 2d at 37AL; Thompson 2005 WL
643433, at *8Reyes2003 WL 21709407, at *7.

Even assuming Plaintiff could establibls prima faciecase of discrimination, his Title
VII claim still would fail because CBP offered Plaintiff precisely whathiagl sought in his
Religious Accommodation Request:schedule allowing for permanent exemption from work
on the Sabbath. (Def. 56.1 at [ 75, 129; PI. 56.1 at 1 75, 129.) This Accommodation Tour was
a reasonable religious accommodation because, by iflaimwn admission, it completely
eliminated the conflict between Plaintiff's Sakibabservance and work schedu(@l. 56.1 at
131; Def.56.1 atf 131); see alsaCosme 287F. 3d at 160dxplaining that an accommodation is
reasonable when it eliminates the conflict between an employment requirement and an
employee’s religious practice).

FurthermorePlaintiff's assertion thahe Accommodation Tour was unreasonab&rely
because it wouldequire a Weekend Overnight Shift in place of Plaintiff's customary Saturday
Morning Shift is meritlesgyiven that the Tour still provided for at least eight hours off between
shiftsin accordance with CBP’s operational policsseéDef. 56.1 at 1 49, 76; PI. 56.1 at 1 49,

76); see also Baker v. The Hodepot 445 F. 3d 541, 548 (2d Cir. 2006) (citiAgsonia Bd. of

12



Educ. v. Philbrook479 U.S. 60, 69 (1986)) (explaining that an employer need only offer an
employee a reasonable accommodation, not the “most beneficial” Bim¢nayerv. ABF
Freight Sys.2001 WL 1152815, at *6 (E.D.N.Y. Sept. 20, 2001) (concluding that a proposed
religious accommodation was not unreasonable merely because it would require theeertploy
work evenings or nights).

Finally, although an accommodation could be unreasonable if it would cause an
“inexplicable diminution” in an employéestatus or benefit€;osme 287 F. 3d at 16 laintiff
cannot demonstrate such a diminution through his conclusory assertions that agstgnime
Accommodation Tour would affect “how he is perceived by [CBP],” and would diminish his
ability to earn overtime. (Pb6.1 aty 71 Pl. Dep. Tr. 173:149, 265:1266:16) (basing his
claims, in part, on mere assumptions that he would not be able to perform histgoiheigame
standards if assigned to the Accommodation Tour, and would be too tired to volunteer for
overtime shifts later in the week3pe also Ansonjad79 U.S. at 701 (noting that even an
accommodation that caused a loss of income by requiring employees tontekd leave for
religious observance could be reasongiblié had no direct effect on employmentpaptunities
or job status)Cosme 287 F. 3d at 160 (holding that an accommodation was reasonable because
it caused no direct reduction of pay rate or loss of seniority). The statutory irtengfore is
at an end, because CBP offered Plaintiff astleae reasonable religious accommodati&ee
Ansonia 479 U.S. at 68. Accordingly, summary judgment is granted for the Defendant on this
claim.

2. Disparate Treatment
In accordance with the burdshifting McDonnell Douglasframework, a plaintiff

seeking to prevail on a Title VIl disparate treatment claim bears the initial burdstablishing

13



aprima faciecase of discrimination. To meet this burden, a plaintiff must show“{datshe is

a member of a protected clag®) she is competent to perform her job or is performing her duties
satisfactorily; (3) she suffered an adverse employment decision or aoinbi4) the decision or
action occurred under circumstances giving rise to an inference of distion.” Jackson v.

N.Y. State Dep’t of LabpP012 WL 843631, at *4 (S.D.N.Y. Mar. 12, 2012) (citingg Grande

v. DeCrescente870 Fed App’x 206, 211 (2d Cir. 2010)).

Here, Plaintiff premises his disparate impact claim on the fact that the religious
accommodatiorhe was offered, the Accommodation Tour, exempted him from work on the
Sabbath but required him to work a Weekend Overnight Shkiftle other CBPOs received
permanenteligious exemptions that required no such shift. (Compl. I R&intiff's disparate
treatment claim failshowever,as he cannot establishet third or fourth elements of hsima
faciecase

As discussed above, Plaintiff has failed to establish that CBP subjected hiny to a
adverse employment actiorSee supraPart 111.B1. This faiure alsoapplies with regard to
Plaintiff's disparate impact claim because he cannot show that he suffaretaxially adverse
change in the terms and conditions of employme3eeGalabyg 202 F. 3d at 640 (citations and
internal quotations marks ortetl). In fact, CBP offered Plaintiff the very accommodation he
had requested in his initial Religious Accommodation Request: a schedule allfmwiag
permanent exemption from work on the Sabbafibef. 56.1 at {1 75, 129; P56.1 at 1Y 75,
129.) The mere fact that this Accommodation Tour required Plaintiff to work a reptatem
Weekend Overnight Shift, while certain other CBPOs received religious exa&sfitom work
that required no such shift, is insufficient to demonstrate that Plaintifersdffan adverse

employment actionSee Feingold v. New Yor866 F. 3d 138, 152 (2d Cir. 2004) (citations and

14



internal quotation marks omitted) (stating that an adverse employment action muselibanor
a “mere inconvenience” or “alteration of job respibilities”); Brandon v. O’'Mara 2011 WL
4478492, at *4 (S.D.N.Y. Sept. 28, 2011) (explaining that shift or job responsibility
reassignments generally are not sufficient to show an adverse empl@gatiemn.

Furthermore, Plaintiff's alleged disparareatmentby CBP does not give rise to an
inference of religious discrimination. Such an inferemay be drawn, for example, whan
employer treated the plaintiff less favorably than emplsyméside the plaintiff's protected
group, who are similarlgituated to the plaintiff in all material respecGraham v. Long Island
R.R, 230 F. 3d 34, 390 (2d Cir. 2000). However, Plaintiff admits that recipients of the
allegedly preferential religious exemption included other Orthodox Jewiplogees, memdrs
of Plaintiff's own protected religious group. (Def. 56.1 at 1697168; PIl. 56. 1 at {1 R,
168.) Moreover, Plaintiff is not similarly situated to the employees he ideragiegaving this
exemption, each of whom previousipadworked for o of CBP’s predecessor agencies, then
transferred into CBP when it was formed by the merger of those agencies in 366BI. Dep.

Tr. at 188:8194:8.) CBP, in granting permanent religious exemptions for these employees, was
merely honoring the exemptions these employees had already negotiatedewittedecessor
agencies. (Def. 56.1 at { 60.) On the other hand, Plaintiff joined CBP in 2006, yeagsal

after its formation, when CBP consistently denied employee requests forngatnmaligious
exenptions from work. (Def. 56. 1 at | 1, 61,-68 PIl. 56.1 at | 1, 61, €3}.) Thus,
Plaintiff fails to show that any similarly situated employee was treated morealdydry CBP.
SeeMustafa v. Syracuse City Sch. Dig010 WL 4447774, at *212 (N.D.N.Y. Nov. 1, 2010)
(finding no inference of discrimination because employees were noadinsituated when their

employment situations differed due to seniority and tenure). Plaintiff Saedigliscrimination

15



claim for disparate treatment under Title MHerefore mustfail. SeePatane v. Clark508 F. 3d
106, 112 (2d Cir. 2007) (affirming dismissal of discrimination claim for failurdlége factual
circumstances from which a discriminatory motivation might be inferred). Acuayly,
summaryudgment is granted for the Defendant on this clasmvell
CONCLUSION
For the foregoing reasons, Defendant’s motion to dismiss is deniedefeddant’s
motion for summary judgment is granted in its entiredgcordingly,the complaint iglismissed

in its entirety

SO ORDERED.

Dated: Brooklyn, New York
August 22, 2012

Is/
DORA L. IRIZARRY
United States District Judge
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