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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________ X
VORNADO REALTY TRUST, et al. :
Plaintiffs, :

X MEMORANDUM & ORDER
-against :

: 08-CVv-4823 (DLI)(JO)

MARUBENI SUSTAINABLE ENERGY, :
INC. a/k/a DG ENERGY SOLUTIONS :
LLC, et al, :
Defendants. :
_____________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pursuant to 28 U.S.C. 88 157 and 1404(a), defendant Caditwmironmental
Contractors, LLC (“CEC”) moves to transfer the claims asserted againsthi¢ imstant action
from this court to theUnited States District Court for the Southern District of New York
(“S.D.N.Y.”), with a recommendation that the matterrbterred to the S.D.N.Y. Bankruptcy
Court. Plaintiffs oppose the motion on the grounds that such a transfer would besfiatient,
and contrary tdheir strong interest in litigating this mattertims district For the reasons set
forth below, defendant’s motion is denied.

l. Background

In September of 2000, Castlton Environmental Contractors, Inc. (the “Origimay,”
not to be confused with defendant QESsisted in the design and installation of a system of oil
storage tanks on property owned Ygrnado Realty Trust, Alexander’'s Inc., Alexander’s of
Brooklyn, Inc., Alexander’'s Kings Plaza Center, Inc., and Alexander's KirgsaPLLC
(collectively, the “plaintiffs”) at the Kings Plaza Shopping Center in BragklMew York

(Amend. Compl. at 2,.5 On September 30, 2003, the Original Entity filed for Chapter 11
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bankruptcy protection in the S.D.N.Y. (PIs.” Declr. in Opp. Mot. to Trans. Ven. (“Doc. 53"), Ex.
E at 1.) During the bankruptcy proceedings, on March 26, 2004, CEC b&ueongorated
uncer the laws of the state of Delaware. (Mot. to Trans. Ven. (“Dod”"Bat 3.) CEC then
purchaseccertain liquidated assets of the Original Entity, in accordance with the bankruptcy
court’s April 16, 2004 sale ordér.

On July 6, 2006, plaintiffs discowet a petroleum leak at the Kings Plaza site, allegedly
from the storage tanks installed part by the Original Entity. (Amend. Compl. at 6.) Plaintiffs
then commenced the instant action against CEC and other named and uciefenednts,
pursuant to tb federal Resourc€onservation and Recovery Act asdveral state causes of
action (Amend. Compl. at-43.) On January 29, 2009, CEC filed the instant motion, requesting
that the claims against it be transferred to the S.D.N.Y. with a recommenfiatieferral to the
bankruptcy court.

The first issue before this court is whether the Order precludes it from adjuglitize
instant matter. If the Order does not, this court meserthelessletermine whether to transfer
venue pursuant tis discretion undef8 U.S.C. § 1404. For the reasons set forth below, the
court finds it is not precluded from adjudicating this matter and the motion toetraresfue is
denied.

Il. Discussion

A. Bankruptcy Court’s Power to Preclude District Court Proceedings

' 1d.; seeOrder Authorizing Debtors to Sell Substantially Business Assets, No. #8649
(Bankr. S.D.N.Y., Apr. 16, 2004) (hereinafter the “Order”). The Order is included as Bx. A t
the Declaration of Greg Trif (“Doc 32") in support of the instant motion, and as Ex. B to the
Declaration oDaniel R. Lavoig“Doc. 53”) in oppogion.

2 Doc. 32-1 at 2. No other defendants have joined CEC in this motion.



Defendant CEContends that the followingnguagecontainedn the Order deprives this
court of jurisdiction over this matteetaining for the bankruptcy court:

sole and exclusive jurisdiction with respect to (a) any matter arising from or

related to [te Order]; (b) the enforcement and implementation of [the Order]; (c)

the resolution of any and all disputes under or related to [the Order]; and (d) the

interpretation of [the] Order.

(Order 1 18.) CECfurther contends that only the S.D.N.Y. Bankruptcy Court may interpret and
enforce its Order. IRintiffs oppose defendant’'s motioarguingthat this court may in fact
adjudicatetheir claims andCEC’s defensé With respecto thecourt's exercise ofliscretionto
transfer this matteplaintiffs opposdransferon the grounds that would be inefficientcreating
duplicate litigationfrom the same nexus of facis two different venue$ Furthermore,
plaintiffs argue that their choice of the Eastern District as the forum to litigate theirsc
weighs heavily against transfer.

In the Second Circuit, “[a] bankruptcy court retains gmmstfirmation jurisdiction in a
Chapter 11 proceeding only to the extent provided in the plan of reorganizétiorn."Johns
Manville Corp, 7 F.3d 32, 34 (2d Cir. 1993) (citations omitted). For this reason, jurisdictional
retention language similar to thabntainedin the Order is commorSee, e.g.Savoy Senior

Housing Corp. v. TRBC Ministries, LL.@01 B.R. 589, 59®7 (S.D.N.Y. 2009)Carcasole-

Lacal v. America Airlines, Inc, No. 02CV-4359,2003 WL 21525484, at *4 n.12 (E.D.N.Y.

% This defense is based on a theory thate is no successor liability between the Original Entity
and CEC. Although both parties have partially briefedttiesry in their respective memoranda,
it need not be addressed in the instant opinion.

* Plaintiffs also oppose venue transfer on res judicata grounds. In May 2008, the S.D.N.Y
Bankruptcy Court briefly reopened thankruptcycase to hear CEC’s motion for an injunction
preventing an unrelated plaintiff from asserting claims against it in the Su@enot of New
Jersey. (Doc. 53, Ex. E.) The Bankruptcy Court denied this motion with prejudice i2QQBe

and subsequently 1/osed the case. (Doc. 58x. D.) The court need not reach the merits of
this res judicata argument in orderresolve the instant motion.



July 8, 2003). Such language ensures that bankruptcy courts retain jurisdiction to ftiatedpre
enforce [their] own orders, particularly when disputes arise over a . . . plasrgdmezation.”In
re Petrie Retail, InG.304 F.3d 223, 230 (2d Cir. 2002).

Although a bankruptcy court magtain jurisdiction via its own order, it canndivesta
district courtof jurisdiction especially after the underlying bankruptcy proceeding been
closed SeeSavoy Senior Housing Corp. v. TRBC Ministries, | 4@l B.R. 589, 596 (S.D.N.Y.
2009). In SavoySenior Housing Corpthe courtrejected an argument similar @EC's, noting
that “regardless of how a confirmation order may readoes not ‘confer’ jurisdiction.ld. at
597. TheS.D.N.Y.further noted that tte Bankruptcy Court is an arm of this Court; if this Court
lacks subject matter jurisdiction, then so does the Bankruptcy Court.”

CEC cites two cases in support of its novel position, neither of vidiiprsuasivé. In
17660 Union Turnpike, Inc. v. Howard Beach Fitness Cer@9 B.R. 307, 31412 (S.D.N.Y.
1997), the defendant successfully moved to transfer a breach of contract action from the
S.D.N.Y. to the bankrupyccourtin this district However, unlike the instant case, that defendant
wasa party ina pendingbankruptcywith which the breach of contract action was consolidated.
Id. at 310. The instant case is distinguishable becausebémkruptcyherewas resolvedand
closed several years before the instant action was (Be#@Doc. 53, Ex. E at 2—4.)

The secondaserelied on by CEGtands for the propositidhat a bankuptcy court can,

pursuant to its owrorder, enjoin a contradictorystate court poceeding Seeln re Birting

> |d. at 596. Thepostconfirmation power at issue here should not be confused avith
bankruptcy courts’ welestablished power to stay civil proceedings involving parties to an
ongoingbankruptcySeell U.S.C.A. § 362(a)(1) (2004).

® CEC also movesto transfer pursuant to 28 U.S.C. § 157. This is the general bankruptcy
procedure statute, and rsubsection therein gives a bankruptcy cobsd power to divest a
district court of jurisdiction as CEC suggesiee generall28 U.S.C.A. § 157 (2006).



Fisheries, Ing. 300 B.R. 489, 501 (9th Cir. 2003)CEC’s reliance on this case is misplaced
State courts do not stand in the sapositionas federaldistrict courts, to whichbankruptcy
courtsareclearly subordinatée. The courtdeclines to adopt CEC'’s unsupported propositiom
finds that is not bound by th@rder’sjurisdictional retention clauséherefore,it is not required
to transfer venue to the S.D.N.Y. on this ground.
B. District Court Discretion to Transfer Venue

The general federal venue transfer stapuwtevidesthat “[flor the convenience of parties
and witnesses, in the interest of justice, a district court may transfendngction to any other
district or division where it might have been brought.” 28.QA. § 1404(a) (2006).
“[M]otions for transfer lie within the broad discretion of the district court anddatermined
upon notions of convenience and fairness on a-log®ase basis.In re Cuyahoga Equip.
Corp, 980 F.2d 110, 117 (2d Cir. 1992jting Stewart Org., Inc. v. Ricoh Corp487 U.S. 22,
29 (1988)). In exercising its discretion, a court may consider the followingxtwauistive list of
factors, none of which is dispositive: plaintiffs’ choice of forum; convenienceitoksses and
parties; locus of operative facts; ease of access to sources of proof; relative ohgzarties;
availability of process to compel witness attendance; trial efficiency anésteesf justice; and

the forum’s familiarity with governing lawSee Zaitsev v. Seafarm Fire & Cas. Cg.No. 05

" See,e.g, 28 U.S.C.A. § 157(c)(1) (2006) (requiring district court approval of bankruptcy
judges’ findings in nostore proceedings); 28 U.S.C.8 157(d) (2006) (allowing for
withdrawal, on district courts’ own motion, of cases previously referred to bankruptcysjudge
28 U.S.CA. 8§ 158(a) (2006) (establishing district court jurisdiction over appeals from
bankruptcy courts)® Am. JUR. 2D Bankrugcy 8 391 (2009) (“The bankruptcy court is bound by
the decisions of the district court even if a bankruptcy judge concludes that eidnve cl
nonconflicting precedent of the district court was wrongly decided.”) (@mstomitted). See
generally 8A C.J.S.Bankruptcy88 21, 214 (2009) (describing powers of district courts in
relation to bankruptcy judges).



CV-2098,2005 WL 3088326, at *1 (E.D.N.Y. Nov. 17, 2005¢e also D.H. Blair & Co., Inc. v.
Gottdiener 462 F.3d 95, 106—-07 (2d Cir. 2006).

As an initial matter, [tlhe party seeking transfer has the burden of making a-clegar
showing that transfer is warranted in light of these factéms:é Hanger Orthopedic Group, Inc.
Sec. Litig, 418 F. Supp. 2d 164, 168 (E.D.N.Y. 2006) (citations and internal quotations omitted).
Given that CEC addressed none of the aforementitastdrs, it has failed to meet this burden.
Seeid. at 168. Indeed CEC did not even address whether venue would be proper in the
transferee forum, a threshold requirem&ete idat 168 n.3.

CEC’s argument still failseven wherexamining the aforementioned factors out of an
excess of caution and the “interest of justicé.28 U.S.CA. § 1404(a)(2006) see alsZaitsev
2005 WL 3088326, at *1 Regardingplaintiff's choice of forumit is well established that it
“should not belisturbed unless the balance of the factors . . . tips heavily in favor of a transfer.”
Fine Foods Int'l (New York) v. N. Am. Fine Foods, JiNn. 99CV-1062,1999 WL 1288681, at
*6 (E.D.N.Y. Nov. 12, 1999) (citations and internal quimias omitted). Here, the fact that the
Eastern District of New YorkK'E.D.N.Y.”) is plaintiffs’ chosen forummilitates heavilyagainst
transfer.See id. Furthermore, the installation of the storage tanks, which gsedo plaintiffs’
claims, undisputedlyoccurredin this district. Thus, the strong nexus between the underlying
facts andhe E.D.N.Y.also weighs against a transf8ee Billing v. Commerce One, Int86 F.
Supp. 2d 375, 377 (S.D.N.Y. 2002).

Regarding trial efficiency, as litigation against the remgrdefendants would continue
in this district even without CEC, severingnd transferringhe latter’s claim wouldcave the
inefficient result of litigating the same case in two distrietsd possibly lead to inconsistent

rulings on the same set of factdMoreover, such transfer would unjustifiablycrease the



S.D.N.Y.’s calendacongestion without an offsetting decrease in this dis®eeRoyal Ins. Co.

of America v. Tower Records, Inblo. 02CV-2612,2002 WL 31385815, at *8 (S.D.N.Y. Oct.
22, 2002) (“trial efficiency . . . relates largely to issues of judicial ecgnpnmarily the docket
conditions and calendar congestion of both the transferor and the transferees.jistiradeed,

a transfer wold likely result intwo additional procedural steps before the merits of CEC’s
defense could be reached: a referral from the S.D.N.Y. back to the bankruptcy rubtingraa
determination by the latter regarding whether to re@psratter it first closeth 2006. GeeDoc.

53, Ex. E at 2—-4.)

With respect to the convenience of the parties and potential witnesses, théakes
judicial notice of the fact that the S.D.N.Y. and the E.D.N.Y. are quite close to one another,
beinga mere fifteemminute subwayide apart. Thereforeggonvenience of neither parties nor
witnesses tips “the balance of factors . . fawor of a transfer.” Fine Foods Int'l (New York)
1999 WL 1288681, at *6 A final factor, familiarity with the governing law, is likewise
unhelpful to CECSee Zaitsev2005 WL 3088326, at *1.Both the transferring and transferee
districts will apply the law of New York, with which thicourt is familiar. Indeed, tis court is
capableof both interpreting the Order and evaluating the mesit CEC’s successor liability

defensemaking transfer unnecessaywell as inefficient



Conclusion

For the reasons set forth above, defendant CEC’s motion to transfer venue is denied.

SO ORDERED.

Dated: Brooklyn, New York
November 4, 2009

Is]
DORA L. IRIZARRY
United States District Judge




