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ChristieDel-ReyCone

MaronyaC. Sharf

Attorneys for Defendants
JOHN GLEESON, United Stas$ District Judge:

Isaac Reid and 14 other named plaintiffsig this putative class action under
various state and federal ermpient laws. Defendants Sufauttle International Inc.,
SuperShuttle Franchise Corporation, Vedliansportation Services, Inc., and Shuttle
Associates, LLC (collectively, ‘®fendants”) move under FedeRalle of Civil Procedure 12(b)
to dismiss certain of plaintiffs’ claims aslgect to binding arbitration agreements, unexhausted,
or time-barred. For the following reasons, the omito compel arbitteon and to dismiss are
granted in part and denied in part.

BACKGROUND

Plaintiffs’ complaint was filed obecember 2, 2008, and amended on February
12, 2009. The following facts, except where indddatare drawn from the plaintiffs’ amended
complaint and are assumed to be true for the purposes of this motion.

Defendants provide airport transptida service to customers in metropolitan
areas throughout the United ®&sit Plaintiffs drove the veties transporting defendants’
customers pursuant to SuperShuttle Unit FresecAgreements (“UFAS”) executed with
defendant Shuttle Associates. Some of taepffs signed UFAs on or before December 2,
2002 (“pre-2002 plaintiffs). In addition, five plaiffs signed UFAs comiining an arbitration
clause. Those plaintiffs are referred tothg parties as the “pb2005 plaintiffs.”

Although the plaintiffs’contracts with Shuttle Assocest are styled as “franchise
agreements” and state that the “Franchiseejig™independent contractor[s],” Amended Compl.

1 52, the thrust of the complaistthat defendants’ extensiverdrol over the plaintiffs’ day-to-



day operations rendered plaintifployees of defendants. Asesult, the plaintiffs bring
eleven causes of action, alleging violations oiiNéork State Labor Law, the federal Fair Labor
Standards Act (“FLSA”), the Employment Retirent Income Security Act of 1974 (“ERISA”)
and common law. Specifically,glplaintiffs contend that in @lation of the New York State
Labor Law, the defendants: (i) illegally dedeattfrom the plaintiffs’ wages (First Cause of
Action); (ii) illegally requiredthe plaintiffs to make separgbayments to cover unauthorized
charges (Second Cause of Action); (iii) failegty plaintiffs the minimum wage (Seventh
Cause of Action); (iv) failed to pay them atine wages (Eighth Cause of Action); and (v)
failed to pay them spread-of-hours pay (Ninth Cause of Action). In addition, the plaintiffs allege
that the defendants failed to pay them the murh wage (Tenth Cause of Action) and overtime
wages (Eleventh Cause of Action)vimlation of FLSA. The plaintis also allege that they are
entitled to the defendants’ ERA®enefit plans (Sixth Cause Attion), that the defendants
intentionally misrepresented the plaintiffs’ emyinent status (Third Cause of Action) and that
the defendants were unjustly enriched as a result of this misrepresentation (Fourth Cause of
Action). Finally, the plaintiffs ontend that they are entitled tealaratory relief in this case
(Fifth Cause of Action).
DISCUSSION

A. The Motion to Compel Arbitration

TheFederalArbitration Act (“FAA”), 9 U.S.C. 88 1-14, reflects a Congressional
policy in favor of enforcing arhbiation clauses in contract§ee, e.g Gilmer v.
Interstate/Johnson Lane CorQ0 U.S. 20, 24-25 (1991) (noting that FAA provisions “manifest

a liberal federal policy favoring arbitration agreements.” (internal quotations omitted)). The



FAA provides that arbitration agreements “shoalvalid, irrevocable, and enforceable, save
upon such grounds as exist at law or in equity ferrlvocation of any contract.” 9 U.S.C. § 2.
The Second Circuit has established a two-partirgdar determining the dnitrability of claims
arising out of contracts not covered by other fatistatutes: “(1) whetlehe parties agreed to
arbitrate disputes at all; and (2) whether trspdie comes within the scope of the arbitration
agreement.”ACE Capital Re Overseas Ltd. v. Cent. United Life Ins. . F.3d 24, 28 (2d
Cir. 2002) (internal citation omitted).

The defendants move to compel arbitmaof the claims brought by five of the 15
named plaintiffs, the ones referred to as the t20€5” plaintiffs. Spedically, defendants rely
on arbitration clauses in fivepecific UFAs: a June 10, 2008 agreement signed by Ibrahim Bah,;
a May 31, 2005 agreement signed by Marie Dasney; a September 28, 2005 agreement signed by
Orville Harris; a May 16, 2007 agreemaigned by Lionel Singh; and a May 26, 2005
agreement signed by Mamadou Wag@=rasia Decl. Ex. D.

Plaintiffs do not dispute that these agreaits were executed or that they contain
both an agreement to arbitrate certain claimsaamagreement that certain proceedings shall be
resolved on an individual rathtértan a collective basis (“theads action waiver”). However,
they argue that the class action waiver isnfioeeable under the Smud Circuit’s decision ifn
re American Express Merchants’ Litigatidsb4 F.3d 300 (2d Cir. 2009). They also argue that
the arbitration provision as ahale is unconscionable. As discussed below, these arguments are
meritless.

1. The Class Action Waiver Is Valid
In American Expresghe Second Circuit addressed for the first time the

enforceability, “under the federal substantive @varbitrability,” of an “arbitration clause[]



containing [a] class action waiver[][d. at 312. At the outset, the Court noted that “when ‘a
party seeks to invalidate ambitration agreement on the gnolthat arbitration would be
prohibitively expensive, that party bears the burden of shothimgikelihood of incurring such
costs.” Id. at 315 (quotingsreen Tree Fin. Corp.-Alabama v. RandqlpB1 U.S. 79, 92
(2000)). In concluding that theaphtiffs had met this burden,dltourt relied on the “essentially
uncontested” opinion of an exp@&tonomist retained by the pi&iff demonstrating that an
individual antitrust plaintifforinging a single tying claim undée Clayton Act would incur
hundreds of thousands of dollanditigation expenses but recer less than $40,000 in trebled
damagesld. at 317.

Fourteen months & the decision ilmerican Expresshe contours of the
plaintiff's burden of establishing unenforceabilitydefeat a motion toompel arbitration are
not clear. The “evidence” mdraled by plaintiffs here is @pusly far less than that found
sufficient inAmerican Expressin lieu of an expert opinion, th@aintiffs here simply assert that
“the cost of litigating the claims asserted heikk easily eclipse the $1 million mark,” and that
“Plaintiffs’ counsel has specific experience ilmgecuting driver misclassification actions and
has spent in excess of $1 milliontime and expenses to dateaim action that has only reached
the summary judgment phase.” Pl. Mem. 4. Theg aksert that the paotal recovery “for the
claims brought under [New York bar Law (“NYLL")] yields $300,000.”Id. at 4 n.3.

Plaintiffs’ first two assertins, even if credited, shedtle light on the cost of an
individual claim. The claims asserted hegreolve 15 plaintiffs and encompass not only New
York Labor Law, but claims under ERISA, FLS#nd state common law as well. The nature of
the other driver misclassificat action alluded to are unknownhus, to the extent that these

claims are prohibitively expensive litigate, it is not clear whethehis expense results from the



inherent complexity of Labor Law claims or fraie sheer number afidividual plaintiffs and
discreet claims involved. Bgontrast, the expert opinion American Exprespersuasively
reasoned that even a single tying claim unde Clayton Act woul require an economic
antitrust study that would co%t least several hundred thousand dollars.” 554 F.3d at 316.
Thus, even if it is sufficient for a plaintiff toraply allege that an gividual action would be
cost-prohibitive, plaintiffs haviailed to do so. Instead, they @&only that a 15-plaintiff suit
containing 11 causes of action and spanningiagef over six years auld cost well over $1
million, and that another action they d&@&ndling has also cost this amount.

The plaintiffs’ assertionsegarding the potential recery are also unavailing.
They are supported by “a truadacorrect copy of a 2008 annual Income Statement from a driver
‘franchisee’ of SuperShuttle.Overs Decl. Ex. A. This document suggests that during 2008, the
driver in question reported $68,052 in revenue paid SuperShuttle $56,322 in fees and other
charges, for a net revenue of $11,730. It alsonaséis that the driverceived $10,208 in tips.
Plaintiffs apparently assumesttthis plaintiff's pogntial recovery under NYLL is approximately
equal to the amount this plaintiff paid $auperShuttle in 2008 (“approximately $50,000,”) times
the six years for which this amount is recobdegdue to the six-ya limitations period
governing this claim). Pl. Mem. 4 n.3. Aside frtime fact that this estiate arbitrarily lops off
10% of plaintiff’'s payments, it also assumeghaut justification, thaR008 was a representative
year for this plaintiff, and that this individualasrepresentative plaintiff. Yet even if | were to
credit these assertions, this plaintiff's potential recovery farrqpgghe estimated recovery of
the individual plaintiff inAmerican ExpressFurthermore, as discuskabove, plaintiffs fail to

allege what it would cost this prospiee claimant to recover this amount.



Plaintiffs also suggest that this Inco®&atement demonstrates that prospective
plaintiffs are unable to financeighlitigation themselves. While &ah may be true, | do not regard
it as especially probative. A plaintiff withcolorable $300,000 claim will undoubtedly find at
least one lawyer willing to proseteuhis case on a contingency basis, and plaintiffs have failed to
demonstrate that it would be irratial for a lawyer to do so.

Although plaintiffs argue that thetase is indistinguishable froAmerican
Expressthey have failed to produce an experhamn comparable to the one found compelling
in that case. Indeed, they have failed to successilidlge much less establish, that individual
litigation of the claims at isguhere would be cost-prohibitivé&zurthermore, they have not
requested a hearing on the matter or arguedhbgtdo not have control over the information
necessary to make such a shagvi Accordingly, | cannot cohae that enforcing the class
action waiver in this case would grant defemddde facto immunityfrom liability under
ERISA, New York Labor Law, or any other bodi/substantive law “by removing the plaintiffs’
only reasonably feasible means of recoverrherican Express320 F.3d at 320.

2. The Arbitration Clauses Are Not Unconscionable

Plaintiffs argue that “tharbitration clause should Ibejected as unconscionable
under § 2 of the FAA.” Pl. Mem. 7. In New York,

[a] determination of unconscionabiligenerally requires a showing that the

contract was both procedurally and gabsively unconscionable when made --

i.e., some showing of an absence of niegfial choice on the paof one of the
parties together with contract terms whare unreasonably favorable to the other

party.
Gillman v. Chase Manhattan Bank, N.A3 N.Y.2d 1, 11 (1988) (internal quotation marks

omitted).

! Both plaintiffs and defendants assume tiietv York law governs this unconscionability

argument.



Plaintiffsarguethatthe arbitration clause is predurally unconscionable because
they were required to sign the UFA “as a conditod their employment on a take-it-or-leave-it
basis,” “the UFA can be changed unilaterallySyperShuttle at any time,” and “Plaintiffs are
much less sophisticated than Defendants.” Pl. MemTHey assert that the clause is
substantively unconscionable because “themmigational economic self-interest served by
individual drivers prosecutintpeir claims in arbitration duto the high cost thereofId.

Though | doubt that the “facts” argued figintiffs render tharbitration clause
procedurally unconscionable, | neeok reach the issue as plaifsihave failed to demonstrate
substantive unconscionability. Thaly reference to the cost afbitration® in plaintiffs’
memorandum is a citation Brower v. Gateway 2000, In6&76 N.Y.S.2d 574-75 (1st Dep't
1998), which suggests that arbtion before the AAA might cost a party more than $1,500.
Given that the plaintiffs ithis case stand to recowagsproximately $300,000 if successful,
individual arbitration is only national if the plaintiffs’ likelihood of success is infinitesimal.
Based on the cost figures suggessby plaintiffs, the arbitrain clause would only discourage
the arbitration of frivolous claims, andtlgerefore not substantively unconscionable.

3. The Arbitration Provisions Govern All of the Post-2005 Plaintiffs’ Claims

“There is a strong federal policy favogi arbitration as an alternative means of
dispute resolution.Oldroyd v. Elmira Sav. Bank., FSB34 F.3d 72, 76 (2d Cir. 1998).
Accordingly, arbitration clausewill be construed “as broadas possible, resolving ‘any doubts

concerning the scope of arbitrablsuss ... in favor of arbitration.id. (citations omitted).

2 Defendants do not argue that plaintiffs’ unadasability argument is more properly construed as

a challenge to the contract “as a whole” rathan the arbitration provision “specificallyguckeye Check Cashing,
Inc.v. Cardegna546 U.S. 440, 444 (2006); acdgly, | do not decide whier plaintiffs’ unconscionability
argument is more propertlirected to the arbitrator.

3 As discussed above, plaintiffs also allude to the potential cost of this action, as well as another
civil action brought by plainffis’ counsel, but these allegations shed liitiat on the arbitration costs faced by an
individual plaintiff.



The affidavit submitted with defendants’ motion alleges that plaintiffs Bah,
Dasney, Harris, Wague and Singh signed UFAs containingbémagion provisiort And the
excerpts attached to the affidavit confirm thatsin plaintiffs did, in fact, agree to arbitrate
certain disputes. The relevant UFAs signedheyplaintiffs contai the following provision:
“any controversy arising out ofithAgreement shall be submittemithe American Arbitration
Association at its offices iNew York, New York for arbitration in accordance with its
commercial rules and procedures which are iactfat the time the arbitration is filed.”
In a letter submitted after oral argument, deferglassert that the arbitration provision covers
“all of the Post-2005 Plaintiffs’ claims in the Amded Complaint” -- even those based on their
business relationships with the defendantsteettoe applicable UFA was executed -- because
the arbitration clause contaitrso temporal limitation.” DefJune 17, 2009 Letter . | agree.

The Second Circuit has held that @rdgion clauses withowdn express limitation
to “future’ disputes” should bapplied to any preexisting claim§€oenen v. R.W. Pressprich &
Co.,453 F.2d 1209, 1212 (2d Cir. 1973mith/Enron Cogeneration Ltd. Partnership, Inc. v.
Smith Cogeneration Int’'l, Ind98 F.3d 88, 99 (2d Cir. 1999). 8mith/Enron Cogeneration Ltd.
Partnership, Ing. Smith Cogeneration International (“SEtontracted with atate-owned utility
in the Dominican Republic to builahd run a power plant. it negotiations, SCI “encountered
strong competition” from Enron, and they agraetlovember 1993 to buildnd run the plant as
a joint venture.Smith/Enron Cogeneration Ltd. Partnership, |98 F.3d at 90. SCI
eventually filed a civil action in the Dominicd&epublic, claiming that it was coerced into the
partnership by Enron, that all 8ICI's agreements with Enrevere fraudulently induced, and

that Enron tortiously interfered in SCI’'s neigions with the Domirdan Republic. The Enron

4 In contrast to the other plaintiffs who sigrteé UFAs in their personabpacity, it appears that

Singh’s UFA was signed between SuperShuttle and a corporation of which Singh is an agent. Singh did not raise
this as a defense to the enforceability of his UFA, so | do not address the issue here.
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defendants sought to compel arbitration in fatleourt pursuant to a 1994 Agreement. SCI
argued that because the conduct at issue pretegedd®94 Agreement, it did not fall within that
agreement’s arbitration provision, which “prdfad] for the arbitration of ‘any dispute,
disagreement, controversy or chaarising under or relating to anyligation or claimed
obligation under the provisns of this Agreement.1d. The Second Circuit noted that “[a]s the
arbitration clause here ... doest contain any temporal limiian, the relevant inquiry is
whether SCI's claims ‘relat[e] to any ladation or claimed obligation under’ the 1994
Agreementnot when they arose Id. at 99 (emphasis added). n#ling that the claims clearly
related to obligations containedthin the 1994 agreement, the cbaffirmed the district court’s
decision to compel arbitration.

The Smith/Enrorcase is applicable here. Théekant question is not when the
plaintiffs’ claims arose, but whether they ans®ler their agreementsttvthe defendants. The
UFAs clearly govern all aspectsthie plaintiffs’ reldaionship with SuperShuttle, including their
claims that they were employees rather timaiependent contractorgsccordingly, “resolving
any doubt with respect to the scope of theteation clause in feor of arbitration”,id., | find
that all of the pos005 plaintiffs’ claimsare arbitrable.

Thus, claims that plaintiffs served dsfendants’ employees and were therefore
entitled to ERISA benefits (Six Cause of Action), a minimum hourly wage (Seventh and Tenth
Causes of Action), and overtime and spread-afrbipay (Eighth, Ninth and Eleventh Causes of
Action) prior to the execution dhe UFAs at issue here arentroversies “arising out of” these
UFAs, and the post-2005 plaintiffse required to arbitrate them. Similarly, claims that the
defendants made illegal deductions from plairitifages (First Cause of Action) and required

plaintiffs to make prohibited payments by sepateansaction (Second Cause of Action) before
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they signed a UFA ostensibly agneg to incur such costs arise from that UFA. The same is true
for claims that the defendants were unjustly@red by plaintiffs (FourtiCause of Action) prior
to the execution of these UFAs.

In this case, as the partismted during oral argumeiat] of the plaintiffs signed
UFAs containing similar arb#tion provisions during everyegr that they worked for
defendants. However, in their respectitte@pts to increase or decrease the number of
plaintiffs proceeding collectively in a given fony plaintiffs and defendants have chosen to
enforce those agreements selectively. As dtrdsam only asked, by the defendants, to enforce
the arbitration clauses in UFAs that also congagtass action waiver. The parties, of course, are
free to enforce or neglect theontracts as they see fiiccordingly, | have assumed the
applicability of the presumption @irbitration here, and concludtdht arbitration of all of the
post-2005 plaintiffs’ claims is appropriate.

Having resolved the motion to compel ardiion, | next consider whether any of
the plaintiffs’ claims should be dismiskpursuant to Fed. R. Civ. P. 12(b)(6).
B. Motion to Dismiss

Motions to dismiss pursuant to Rule 1Z@) test the legal, not the factual,
sufficiency of a complaintSee, e.g.Sims v. Artuz230 F.3d 14, 20 (2d Cir. 2000) (“At the Rule
12(b)(6) stage, ‘the issue is nehether a plaintiff is likely to mvail ultimately, but whether the
claimant is entitled to offer evidence to support the claims.” (qudimance v. Armstrond43
F.3d 698, 701 (2d Cir. 1998))). Accordingly, | staccept the factual allegations in the
complaint as truekrickson v. Pardysb51 U.S. 89, 93-94 (2007)€r curian), and “draw all
reasonable inferences invta of the plaintiff.” Bolt Elec., Inc. v. City of New Yqrk3 F.3d 465,

469 (2d Cir. 1995). However, “the tenet that artonust accept as true all of the allegations
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contained in a complaint is inapplicable to legal conclusioAslicroft v. Igbagl129 S. Ct. 1937,
1949 (2009).

Igbal offered district courtadditional guidance regand) the consideration of
motions to dismiss under Rule 12(B)(&Citing its earlier decision iBell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), theéourt explained:

To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to state a claim to reliaf i plausible on its face. A claim has

facial plausibility when the plaintiff pleadactual content that allows the court to
draw the reasonable inference thatde&ndant is liable for the misconduct
alleged.

Igbal, 129 S. Ct. at 1949 (internal citatioasd quotation marks omitted).

In this case, the defendants do not athaé plaintiffs have failed to state any
prima facieclaims. Instead, they argue that a#linls accruing in 2002 or earlier are barred by
the applicable statute of limttans and that plaintiffs’ ERISA claims are barred because
plaintiffs failed to exhaust their administragiremedies before bringing suit. These are
affirmative defenseseeFed. R. Civ. P. 8(c)(1) (statute of limitationBgase v. Hartford Life
Accident Ins., Co449 F.3d 435 (2d Cir. 2006) (ERISAreaustion). The plausibility
requirement oTwomblyandlgbal has not yet been applied to dfirenative defense. Therefore,
| conclude that “a complaint can be dismissedddure to state a claim pursuant to a Rule
12(b)(6) motion raising an affirmative deferief the defense appears on the face of the

complaint.” Official Committee of the Unsecured Creditors of Color Tile, Inc. v. Coopers &

Lybrand, LLP 332 F.3d 147 (2d Cir. 2003). The parties haffered no contrary interpretation.
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1. Plaintiffs’ ERISA Claims

a Construing Plaintiffs’ ERISA Claims

Plaintiffs allege that they “are entidl¢o clarify and enforce their rights . . .
pertaining to all benefits owaghder the plan” and that th&lyave the right to payment of
benefits pursuant to the Defemifa ERISA benefit @ns.” Amended Compl. 11 122-23. They
also allege that “[b]y wrongfullglassifying Plaintiffs . . . ameligible under the Plans,
Defendart has violated, and continues to violates tarms of the Plans and Plaintiffs’ rights
thereunder.”ld. at § 125. Accordingly, their ERISA chaiis properly construkas an action “to
recover benefits due to [themhder the terms of [their] plan[dh enforce [their] rights under
the terms of the plan[s], [and] tdarify [their] rights to futurdenefits under the terms of the
plan[s]” under 29 U.S.C. § 1132(a)(1)(B). Plaintifis not allege that the provisions of the plans
at issue themselves violated some provision of ERISA.

b. Exhaustion of Plaintf§’ ERISA Claims

“[E]xhaustion in the context of ERISAequires only those administrative appeals
provided for in the relevant plan or policyKennedy v. Empire Bluéross and Blue Shiel®89
F.2d 588, 594 (2d Cir. 1993). Defendants argue that plaintiffs’ ERISA claims should be
dismissed because they have failed to eghapplicable administrative remedies.

In their complaint, Plainffs allege that they

have either attempted to exhaust adstmative remedies butere prevented by

Defendant from exhausting such remedasxhaustion wodlbe futile wherein

Defendant has adjudged Riaifs and the Class Members to be independent
contractors rather than employees.

° The amended complaint refers to the defendatiesctioely as “Defendant.” It also alleges that

Defendant SSI “at all relevant times . . . served as the, , , administrator” of the employee beseétgiant
here, Amended Compl. 28, and thaiimtiffs were required to sign the BB “with defendant Shuttle Associates
as a condition of employmentld. at T 34.

13



Amended Compl.  124. These allegations impjictimit that plaintiffs failed to exhaust
whatever administrative remedies were avadldblthem. Accordingly, the elements of the
defendants’ affirmative defense @thaustion are on the face oéttomplaint. The plaintiffs

also offer two excuses for their failure to exhaulte plaintiffs firstargue that exhaustion of
administrative review would be fugilin this case. Further, thaygue that the question in this
case is a legal one -- whether the plaintiffs eréact, employees -- and, thus, are inappropriate
for administrative review. | disagree.

A plaintiff's failure to exhaust can be excused by futility “[w]here claimants make
a clear and positive showing that pursuing abééladministrative remedies would be futile.”
Davenport v. Abram£49 F.3d 130, 133 (2d Cir. 2001)(quotidgnnedy v. Empire Blue Cross
& Blue Shield989 F.3d 588, 594 (2d Cir. 1993)). Davenportthe Second Circuit held that an
independent contractoould not demonstrate futility when shede no attempt to file a formal
claim for benefits or request amsmary plan description (“SPD”)Davenport 249 F.3d at 133-
34 (“The putative ‘denial’ of benefits contathen Times Mirror's February 26, 1998 letter to
Davenport did not render futile further pursuit of her claims through the proper channels.”). The
plaintiffs in this case, also independent contres;tdid not make any attempt to file a claim for
benefits and, thus, cannot demonstrate fultility.

Next, the plaintiffs allege that thefdadants “prevented” them from exhausting
their administrative remedies. &gifically, the plaintiffs allege that SuperShuttle failed, as
required by federal regulations; t¢l) afford them a reasona&lbbpportunity for full and fair
review of the denial of benefijt§2) disclose material terms of the plan; (3) provide them with
notification of an adverse beitafetermination; (4) describeghnformation necessary for them

to perfect their claims and (8escribe the plan’s review predures and time limits placed on
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such procedures. 29 C.F.R. 8§ 2560.503-1(l). These allegations do not excuse the plaintiffs’
failure to exhaust.

Given that the plaintiffs never formalfited a claim for benefits and were never
denied such benefits by Supbtftle or the plan administrator, there would be no reason for
SuperShuttle to provide the plaffitivith a reasonable opportunityrféull and fair review of the
denial of benefits. Tdplaintiffs’ remaining aguments amount to anlegation that SuperShuttle
did not provide them with sufficient information about the plan, preventing them from properly
filing claims with the plan administrator. Thec®ad Circuit has held th#tte plaintiff's lack of
knowledge and access to claim proceduresdidsupport her claim for a waiver of the
exhaustion requiremenDavenport, 249 F.3d at 134 (“Ignorance of a claim procedure does not
defeat the exhaustion requirement.ld. at 133 n. 2. Furthermore, the Court quoted and adopted
the district court’s rejection of similar argumentade by an independesuntractor, stating that
“[i]n view of the fact that plaitiff's employer never consideredrte be covered by the plan, it
is not surprising that she was not proviadth a[n] [SPD] in a routine way.ld. SuperShuttle’s
failure to provide the plaintiffdetails about the plan’s terraad procedures, which would have
been contained within the SPD, is thus an insfitground to excuse théailure to exhaust.
Moreover, the Second Circuit has held thatves if plaintiff[s were] unaware of [their]
remedies under the plan prior to the institutiothig action, [they] became aware of them now
and yet inexcusably [have] failed &wail [themselves] of them.Id. at 134. Accordingly, the
plaintiffs’ arguments regarding baustion are unavailing. In omd® bring their ERISA claims,

their administrative remedies must be exhausted.
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C Statute of Limitations and Aagal of Plaintiffs’ ERISA Claims

The defendants argue thaétplaintiffs’ claims are barred by the statute of
limitations. An ERISA claim “accrues upon a clegpudiation by the plan that is known, or
should be known, to theaahtiff-regardless of whether the piéif has filed a formal application
of benefits.” Carey v. Int'| Brotherhood of Electrad Workers Local 363 Pension Pla2)1 F.3d
44, 49 (2d Cir. 1999).

Defendants contend that a clear repuoiiebccurred “on the date [plaintiffs]
signed their UFAs and became independent contractors -- or certainly shortly thereafter --
because, at that time, each of the pre-2002 titfaiknew or should have known that they would
not be entitled to benefits.” Def. Mem. 16-1Fhe defendants ask me to hold that, as a matter of
law, when an individual executes an agreenecentaining the languagdleged, he should know
that his “employer’s” benefitglan(s) have clearly repudiatad eligibility. Although the
Second Circuit has not reached this issue, tiser®eCircuit has stated that a discussion of the
when the plaintiffs’ claims accrued is prematwteen the plaintiffs have failed to exhaust.
Davenport249 F.3d at 135. Accordingly, | need not decide the issue now.

2. Defendants’ Remaining Limitations Arguments

a FLSA

Although defendants contended at @i@ument that they were moving for
dismissal of plaintiffs’ FLSA claims on limitens grounds, their memorandum does not suggest
the applicable limitations period or demonstrate tlogvapplicability of this affirmative defense
is apparent from the face of plaintiffs’ complairAccordingly, | deny the motion to dismiss the

FLSA claims on limitations grounds.
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b. New York Labor Law
“All employees shall have the righttecover full wages, benefits and wage
supplements accrued during the six years previous to the commencing of” an action under N.Y.
Labor L. § 198. Plaintiffs argue that this petis tolled while thelaintiffs lack actual
knowledge of their rights under New York law. Evethis principle, which is nowhere to be
found in the statutory text and has never bs@munced by a New York court, is sound, the
plaintiffs fail to allege tk absence of such noticAccordingly, the motion to dismiss plaintiffs’
causes of action under the New York Labowl(&irst, Second, Sew¢h, Eighth and Ninth
Causes of Action) with respect to claims anog before December 2, 2002 -- six years before
the commencement of this action -- is grarited.
C. Misrepresentation
Defendants contend that claims for remesentation must be commenced either
six years after the commission of the fraud ar fiears after that the fraud was discovered or
could reasonably have beesabvered, whichever comes latdihe complaint does not allege
any facts that would allow me to concludeaasatter of law, when the fraud was or could
reasonably have been discovered. Accordingly lithisations defense is not plain from the face
of the complaint, and defendants’ motion to dismiss on this ground is denied.
d Unjust Enrichment
An unjust enrichment claim accrues “upon the occurrence of the wrongful act
giving rise to a duty of restitutn” and must be brought within spears of accrual. Plaintiffs do
not dispute that the alleged “@ngful act” here is th execution of the UFAs. They argue only

that the limitations period is equitably tolleds discussed above, however, they fail to point to

6 Pursuant to Fed. R. Civ. P. 15(c)(1)(B), the causes of action alleged in the plaintiffs’ amended

complaint relate back to the date their original complaint was filed.
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any allegation in the complaint suggesting thattegle tolling is appropate. Accordingly, the
pre-2002 misrepresentation claims are dismissed.
e. Declaratory Judgment

The complaint lists “declaratory judgment” as a “fifth cause of action.” Amended
Compl. 28. Defendants suggest ttias claim should be dismiss&althe extent it accrued prior
to December 2, 2002. A declaratory judgment, however, is not a cause of action, but a form of
relief that may be available if plaintiffs’ substantive claims have m8eaeLuckenbach S. S. Co.
v. United States312 F.2d 545, 548 (2d Cir. 1963). To théesx that any substantive claim is
itself time-barred, of course, plaintiffseanot entitled to dgaratory relief.

f. Contractual Limitations Provisions

Defendants also argue that all of ti@ims asserted by Bah, Dasney, Hatrris,
Singh, and Wague should be dismissedras-tharred becauseetipost-2005 UFAs they
executed contain a limitations clause provitlest “any . . . proceeag relating to this
Agreement must be brought witheme (1) year after the occurrence of the act or omission that is
the subject of the . . . proceeding.” Ex. F | I.

| have already concluded that B&rgsney, Singh, Harris and Wague must
proceed to arbitration with their claims.c@ordingly, | need not reach this issue.

CONCLUSION

For the reasons stated above, therkfats’ motion to congd arbitration and
dismiss is granted in part adénied in part as follows:

The motion to compel as to the p8605 plaintiffs, BahDasney, Singh, Harris
and Wague is granted in its @sty. The motion to dismissahtiffs’ first, second, seventh,

eighth and ninth causes of actitmought pursuant to New York State Labor Law, with respect
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to claims accruing before December 2, 200gr@ted. The motion to partially dismiss
plaintiffs’ misrepresentation clai (Third Cause of Action) idenied. The motion to dismiss
plaintiffs’ claims alleging unjust enrichmentdifrth Cause of Action) to the extent any unjust
enrichment claim accrued prior to Decembe2@)2 is granted. Plaintiffs’ eligibility for
declaratory relief, styled in the complaintaaffth cause of action, will be determined in
accordance with my rulings on plaintiffs’ subdtae causes of action. The motion to dismiss
the plaintiffs’ ERISA claim (Sixth Cause of Aof) is granted. To the extent the defendants
have moved to dismiss plaintiffs’ tenth andwnth causes of actidorought under FLSA, their

motion is denied.

Soordered.

JohrGleesonU.S.D.J.

Dated: Brooklyn, New York
March 22, 2010
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