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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
CASEY PHILLIP,
Plaintiff, Memorandum and Order
09 Civ. 442
- against-
THE CITY OF NEW YORK, et al.
Defendants
______________________________________________________ X

GLASSER, United States District Judge:

Plaintiff Casey Phillip (“plaintiff’ or “Phillip”),a former teacher with the New
York City Department of Education (“DOIfiled this action againstte City of New
York (“NYC”) , the DOE, and former supervisors, Principal D&yarcia and Local
Instructional Superintendent, Martha Rodrigulexres, in their indzidual capacities
(collectively, “defendants). Plaintiff allegesthat, based on his race national originas
aBlackman of Caribbean desceand Antiguan citizenshiglefendants subjected him
to discrimination, a hostile work environment, andaleition, in violation of Title VII of
the Civil Rights Act of 196442 U.S.C. § 200etseq.(“Title VII”) ; the Civil Rights Act of
1866,42 U.S.C. § 198('Section1981"), the New York State Human Rights Law
(“NYSHRL"), N.Y. Exec. Law 8§ 28, et seq(McKinney 2010) andtheNew York City
Human Rights Law (NYCHRL"), N.Y.C. Admin. Code § &02 Before the Court is the
defendantsMotion for Summary Judgment. For the followineasons, defendants

motionis grantedin partand denied in part
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BACKGROUND

The following facts are undisputed, unless otherwmiseed From 2003 to 2007,
plaintiff was empdyed as a teacheat Public School 65 (“P.S. 65i Brooklyn, New
York. DefendantsLocal Rule 56.1 Statementéefs.’ R. 56.1") 11 35. Plaintiff self
identifies as Black, of Caribbean desceantd is a citizen of Antiguald. { 2. Daysi
Garcia (“"Prncipal Garcia”)was appointed Principal of P.S. 65 in AugustQ201d. 1 6.
Principal Garcia selfdentifies as Hispanic of Caribbean (Dominican) cked. Id. | 7.
Superintendent Martha Rodrigu@prres (“SupeintendentRodriguezTorres) self-
identifiesas Hispanic. Declaration of Jane E. Andersen ddtdg 21, 2010 (“Andersen

Decl.”), Ex. V, at10.

I. Plaintiff's Alleged Discrimination and Hostile Work Environment

Plaintiff alleges thabeginning inNovember2004 and for several years
thereafterdefendantsdiscriminated against him on the basis of his raoéor,and
national origin, creating a hostile work environnigandthenretaliated against him
when he complained of this discriminatiom support of hiclaims plaintiff alleges the

following acts

A. 2004-2005 School Year
In November, 2004, Principal Garcia visitpthintiff's classoom and observed
him teaching.During theobservation, Principal Garcositioned her chair so that she
had her back thim, facing the children Am. Compl. { Z; Defs.’R. 56.111 107108.
Plaintiff alleges that in his ten years of teaching observer ever sat with their back to
him and that nofBlack and norCaribbean colleagues told him Principal Garcia mlad

sit this way during their observationdm. Compl. § 17.



In the fall of 2004, a parent complained to Principal Gar@bout comments
plaintiff made to histudents Id. 1 18. Plaintiff alleges that Principal Garcia failed to
follow protocol when she did not cdlim into her officeimmediatelyto give him an
opportunity torespond to the@arent’s complaintld. Plaintiff alleges thatin contrast,
“she did follow protocol in handling complaints altchis nonBlack, nonCaribbean

colleagues. Id.

Plaintiff alleges that @ June28, 2005-the last day of the school yeaPrincipal
Garcia made &aacist comment” when she toldgintiff, “When you return in

September, I'll be a slave driverld. | 20.

Plaintiff was formally observed by Principal Gadwice during the school year:
a Literacy clason October 21, 2004 aralMath class on February 18, 200Andersen
Decl.Ex. E &F. Both times, Garcia ranked plaifftisatisfactory’ 1d. Plaintiff also
received an overall rating of “satisfactory” fromicipal Garciaon his 20042005
annual préessional performance revievAffirmation of Anthony Ofodile dated October

26, 2010 (“Ofodile Aff.”), Ex. 1

B. 20052006 School Year

Plaintiff alleges thain October or Novembesf 2005 Principal Garcia treated
him and anotheBlack, Caribbean teacher, cienne Mohamme@Ms. Mohammed”)
differently from two Hispanic teacher#®laintiff alleges thaPrincipalGarcia gave the
Black, Caribbean teachers only one weekend to prep&esan plan and required them
to adhere to a tepage guideline documemthile the Hispanic teachers were given two

weeks to prepare and were not given thepage documentAm. Compl. { 21



Plaintiff alleges that in thepring of 2006, Principal Garcialsodiscriminated
between him and three female teachers, two of win@reWhiteand one of whom was
Hispanic.ld. { 22. All four teachers were studying to be school administraand
performedinternshigunder Garcia’s mentorshi fulfill certain skill requirements,
known as “competenciesId. Plaintiff alleges that Pricipal Garcia attempted to
rescind her agreement to mentor him but did notinesher agreement with the other
three teachersld. Plaintiff also alleges thaturing the internshigarcia discriminated
against him by assigning him “duties that had noghtio do with the requirements of his
internship and that were actually the duties oh#&de, not a teacher or an
administrator.”ld. In contras, the three female teachers were given tasks ‘atiatved
them to actually meet the requirements of theieinships.”Ild. Consequently,
plaintiff allegeshewas forced to seekentoring from Assistant Principal Yvetiéendez

(“AP Mendez")instead Id. T 23.

Plaintiff alleges that on March 2, 2006 and thewesal times thereafter,
Principal Garcia “beckoned to Plaintiff with a deamng hand gestureusing her index
and middle fingerrather than calling him by his namg. 124. Similarly, plaintiff
alleges that Garciambarrassed himne daywhen she insertetther index finger into
her open mouthasthough vomitingvhen plaintiffsang offkeywhile leadingstudents
in the national anthemld. § 32. Plaintiff allegesshedid not make these kinds of

gestures to his neBlack, non-Caribbean colleaguedd. 11 24, 32.

Plaintiff was formally observetdy AP Mendezwice during the 2002006 school
year:aMath class on February 13, 2006 am8cience class oApril 11, 2006. Andersen

Decl.Ex. H &1. AP Mendezanked plaintiff “satisfactory.1d. Principal Garcia gave



plaintiff an overall rating of “satisfactory” on his 2006 annual professional

performance reviewld. Ex. J.

C. 2006-2007 School Year

In September 2006, plaintiff obtained tenuitd. Ex. XX. Plaintiff alleges that
during the 20062007 school yearPrincipal Garcia discriminated between him and a
Whiteteacher, James Caulfie(tCaulfield”), in the assignment of studentd&m. Compl.
1 25. Plaintiff alleges that Caulfield was giveglass of 1416 fourth gradestudents
many with behavior and learning problenas,d ateachingassstant two full days per
week. Id. In contrastwhen those students advanced to plaintiff's fiftlade class, he
was assigne@5 students witlbehavior and learning problenasdwas not given a
teaching assistant, despite requdstoneby plaintiff, AP Mendezand plaintiff's union

representativeld.; Ofodile Aff. Ex. 31 at147-57.

OnOctober24,2006,Principal Garcianet with plaintiff and hisunion
representative, Alan Weinsteitg discuss an occasion whepfaintiff left students
unsupervised Andersen DeclEx. W. Plaintiffdenieshe leftthestudents unsupervised
Am. Compl. T 26.Plaintiff alleges that “Garcia was trying to sabgeaPlaintiff's career
and did not try to reprimand neBlack, nonCaribbean teachers who had actually left

ther students unsupervisedld.

On November 7, 2006plaintiff attended a Staff Development Dag. § 27.
During one training sessiautilizing the bookThe Cay!llene Brodsky, a literacy coach,

asked the plaintiff to read the part of TimotlayBlackWest Indian manbecause he had

1Plaintiff mistakenly refers to this bools&The Cays’ SeeAm. Compl. § 27. Based on Plaintiff's
description and quotations from the book, it isacl@e is referring to “The Cay,” a youtaglult novel
about a friendship between a shipwrecked Whitedrog an older West Indian man who rescuis.h
SeeTheodore TaylorThe Cay(1969).



“the right accent.”ld. The plaintiff found theauthor’sdescription of Timothyreferred
toin the bookas “the Negro”and thedialogue writtenin a phonetic vernacular, to be
“insensitive, demeaning, and humiliatingid refused to read the passabg. Plaintiff
alleges that, Principal Garcia “must have approaed condoned” the use of the book.
Id. Plaintiff also allegeshat he saw Principal Garcia sitting in the backhsd room with
another teacher, smilingt the time he was asked to do the readirgy 28. Similarly,
plaintiff alleges thate was the only teacher reiged to read with his class tlyeung

adult novelRoll of Thunder, Hear My Crya book that repeatedly uses the @or

“nigger.” Id. ¥ 29.

Plaintiff alleges thafor the 20062007 school yearPrincipal Garcia created a
segregatedunchroom.|d. { 30. Plaintiff and the only otheBlack, Caribbearteacher
were scheduled to a separate lunch period fronr thna fifth gradecolleagues, who
were Hispanic and Indian/ Guyanese, respectivélye teachers in third grade and

fourth grade, all of whom we&hite or Hispanic, shared the same lunch pesiod

On December 22, 2006, the staff had a luncheon énsdhool library.Plaintiff
alleges thaof the four fifth grade teachers, Principal GarcidyonformedRosaRuiz,
who is Hispanic, about the luncld.  31. The other three teachers, wivere Black or

dark-skinned were excluded.

On December 14, 200@Jaintiff requested some documenterh his personnel
file. Id. Y 34. On December 22, 2006, lisionrepresentative was informed that
Principal Garcia shredded various documents frogpleirsonnel file, including
“[p]laintiff's internship documents and letterscommendation and commeation.”
Id. Plaintiff alleges that Garcia did not shred thewdments of any other teacherlsl.
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Finally, plaintiff alleges that when his class pmrhed at a cultural day on June
14, 2006, Principal Garcia, along with four othefleagues, walked ouwdtf the
performance.ld. § 33. Plaintiff alleges that they watched all dtber classes perform

and returned to the rooas soon as his class finished

During the 20062007 school year plaintiff was observieg Dionne Jaggon
(“Jaggon”), theschool's mah coach? Andersen DeclEx. L, at16, 1823. On October
18, 2006, December 19, 2006, and January 16, 2D&g®pn observed plaintiff teaching
math clases Id. Ex. N-P. Jaggon was critical of plaintiff's teaching, findjyra number
of deficiencies.ld. AP Mendezlso formallyobserved Plaintiff teaching a
Literacy/ Social Studies class on October 3, 2006 aMhth class on January 25, 2007.
Id. Ex. Q &R. AP Mendezanked plaintiff “satisfactory.” Principal Garciarmaly
observed plaintiff teaching a Math class on Margh2D07. I1d. Ex. S. Principal Garcia
deemed the lesson “unsatisfactory.” On April 1607, Superintendent Rodriguez
Torresobserved plaintifandwas critical of plaintiffsplanningand teachingld. Ex. T
& U. Plaintiff received an overall rating of “unsatisfactory”’ ors 20062007 annual

professional performance reviewd. Ex. TT.

. Plaintiff's Complaints

A. The Office of Equal Opportunity

On December 272006, plaintiff fled a complaint with the Officef Equal
Opportunty (“OEQ”) in theDOE, alleging Principal Garcia discriminated againshh

on the basis of his color, race, and national oridd. EX. YY. In a report dated

21n March 2007, Principal Garcia hired Jaggon, vidhBlack and of Caribbean descent, to be an Assista
Principal at P.S. 65. Defs.’R. 56.1 11 28, 19@dArsen Decl. Ex. L at 12; Ofodile Aff. Ex. 31 &11
Therefore, the Court refers to Jaggon as “AP Jafifionthose events occurring after her promotion.
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February 20, 2007, the OEO found that “the compdainpresented no credible
evidence that hwas discriminated against because of his race”Rmuicipal Garcia
“provided credible responses to each of the alliegest” Id. Ex. ZZ. Plaintiffs appeal

was denied in a decision dated May 4, 200J.Ex. BBB.

B. The Equal Employment Opportunity Commission

On January 4, 2007, plaintiff submitted an Intakee®ionnaire to the Equal
Employment Opportunity Commission (‘EEOC). Ex. GGG. On February 7, 200,7
plaintiff filed a Charge of Discriminationvith the New York State Division of Human
RightsandtheEEOC againsthe DOE and NYC, alleging discrimination on the basfis o
color, race, and nationalrigin. Id. Ex. HHH. Plaintiff submitted an amended charge
on October 22, 2007d. Ex. I1l. On December 18, 2008heEEOC issued a righto-
sue later to the plaintiff.1d. Ex JJJ Prior to the commencement of this action, the
EEOC did not file any action or enter into any cihation agreement regarding Phillip’s

complaint. Am. Compl. | 14.

[1. Plaintiff's Retaliation Claim
Plaintiff allegesdefendantsretaliated against hirafter he filed his OEO and
EEOC complaints This retaliation included more than twenty negaperformance

evaluationg’ referring plaintiff for psychological evaluationpélersen Decl. Ex. CC &

3See Andersen Decl. Ex. X (letter from AP Mendez dafith 2, 2007 regarding failure to use Kaplan
books);id. Ex Z (letter from Principal Garcia dated Kz 8, 2007 regarding plaintiffs January 8, 2007
grievance)id. Ex AA(memorandum from Principal Garcia dated Maféh 2007 regarding disorderly
dismissal of studentsid. Ex. S (report of March 19, 2007 observation bynleipal Garcia)jd. Ex BB
(letter from Principal Garcia dated March 30, 2007 r&dag unsupervised students and unprofessional
behavior);_id Ex. CC (letter from Principal Garcia dated April, 2007 regarding March 30, 2007
incident of unprofessional behavior and directirtglips to submit to psychiatric evaluationyt. Ex. T
(report of April 16, 2007 observation by Superindemt RodrigueZForres);id. Ex. DD (letter from AP
Jaggon dated April 19, 2007 regarding harassmenottodr teachers)d. Ex. EE (letter from AP Jaggon
dated April 20, 2007 regarding multiple instances ofowafessional conduct)d. Ex. FF (letter from AP
Jaggon dated April 27, 2007 regarding student gigeé and unprofessional conducid; Ex. GG (letter

8



PPP; using “derogatory termsi reference to plaintiff, Am. Compl. § 35; and the
instigation of disciplinary charges, Andersen Dé&ot. UU & V. On October 26, 2007,
plaintiff was suspended with payd. Ex. UU. Approximately one year later, by a letter
dated October 7, 2008, piiff's H-1B visa was revoked on the grounds that he had
been suspendetlld. Ex. WW. Without the visa, plaintiff was ineligibte work in the

United States and his employment was terminateefs.CR. 56.1 1 76.

Plaintiff filed additional complaints with the OEO on April 18, Z0@&nd with the
EEOC on October 22, 2007, alleging he was retadiatgainst for his first OEO and
EEOC complaints. Andersen Decl. Ex. CCC &llh a report dated May 30, 2007, the
OEO found that the evidence did not substatet plaintiff's retaliation claimsld., Ex.
DDD. Plaintiff also filed a complaint with thBOE on June 1, 2007 against Principal
Garcia and another teacher, James Caulfield (“@adl}, alleging he was harassed and
threatenedld. Ex. FFF. The Ofte of Special Investigations (“OSlteferred the
investigation to the regional superintendeid. In a decision dated July 9, 2007,

Superintendent Rodrigu€orres foundplaintiffs complaintto be unfoundedId.

from AP Jaggon dated April 27, 2007 regarding insudination);id. Ex. LL (letter from Principal Garcia
dated May 4, 2007 requiring plaintiff to submit$es plans each Monday for revievid: Ex. MM (letter
from Principal Garcia dated May 7, 2007 giving feadk on lesson plansig, Ex. NN (letter from
Principal Garcia dated May 15, 2007 regarding lesglans, requiring resubmissiond. Ex. HH (letter
from Principal Garcia dated May 15, 2007 regardimgxcused absencead. Ex. Il (memorandum from
AP Jaggon dated May 16, 2007 regarding classroosenfations and plaintiff's inappropriate racial
comments)id. Ex. OO (letter from Principal Garcia dated May 2807 regarding performance
deficiencies and failure to submit lesson plang)Ex. PP (letter from Principal Garcia dated May 29,
2007 regading performance deficiencies and lesson plams)x. JJ (letter from Principal Garcia dated
June 1, 2007 regarding inappropriate social studie@ss material)id. Ex. QQ (letter from Principal
Garcia dated June 4, 2007 regarding deficiencidesam plans);id. Ex. RR (letter from Principal Garcia
dated June 11, 2007 regarding lesson plans angr éib resubmit)id. Ex. SS (letter from Principal
Garcia dated June 18, 2007 regarding lesson plahsix. KK (letter from AP Jaggon dated June 27,
2007 regarding insubordination and failure to follpartfolio regulations).

4 Although hearings were held before an arbitraseeAndersen Decl. Ex. V\at 2, the arbitrator did not
render a decision on plaintiff's disciplinary chasgprior to the revation of plaintiffs visa. Once
plaintiff's visa was revoked, the arbitration becamoot and no final decision was rendered on the
merits. Seeid. at 4.



JURISDICTION

This Court has original jusdiction over plaintiff'sTitle VIl and § 1981 clains,
claimsarising under federal law. The Court also has semgntal jurisdiction over
plaintiff's state law discrimination claims. Fedércourts have supplemental
jurisdiction over “all other claimthat are so related to claims in the action withirch
original jurisdiction that they form part of therm@a case or controversy under Article Il
of the United States Constitution.” 28 U.S.C. 1%). Astate law claim forms part of
the same contrarsy if the state and federal claim “derive fromoanenon nucleus of

operative fact.”United Mine Workers v. Gibhs383 U.S. 715, 7286 S.Ct. 1130 16 L.

Ed.2d 218(1966). Here, the parties and alleged events ajuties that form the basis
of plaintiff's federal claims are identical to those thatrh the basis of plaintiff's state

law claims.

DISCUSSION

Summary Judgment Standard

Summary judgment is appropriate “if the movant skalat there is no genuine
dispute as to any material fact and thevant is entitled to judgment as a matter of
law.” Fed R. Civ. P. 56(a). As an initial matter, the moyiparty has the burden of

demonstrating that no genuine dispute of mateael éxists for trial. Matsushita Elec.

Indus. Co. v. Zenith Radio Corp75 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed538

(1986). “Aparty asserting that a fact cannot bésayenuinely disputed must support
the assertion by: (A) citing to particular partsnoéterials in the record, including

depositions, documentsleetronically stored information, affidavits or darations,
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stipulations (including those made for purposeth@e motion only), admissions,
interrogatory answers, or other materials; or (Bd)wing that the materials cited do not
establish the absence presence of a genuine dispute, or that an adveasg cannot

produce admissible evidence to support the faced.R. Civ. P. 56(c)(2).

Once the moving party has met this burden, the spypparty “must do more
than simply show that there is sommetaphysical doubt as to the material facts. . . .
[T]he nonmoving party must come forward with speciécts showing that there is a

genuine issue for tridl Caldarola v. Calabres€98 F.3d 156, 160 (2d Cir. 2002)

(quotingMatsushita475 U.S. at 58-87 (emphasis in original)). “If a party fails to
properly support an assertion of fact or fails togerly address another party’s
assertion of fact as required by Rule 56(c), thertonay . . . grant summary judgment if
the motion and supporting matals —including the facts considered undisputed

show that the movant is entitled to it.” Fed. R..®. 56(e).

The Court is compelled to draw all reasonable iafexes in favor of the

nonmoving partyMatsushita475 U.S. at 586, and a genuine dispaxkists if a

reasonable jury could find in favor of the nomoving party.SeeAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91d..H 202 (1986). However,
“[i]f the evidence is merely colorable, or is nogsificantly probative, summary
judgment may be grantedAnderson 477 U.S. at 24950 (citations omitted). “[T]he
mere existence gfomealleged factual dispute between the parties” alilenot defeat
a properly supported motion for summary judgmelmt.at 24748. “Thus, the
nonmoving party may not rest upon mere conclusdiegations or denials but must set

forth ‘concrete particulars’showing that a trialneeded.R.G. Grp., Inc. v. Horn &
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Hardart Co, 751 F.2d 69, 77 (2d Cir. 1984) (quoting S.E.(Res. Automation Corp.

585 F.2d 31, 33 (2d Cir. 1978))

[l Statute of Limitations

In seeking summary judgmemtefendants first argusome ofplaintiff's
discriminationclaimsare barred by the applicable statute of limitatiombese
arguments are without mier For the reasons discussed beltlme majority of the
alleged discriminatory actsrenot actionable because they were hadverse
employment actions.Theonly actionableact of alleged discriminatiors plaintiff's
suspensiorirom teachingon Octoler 26, 200 &And subsequent terminatioifhis act
clearly falls within the applicablstatutesof limitation, as do all alleged acts of
retaliation® The other alleged discriminatory adesg., derogatory gestures and
disparate treatmenthough not actinablein themselvesmay nevertheless be cited as
evidence in support gflaintiff's timely claim (for example, as evidence of pretegt)en

if they fall outside the statute of limitationSeeFlynn v. N.Y. State Div. of Paro]&20

F. Supp. 2d 463, 48(.D.N.Y. 2009)(female parole officer could only recover for
discreet acts of discrimination falling within tiseatute of limitations butime-barred
discriminatory actsverestill admissibleas “background evidenc® (citing Natl R.R.

Passenger Corp. Morgan 536 U.S101, 113, 112 St. 2061, 153 L. Ed. 2(2002);

Glynn v. Cnty of Suffolk, 50 FE App’x 58, 5859 (2d Cir.2002)).

5The statute of limitations for plaintiff's Sectidi®81 discrimination claims is four years, 28 U.HC.
1658(a);Jones v. R.R. Donnelley & Sons C641 U.S. 369, 124 S. Ct. 1836, 158 L. Ed. 2d (2D0The
statute of limitations for plaintiff's NSHRL and NYCHRL claims is thregars.Kassner v. 2nd Ave.
Delicatessen In¢496 F.3d 229, 238 (2d Ci2007). To be timely, plaintiff must file a chargé
discrimination with the EEOC (or state or local @églent agency) within 300 days of the alleged
discriminatory act.See42 U.S.C. § 2000€5(e)(1);Hill v. Citibank Corp, 312 F. Supp. 2d 464, 472
(S.D.N.Y. 2004). This requirement effectively actsastatute of limitations and therefore plain¢diuld
not recover under Title VII for acts of discriminam occurring prior to April 11, 2006.
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Plaintiff's hostile work environment claimexe not subjedio these statutes of
limitations becausgt] heir very natue involves repeated conduct...The tinlawful
employment practiceherefore cannot be said occur on any particular day. .Such
claims are based on the cumulative effect of indtinal acts.Morgan, 536 U.S. at 115
(citation omitted) For plaintiff's hostile work environment claimyp]rovided that an
act contributing to the claim occurs within therfidj period, the entire time period of the
hostile environment may be considered by a courthe purposes of determining

liability.” 1d. at 117

1. Plaintiff's Discrimination Claims Pursuant to Title VII, § 198 1land the
NYSHRL

Plaintiff alleges defendants subjected hindiscriminationbased on hisace,
color, and nationleorigin pursuant to Title Viend the NYSHRL, and to discrimination
based on his race and color pursuant to 8§ ®8hese claims are analyzed under the

burdenshifting framework set fortin McDonnell Douglas Corp. v. Greed11 U.S. 792,

93 S.Ct1817,36 L. Ed. 2d 668 (1973%eeVivenzio v. City of Syracuse511 F.3d 98,

106 (2d Cir. 2010) (noting the basic analyticalnfrework for claims under Title VII, 8

1981, and the NYSHRL is the same).

Under theMcDonnell Dougladramework plaintiff must first establish a prima

facie case of dcrimination by demonstratingil) he 8 a member of a protected class;
(2) he was qualified for his position or was penfong his duties satisfactorily; (3) he
suffered an adverse employment action; andliiéye issome evidence of a causal

connection betweehismembership in a protectedasls and the adverse employment

6 Section 1981 does not protect against discrimimabased on national originAnderson v. Conbqyl56
F.3d 167, 170 (2d Cir1998).
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action. St. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 506, 113 S. Ct. 2742, 125 L. Ed. 2d

407 (1993. The demonstration of a prima facie case “in effeetates a presumption

that the employer unlawfully discriminated agaitis¢ employee.”Scaria v. Rubin117

F.3d 652, 654 (2d Cirl997). Although the standard to establish a prima faceeda
not high, conclusory allegations alone are insidfi¢ to support an inference of

discrimination. Sharif v. Buck 152 F. Appx 43, 44 (2d Cir. 2005)

After the plaintiff has satisfied thisitial burden the burdershifts to the
employerto provide a legitimatenon-discriminatory reason fathe adverse

employment actionPatterson v. Cntyf Oneidg 375 F.3d 206, 221 (2d Ci2004).

This showing must be supported by admissible evteeaihat, if believed by the trier of
fact, would support a finding that unlawful discimation was not theause of the
employment action. Themployer'sburden of production also is not a dendang one;
they need only offer a nediscriminatory explanation for the employment demis

Bickerstaff v. Vasar Coll., 196 F.3d 435, 446 (2d Cir. 1999) (citation omadatte

If the employer carries this burden, the burderftstoack to the plaintiff to
demonstate thathe legitimate reasons offered by tt@ployerwere not its true
reasons, but were a pretext for discriminatidgtatterson375 F.3dat 222 (citation
omitted) Throughout this analysis, “[t]he ultimate burdenpeafrsuading the trier of
fact that the defendant intentionally discriminagaghinst the plaintiff remains at all

times with the plaintiff.” Texas Dep't of Comm. Affairs v. Burdind50 U.S. 248, 253,

101S. Ct. 1089, 67 L. Ed. 2d 207 (1981).
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A. Plaintiff's Prima Facie Case

It is undisputed that plaintiff hasstablished the firgtvo elements oaprima
facie claim: he is a member of a protected classbee he is a Black man of Caribbean
descentandhe was qualified, based on his education, pastoperdnce, and experience,
for hispositionas a teacherRegarding the third element, defendants argue that
plaintiff was not subject to an adverse employmaction until October 7, 2008 when
his work visa was revoked, resulting in the autoimegrmination of his employment.
Defendans argue that because the work visa was automaticalbkedand “Principal
Garcia or other administrators at P.S. 65 did ntehany input in or knowledge of the
decision to revoke plaintiff's visaDefs.”Mem. at5-6,there can be no inference of

disciminatory intentand plaintiff cannot meet the fourth element ofrarpa facie case

Defendantsarguments areneritless An adverse employment action is one that
results in a materially adverse change in the teama conditions of employmepnduch
astermination, demotion, wage reduction, loss of d#agor significantly reduced

material responsibilitiesSanders v. N.Y.C. Human Res. Admi61 F.3d 749, 755 (2d

Cir. 2004). Defendantsubjectedlaintiff to disciplinary action and suspendiein
from teachingn October26, 2007 Plaintiff's suspension from teachircgearly

gualiiesasa materially adversemployment action

In support of the inference thhtssuspension was motivated by animpkintiff
allegesspecific incidents wherBrincipal Garcia made discriminatory comments and
gestures toward him and treated him differentlyrirdvhite and Hispanicolleagues
Plaintiff argues that these discriminatory actdl¢a the inference that his suspension

was motivated by his race, color, mational origin.The requirements for establishing a
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prima facie case are minimal atldesespecificallegations are suffient to satisfy the

standard

B. Defendants Have Articulated a Legitimate Non-Discriminatory
Reason forSuspendingPlaintiff

Defendantsiave articulatedegitimate, nondiscriminatory reason for spending
plaintiff from teachingsupported by admissible evidence. Defendatetisn
disciplinary charges were brought and plaintiff véaspended because fmendered
incompetent and inefficiet service, was insubordinate, engaged in miscohdnd
neglected his duties .. ..” Andersen Decl. EK.Un support, @fendantsubmit
recordsdocumentinglaintiff's deficiencies as a teher during the 2002007 school
year. Theseincluded:regulrly teachindessondar below graddevel, Ex. NN, PP, RR,
SS preparing inadequate or no lesson plans, Ex.f@ilng to follow the regional
pacing calendaor New York City Curriculum Planning Guid&x. RR, UU refusingto
attend mandatory teacher ptengs, Ex. UJat 2;andfailing to respond to constructive
criticism, Ex. RR SS. Defendantsalsoprovided detailed examples plaintiff's
insubordination and unprofessional behavtimwards Principal Garcia and AP Jaggon
during the 20062007 school yar including among other thingslisrespectful
comments and letters, refusal to follow instrucgpandfailure to submit lesson plans

when requestedSeeAndersen Decl. EXZ, CC,EE, FF, GG & UU.

C. Plaintiff Has Failed to Show that Defendants’ Proffered Reagsuts
are Pretextual

Because Defendants have proffered a legitimateareés the employment
action, any presumption of discriminatiemds anglaintiff bears the burden of

showing defendantéegitimate reasons were a pretext for discriminatitn order to
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meet this burdenplaintiff has alleged aumber of instances in whidPrincipal Garcia
treated him in a derogatory mannerdascriminated betweeBlack, Caribbean teachers
andWhite or Hispanic teachersSeePl.'s Mem. at 33.For the reasonset forth below,

the Court finds plaintiff has failed tgpfoduce evidence such that a rational finder of fac

could conclude that the adverse action taken aggm] was more likely than not a

product of discriminatory animuseibowitz v. Cornell Uiv., 584F.3d 487, 504 (2d

Cir. 2009).

1. Derogatory Comments & Gestures

Plaintiff alleges thaprior to his suspension he was subject to a nunober
derogatory gestures and comments. These induaeomment by Principal Garcia in
June, 2005 that she woulka “a slave driver” the next school year; using merex
finger to summon him, in a manner he found insgtinutting he finger in her mouth
as thoughvomiting when plaintiff was singing theational anthem ofkey in early
2006, walking out of a perfomance by plaintiff's studentsn Junel4,2006, and using
“derogatory terms”in her letters to his personfilel Plaintiff also alleges that he was
humiliated at a staff development day in Novem2€&XQ06 when he was asked to read

the part of Timothy inThe Cay

The Court is not persuaded that a reasonable jouldcfindthatthesecomments
and gestures demonstrate the defendgrtdferedreasonsare apretext for
discrimination Principal Garcia’s “slave driver” comment was aastremarkmadetwo
years before plaintiff was suspende@uch sray remarks are insufficient to show

pretext. SeeLee v. N.Y. State Dept. of HealthiN0.99 Civ. 4859 (RMB) (HBP), 2001 WL

34031217, *19 (S.D.N.Y. Apr. 23, 200@Remarks by employer cannot establish pretext
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when they are remote in time and unrelated to tredlenged adverse employment

decision).

Although plaintiffalleged in his complaint th&rincipal Garcia did not use her
index finger to summonon-Black, nonCaribbearnteachersat deposition plaintiff
conceded that he did not know if this was true hisehe never asked other teachers if
she gestured to them in this waAndersen Decl. Ex. Bat178. As for gesturingvhile
he was singing, plaintiff conceded that he was siggery loudly and ofkeyand that
he assumed this was the reason Principal Garcieenfagl gestureld. at 189. Plaintiff
presents no evidence the gesture was related torbtected classSimilarly, plaintiff
presents no evidendé&rincipal Garcideft the school performander any discriminatory
reason.Plaintiff never asked her why she left and she Wwattcthe performance of Ms.

Mohammed’s class,mtherBlack, Caribbeanteacher.Ofodile Aff. Ex. 31 at173-74.

The only “derogatory termsilleged by plaintiff aréermssuch as “loud,
aggressive, threatening, scary’lettersPrincipal Garcia wrotéo his personnel file.
Ofodile Aff. Ex. 31 at 190 There is no evidence these were codederogatory
references tplaintiffs race Rather, they appear to bepors o the complaintsnade

by plaintiff's fellow teachers.

Finally, it is undisputed thalene Brodsl, a literacy coach, oversaw the training
sessiomand asked plaintiff to do the readifrgm The Cay not Principal Garcia.
Plaintiff provides no evidencetsupporthisassertion that Principal Garcia “must have
approved and condoned” the use of the book. Amm CHb28.Both Principal Garcia

and AP Jaggontestified thatthe reading material was decided on at the regiteal;
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Principal Garciavas uninvoved in the selection and was unaware what book bel

used SeeAndersenDecl. Ex. Gatl1l7172; Ex. M, at86.

2. Disparate treatment
a. November, 2004 Observation
Plaintiff alleges thabn a single occasion duringclassroom observation,
Principal Garcia psitioned her chair so that she had her back tmpif§ something he
had never experienced beforrincipal Garciastatedshe sat this way because she
wanted to see the students’faces and observe élydlvey reacted to plaintiff's teaching.
Ofodile Aff. Ex. 31, at 60. Other thamplaintiff's speculationthere is nothing in the
recordto indicate Principal Garcia intended her seatmbe disrespectful or that she
treatednon-Black ornon-Caribbearteachers differentlyher explanation for her seag
was reasonableshe gave plaintiff a positive review of his teadlgiand during

subsequent observations of plaintiff, she did ribthss way. Seeid. at 6167.

b. 2004 Parent Complaint
Plaintiff alleges that Principal Garcia failed wlbw protocd when she did not
call him into her office to give him an opportunttyrespond immediately to a parent
complaint. However, plaintiffdid not produce anwritten policy that required Principal
Garcia to do s, nordid heestablish an unwritten policy existed because hg waable
torecallany occasion when Principal Garcia followed thisparted protocol.See

Ofodile Aff. Ex. 31 at 70-72.

c. November 2005 Observation
Plaintiff allegesthat inNovember 2005 Principal Garcgave plaintiff four days
notice ofa classroom observatiomhile two Hispanic teachers were given two weeks
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notice Plaintiff also alleged he was required“t@here” to a ten page documednt an
observation, but that the Hispanic teachers wette However, paintiff was unabled
produce the document or even recall whaeguiredbecausédne “‘didn't bother to read
all of it.” Ofodile Aff. Ex. 31, at 100. It is undisputed thaschool policyrequired
teachergo plan lessonat least five days in advancé@ndersen Decl. Ex. Gt 136 Ex.
D, at 106 see alsd&x. K. Principal Garcia testified thdtecause teachers are expected
to be prepared in advanaheplansobservations based on h&cheduleand does not
always give advance noticéd. at 137. Plaintiff presented no ed¥ence that he was
disadvantaged by four days’notice or by his faélao follow the ten page documertie
testified that hdnad, in fact, plamedhis lessons a week in advan@dpdile Aff. Ex. 31,
at 101, and it is undisputed th@laintiff received d'satisfactory” ratingrom the

observation.

d. Internships

Plaintiff alleges that Principal Garcia underminted ability to complete an
administrative internship and assigned him lessam@nt duties thahVhite or
Hispanic interns. It is undisputed, howeytehat Principal Garcia recommended
plaintiff for the internshipa necessary prerequisite his participationAndersen Decl.
Ex. C, at144; Ofodile Aff. Ex. 31, at80, and hat plaintiffsuccessfulllcompleted the
internshipunder the supervision of AMendez Andersen Declat 161 Ofodile Aff. at
92. Plaintiff conceded at deposition that it was entirgppropriate for an assistant

principal to mentor him Ofodile Aff. Ex 31 at97-98.

Moreover, hen asked why he thought Principal Ganmsreluctantto allow

him todothe internshipatfirst, plaintiff testified, “I think it might have allesulted
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from me having talked to my colleagues about heniug her back on me, telling me
she was going to be a slave driver, my going touh®mn meetingad simply asking a
guestion and other things that might have transpire. | mentioned them to my
colleagues and it’s a small school and words getiad” Ofodile Aff. at 84. While
relevant to plaintiff's retaliation claim, none tdfese reasons arelated to plaintiff's

race, color, or national origin.

e. At-risk Student Assignments

In 2006, plaintifrequested assistance to help witv-performingstudents in
his class Principal Garcia denied the requestlaintiff alleges this denial was an axt
discrimination becauseWhiteteacher, James Caulfield (“Caulfieldfeceived a
teaching assistant even though he had fewerdeworming students in his class.
Principal Garcia testifiethat a teacher receivas assistahunder two circumstances
the number of students in the classiches 3810; or ifthelndividualized Education
Plans (TEPs”) of individual studentsall forone Andersen Decl. Ex. at16366. It is

undisputed that@ither circumstance applied to plaintifheeOfodile Aff. Ex. 5.

f. Warnings and Letters to File
Plaintiff alleged he was warned on January 2, 20€arding the Kaplan pacing
calendar and otheron-Black, non-Caribbearnteachers were not. Defendants have
submitted copies of letters, dated January 2, 20®3dll of the fifth grade teachers,

instructing them to use the Kaplan pacing calend&aeAndersen Decl. Ex. X.

g. Rollof Thunder Hear My Cry

Plaintiff alleges healonewas required to usRoll of Thunder Hear My Crya

book that repeatedly uses thecial @ithet“nigger,” and that this was done to humiliate
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him. Principal Garcia testified books were selected podchased at the regional level
and she had no role in deciding which books wolddubed by teachers. Andersen Decl.
Ex. C at182. In his depaition plaintiff admitted that it was the distrithat selected the
book for usenot Principal Garcighat he never made a complaint about the book, and
that he never asked other teachers if they weraired to use the book. Ofodile Aff. Ex.
31 at179, 18081 Plaintiff also testified that he did not use anathesigned book,
Sounder after he was warned by another fifth grade teacBamnatiNarine that it

also contained racial epithets and “wasn't the bfoskus to read,lemonstrating

plaintiff exercised discretion in the use of assigned bo&exOfodile Aff. Ex. 3] at

182-83.

h. LunchroomSegregation

Plaintiff alleges that during the 2008007 school year Principal Gaaareated a
segregated lunchroom by schedulingiptiff and the only otlker Back, Caribbean
teacherMs. Mohammed}{o a separate lunch period from their two fifth gea
colleagues, whaverenot Black” Principal Garcia testified that she scheduled dader
lunch based on the lunch room’s maximum capacity @re number oftudents in
other grades. Andersen Ex.&184-85. AP Jaggonestifiedthat the fifth grade,
comprised of four classes, was divided in half: tftdth grade classes lunched with the

third grade and two lunched with the fourth grade.dersen Decl. EXM, at83.

7 The Court notes thatne of the fifth grade colleagues from whom plaintias separated, MNarine,

was by plaintiffs own description, “a dardkinned Guyanese/IndianAm. Compl. { 31. Herdp create

an inference of discrimination, plaintiflacesMr. Narinein the same category &ghite or Hispanic
teachers. At other times when it supports hisneliplaintiff identifies Mr. Narine as a teachercofor.
See, e.g., Id(arguing Mr. Narine’s exclusion from the staff khreon was evidence “all of the dark-skinned
teachersn the fifth grade were exclud8d These selserving variations undermir@aintiff's claims.
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Therefore, plaintiffand Ms. Mohammed would havebeassigned to lunch witWhite
or Hispanic teacherfisom a lower gradeand were not segregate®laintiff was unable
to rebut thigestimony at his deposition, plaintiff could not recall wiher other classes
were assigned to the same lunch period as he andBlisammed.SeeOfodile Aff. EX.

31 at18687.

i. Staff Luncheon

Plaintiff alleges Principal Garcia discriminated éxcluding fifth gradd¢eachers
of color froma staff luncheonn Decenber 2006 No rational trier of fact could finthis
incident was anything other than an administrativersight. AP Jaggortestifiedthat
the school secretaputaflier in evely teachers mailbox, announcing the lunch.
Andersen Decl. Ex. Mat83. AP Jaggonalso includedhe lunchannouncemenin a
weekly bulletin sherepared and delivered by hand to each teachdudig plaintiff.
Andersen Decl. Ex. Mat84-85. Plaintiff testifiedthat all other teachers in the school
attendedOfodile Aff. Ex. 31 at111, which would have included teachers of color.
Plaintiff also testifiedhat hewas invited to an@ttended other staff luncheons prior to

this incident and after this incidenkd.

J. Treatmentof Other Teachers
As evidence of pretext, plaiiff also poinsto the disparate treatment of other
members of staff. PlaintitillegesPrincipal GarciacausecdeightBlack or Caribbean

teachers to beemovedor leave between 2003 and 209 However, plaintiff's

8 These teachers wergl) Ms. Bell Farmer, an Adstant Principal idetified as Black and Panamaniai2)
Ms. Lacey, an Assistant Principal of coloB)(Ms. Ferron, a Guidance Counselor, itiéed as of color and
Jamaican(4) Ms. Roy, a Guidancedlinselor identified as Jamaicai®) Ms. Khan, a teacher édtified

as Indian and Guyanes@) Ms. Marerro, idenified as Indian and Trinidadigrf7) Ms. Mohammed,
identified as Black and Caribbepand (8) plaintiff. Ofodile Aff. Ex. 31 at 190-98ndersen Decl. Ex.
RRR, at 139.
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allegations are undermined by a pallyiandwritten staffing charhesubmitted.See
Ofodile Ex. 28. As far as the Court can discerlajmtiff shows 25 White or Hispanic
teachers alsawereremoved or left during the same perid@laintiff's allegations are
also undermined by Principala@cia’s hiringand promotiorof AP Jaggon, whavas
Black and CaribbegrAssistant Principal Leatrice Johnson, who was Blaele
Andersen Decl. Ex. (at82; Declaration of Robert Parlato datédly 19, 2010(“Parlato
Decl.”) at 2,and two Black substituteeachers.SeeParlato Decl. at 2Pl.'s Mem. at 32

n.3.

Plaintiff also submitteds evidenc®EO complaints against Principal Garcia
from Ms. Mohammed, who was Black and Caribbean, astder Marrero, who was
Indian and CaribbeanSeeid. Ex 29, 30, &31at194.Theseunsworn statementse
inadmissible in opposition tasummary judgmeninotionandMs. Marrero’s complaint
does not support plaintiffs claim, consisting,iedoes, of a single page that fails to
specify the nature of her complaintltough the Court may take judicial notice of the
fact Ms. Mohammed made a complaiof racial discrimination, this fact alone is not
sufficient to demonstrate that defendants’reagonsuspending plaintiff from

teaching are pretextual

Having reviewedheevidence in the light most favorable to the pldinthe
Court findsthatdefendants have successfully rebutpdaintiffs prima facie case and
providedlegitimate,non-discriminatoryreasons foplaintiff's suspension Phintiff has
failedto presentevidencehathis suspension was motivated by his race, color, or

national origin Because there is ngenuine issue for triasummary judgment must be
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granted tall defendant®n plaintiff's Title VII, 8 1981, and NYSHRIdiscrimination

claims.

V. Plaintiff's Discrimination Claim Pursuantto NYCHRL

NYCHRL claims must be considered separately from fedardlstate law

discrimination claims.Vargas v. Morgan Stanle¥38 F.Appx 7, 10 (2d Cir. 2011).

Previously, courts interpreted the NYCHRL as coesige with Title VIl and the
NYSHRL. The New York City Council rejected suchuegplents by passing the Local

Civil Rights Restoration Act of 2005.oeffler v. Staten Island Univ. Hospb82 F.3d

268, 27#79 (2d Cir. 2009) (explaining the 2005 Act “abolisd] parallelism’between

the [NYCHRL] and federal and state adtiscrimination law”).

To state a discrimination claim under NYCHRL, plafhneed not showhat an
employment action was materially adverse; any mamfeiscrimination is prohibited.

SeeMargherita v. FedEX ExpNo. 07 Qv. 4826 (NG) (RER) 2011 WL 5024577, at *8

(E.D.N.Y. Oct, 20, 2011)Neverthelessa plaintiff must still link the adverse
employment action to a discriminatory motivationdamhere a plaintiff fails to do so,
his clams fail. Id. For the reasons discussed above, plaintiff hasdaib make such a

link and plaintiffs NYCHRL claim must also be disssed.

V. Hostile Work Environment

A. Legal Standard for a Hostile Work Environment Claim under Title
VIl , §1981and NYSHRL

To survive a summary judgment motion on a hostilgkvenvironment claim,
“Ip] laintiff must introdwe evidence showing that hi@rkplace was permeated with

discriminatory intimidation, ridicule, and insuilhich wassufficientlysevere or
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pervasiveto aker the conditions of the victim'employment and créaan abusive work

environment’. Davis-Bell v. Columbia Univ, No.10 Civ. 4362 (CM)2012 WL 946680,

at *14 (S.D.N.Y. Mar. 19, 2012emphasis in originaljquotation and citatiomomitted).
Hostile work environment claims under Title VII[ 1881, and NYSHRL are all analyzed

using the same standar@eeCitroner v. Progressive Cas. Ins. C»08 F. Supp. 2d 328,

339 (E.D.N.Y.2002) (citations omitted).

In order to prove that a workade is “hostilg’ a plaintiff must demonstrate that:
“(1) hesubjectively perceive[d] the environment to be abey2) the conduat alleged
objectively create@n environment that a reasonable person wouldtiostile or
abusive;and (3) that the work environment walsusve to employeebecause otheir

race, gender, religion, or national originCunningham v. N.XS. Dept of Labor, 326 E

App’x 617, 620 (2d Cir. 2009)guotation and citation omitted A work environmens

hostility is assessed based on the totalitthaf circumstancesHarris, 510 U.S. at 23

B. Legal Standard for a Hostile Work Environment Claim Under the
NYCHRL

For the reasons discussed above, NYCHRL claims rhesonsidered separately
and have a more liberal pleading standarcdNYCHRL hostile workenvironment claim

need not meet the “severe or pervasive” thresholdet actionableWilliams v. N.Y.

City Hous Auth., 61 A.D.3d 62, 3-80, 872 N.Y.S.2d 271st Dept2009). Instead, the
relevant consideration is whether there is a teabsue of fat as to whether the
plaintiff “has been treatkless well than other employetbgcause of his race or

national origin.ld. at 78.
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C. Plaintiff's Hostile Work Environment Claim Fails

Plaintiff's claims fail becausbe has not shown he sufferady mistreament
because of his race or national originnecessary elemennhder both standards
Plaintiff's hostile work environment claisarepremised on the same allegaticasshis
discrimination clains. For the reasons discussed previoudbfendants have psented
legitimate reasons for each act of alleged disanemiion. Plaintiff has failed to present
any evidence that would permit a rational juryitcdfthese legitimate reasons were a
pretext fordiscrimination based on plaintiff's race, color,mational origin. Moleover—
even if true—thedisparaginggommentsand gestureallegedly made by Principal Garcia
and others wermeither severe nor pervasive enough to constitutestile work
environment.“For ‘racist comments, slurs, and joké&s be actionable as a hostile Wwor
environment, there generalipust be more than a few isolatextidents of racial

enmity.” Davis-Bell, 2012 WL 946680, at *19 (quotingchwapp v. Town of Avon118

F.3d 106, 110 (2d Cin997)) The NYCHRL, like Title VIl and theNYSHRL, is not a
“general civility code,” and “petty slights andivial inconveniences” are not actionable.

Campbellv. Cellco P’ship 10 Civ. 9168 (SAS)2012 WL 400959, *§S.D.N.Y. Feb. 7,

2012)(quotingWilliams, 872 N.Y.S.2d at 38, 40).

VI. Retaliation
Plaintiff has also alleged that defendants retabladgainst him in violation of
Title VII, 8 1981theNYSHRL, and NYCHRLafter plaintiffcomplained of

discrimination andahostile work environment. The Court’s grant of summary

9 Retaliation claims underiffe VII, § 1981, and the NYSHRL are governed bgtdame standardSee
Carmody v. Vill.of Rockville Gr., 661 F. Supp. 2d 299, 324 (E.D.N.Y. 20(®itations omitted) The
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judgment on plaintifs discrimination claim is not dispositive of pfiff's retaliation
claim. “It is wellestablished that a plaintiff may prevail on a atafor retaliation even
when the underlying conduct complained of was mdiict unlawful so long as he can
estabish that he possessed a good faith, reasonablefibleéit the underlying challenged

actions of the employer violated [the] lawl’a Grande v. De Crescente Di€o., Inc,

370 F.App’x 206, 212 (2d Cir. 2010) (quoting Treglia v. TowhManlius, 313 F.3 713,

719 (2d Cir.2002)). Although plaintiff has not cexd his burden of proof on his
discrimination claims at summary judgment, defent$gresent no evidence that his

OEO or EEOC complaints wemeadein bad faith.

Retaliation claims, like discrimination claims, aebject to théicDonnell
Douglasburdenshifting analysis.To make out a prima facmase of retaliationa
plaintiff must show*“(1) participation in a protected activity; (2) thtéate defendant
knew of the protected activity; (3) aadverse employment action; and (4) a causal
connection between the protected activity dhd adverse employment actionlute v.

Hamilton Sundstrand Corp420 F.3d 166, 173 (2d Cir. 2005) (quotation o}t

Plaintiff has sufficientl[demonstratedhefirst three elements ofrima facie

case:OEO andEEOC complaing areprotected activityseeRussel v. Cnty. Of Nassau

696 F. Supp. 2d 21236-37(E.D.N.Y. 2010) (discussingctivitiesthat qualifyas
“protected activity”) it is undisputed thadefendants knew of plaintiffs complaintand
plaintiff's suspensioiwasan adverse employment actioRlaintiff has also sufficiently
showna causal connectiolmetween his complaints and his suspensid@mong other

things, causation mdye proved ihdirectly, by showing that the protected activity was

NYCHRL is broader than Title VIl in some respebtst because summary judgmeistdenied under the
more stringent Title VII standard, it is unnecesstrindependently review plaintiff's NYCHRL claim.
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followed closely by discriminatory treatment, ordlugh other circumstantial evidence

... Raniola v. Bratton243 F.3d 610, 625 (2d Ci2001) (quotation omitted).

Here,plaintiff filed complaints wih theOEOand EEOC on December 27, 2006
and February 7, 2007, respectiveRrior to those complaints, plaintiff received
uniformly satisfactory teachingbservation reviewand positive annual performance
reviewsat P.S.65 andatthe schoolsvhere he previously workedSeeOfodile Aff. Ex.
31 at34-37, 3941, 48 Followinghiscomplaints, plaintiff receivedhat can only be
considered a barrage of negative performance revaavd disciplinary lettert® his
personnel file: btweenJanuary2007andhissuspension odune 27, 200,plaintiff
received more than twenty negative performanceuatadns and disciplinary letters,
sometimes as many as two per d&geinfra note 3. Among other things, plaintiff
received the first “unsatisfactory” review of hisaathing only two weeks after filing his
EEOCcomplaint. The closeness in time betwephaintiff's protected activiesandthe
initiation of negative reviews and letters thatrfogd the basis fodisciplinary actionis
suggestive of retaliatory motiand sufficient to meet thée minimisthreshold for a

prima facie caseSee, e.g.Cayemittes v. City of New York Dept of Hous. Prasnd Dev,

No. 10 Civ. 8486 (GBD) (THK)2012 WL 406915, at*b (S.D.N.Y. 2012) retaliation
inferred whereone month aer protected activitygmployerbegan filing negative

documentdo support demotion two months lateFowler v. N.Y. Transit Auth.N0.96

Civ. 6796(JGK), 2001 WL 83228*7 (S.D.N.Y. Jan. 31, 2001)y¢taliationstrongly
inferred where the day after plaintiff complainefddescrimination, employer initiated a
series ofminor actionswhichin the aggregateonstituted an adverse employment

action”);see alsd-lood v. UBS Global Asset Mgmt., In&o. 10 Civ. 374 (RJH)2012
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WL 288041, at *17 (S.D.N.Y. Feld, 2012) (collecting cases and nothing although¢he
is no “bright line” rule, courts in this Circuit gerally considea delaybetween the
plaintiff's protected action and the employer'sade employment action of six weeks
or less to permit an infence of retaliation and a delay of two months orento

counsel against one).

Defendants’ proffered legitimate justificatiomthe same as thaiven for
plaintiff's discrimination claim: disciplinary chges were brought and plaintiff was
suspended bacise he “rendered incompetent and inefficient seruwas
insubordinate, engaged in misconduct and neglelcteduties . . ..” Andersen Decl.
Ex. UU. Defendants argue that “discussions and letterseariog plaintiff's
unsatisfactory performance began well in advandei®first discrimination complint
filed on December 27, 2006 Defs.’ Reply at 7 Defendantslso contendhat“negative
assessments of plaintiff's performance that occdatter he complained of
discrimination were in fact consistent with prevetyiexpressed concerns about his
teaching’ negating any inference of retaliatiodefs.”Mem. at 15 In support of this

argument, defendants cite $tattery v. Swiss Reinsurance Am. Cqorp48 F.3d 812d

Cir. 2001). There, the courffamed dismissabf a retaliation claim where the plaintiff
had been subjected to “an extensive period of pregive discipline” prior to his
protected activityincluding diminishedob responsibities five months prior The
court concluded that “[w]éare timing is the only basis for a claim of retélba, and
gradual adverse job actions began well before thmfff had ever engaged in any

protected activity, an inference of retaliation daowt arise.”ld. at 95.
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Contrary to defendants’arguments, plaintiff was sobject tca comparable
“‘extensive period of progressive discipline?rior to his complaintsplaintiff had
received two warningm three years of teachingne March 1, 2006 regardingangle
inadequate lesson plan and one October 24, 200 dagga single instance déaving
students unsupervisedgeeAndersen Decl. Ex. L & WHe had also received some
constructivecriticism regarding his math teaching from the M&dbach, JaggorSeeid.
Ex. M & O. After hisfirst complaintboth thequantityand tenor of warnings and
disciplinary letters changed significantly. Plafhwas reprimanded forepeatedly
teaching below grade levdgiling to follow the regional pacing calendar and the
assigned curriculunrefusing to respond to directives, was requiredubmitall of his
lesson plans in advance each week for reyveend was frequently warned he was in
danger of being ranked “unsatisfactdryfhese accusations were considerably more

critical and serious tn the prior isolated incidents.

Prior to plaintiff's complaint,n February 2005, Principal Garcia wrote a glowing
recommendation for plaintiff, praising him as “opand congenial,” “a bright,
competent and caring teacher” who “sets a postvee which makes learning elygble
to his students.'She wrote hefopenly accepts constructive feedback and is agoy
supervise.” Ofodile Aff. Ex. 3see alsdx. 33 at19 (testimony of Principal Garcia
affirming the truth of her recommendationfjollowing his complaint, plaintf was
repeatedly warned for failing to respond to constive criticism, for insubordination,

failure to follow instructions, and unprofessioraald harassingehavior.

Prior to plaintiff's complaint dring the 20042005 school year, Principal Garcia

ranked plaintiff “satisfactory” or “up to standardst’ every category, providing positive
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feedback and adviceSeeAndersen Decl. EE, F, &G. In 20052006, AP Mendez’s
reviews were similarly positiveSeeid. Ex. H, I,& J. And in the first half of tle 2006
2007 schooyear, AP Mendez and AP Jaggon’s observations weisfaetory, providing
minimal recommendations for improvemer8eeEx. Q & R. Principal Garcia signed
and approvedoth observationsBut after plaintiff's complaints Principal Garia
personally conducted a third observatmm March 23, 200,Ainding plaintiff
unsatisfactory in multiple respecsd extensively criticizing his teachin§ee
Andersen Ex. SAt his2007annual review, plaintiff was found “unsatisfactoig’every
category other than personal appearance and thelaless of his classroomid. EX.
TT. Although plaintiff missed only 5 days of sailedess tharthe prior yeaand the
same number as in his first year of teach#hgs attendance was now ranked

“unsatistictory.” Ex. TT.

Finally, in December 2006, plaintiff and his uniogpresentative reviewed his
personnel file and requested copies of a numbeoofiments. Ofodile Aff. Ex. 3At
106. When he received the copies, a letter ofmeo@ndation and dter documents
related to plaintiff's internship were missing aRdncipal Garcia told his union
representativehehad shredded thenSeeOfodile Aff. Ex. 8; Ex. 31at107-08.
Principal Garcia testified that plaintiff's lettef recommendationid notbelong in his
personnel file Andersen Decl. Ex.,&t189. Regardless of whether it belonged in his
official file, the Court can think of nkegitimate reasorincipal Garciavould destroy a
document, knowing plaintiff had requestadopy. Ajury might reasonably infethat

she either wished to conceal her prior positeeommendatiomf plaintiff's teaching
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or, asplaintiff allegesthat she wished to undermine plaintiff's abilityparsue an

administrative position.

Plaintiff has presented suffent evidence to raise a material issue of:fact
whether, as plaintiff alleges, trivial oversightsneexcessively punisheahd
disciplinaryincidents fabricateth order toretaliate against him for his complaingtsr,
as defendantsontend plaintiff became increasingly erratic, insubordinate, and
unsatisfactory in his teachingecessitating his suspensiam light of the foregoing,
summary judgment is not appropriate on plaintifiile VII, 8 1981, NYSHRL, and

NYCHRL retaliation claims.

VIl.  Plaintiff's Remaining Claims Against the City of New YorkMust be
Dismissed

Defendants move to dismiss NYC as a defendant schyC and DOE are
distinct legal entities and NYC cannot be held leafor the action®fthe DOE or its
employees.TheDOE is “for dl purposes, the government or public employerlbf a
persons appointed or assigned by the city boanth@community districts.” N.Y. Educ.
Law. 8§ 2590-g(2) (McKinney 2003). It is well-established that as a result of Education
Law § 2590-g(2), the Boad and the City are considered “separate and disantties.”

Campbell v. City of New York611 N.Y.S.2d 248, 249 (2d Dep't 1994) (citatiomitted);

see alsaMarrero v. City of New YorkNo. 02 Civ. 6634 (DLC)2004 WL 444548, at *2
(S.D.N.Y. Mar. 10, P04) (collecting cases). NYC, therefore, is nable for torts
committed by the DOE Accordingly, plaintiffsremainingclaims against NYC are

dismissedwith prejudice
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VIIl.  Plaintiff's Remaining Title VIl Claims Against the Individual
DefendantsMust be Dismissed

Plaintiff seeks to hold Principal Garcia and Supé&ndent RodrigueZorres
individually liable for discrimination, a hostile wk environment, and retali@mn under
Title VII. It is well-settled that there is no individual liability unde€itle VII. Lore v.

City of Syracuse670 F.3d 127, 2012 (2d Cir. 2012) (“Title VII doaot impose liability

on individuals”) (citations omitted) Therefore plaintiff's Title VII claims against
Principal Garcia an®uperintendent Rodrigu€orresmust be ddmissedwith

prejudice.

IX. Plaintiff's § 1981Claim Against DOE is Dismissed With Prejudice

Defendants argue plaintiffs § 1981 clasrmgainst the DOE must be dismissed
because plaintiff has not pleaded or proved thatcbnstitutional rights were violated
as the result of an official policy, custom, or ptige of the municipal defendanDefs.’
Mem. at 27.Instead, plaintiff seeks to hold DOE accountableder the common law

principal agent fespondeat superioule.” Am. Compl. T 11.

In making thisargument, defendants apparently assuheg plaintiffmaybring
a 8§ 1981 claim against the DOE. In fatis well-establishedn the Second Circutthat 8§
1981 claims cannot be brought against municipaibpiemunicipal agenciesSeelJ ett v.

Dallas Indep. Sch. Dist.491 U.S. 701, 109 &t. 2702, 105 LEd.2d 598 (1989)

“Section 1981 does not and cannot, within constitudl bounds, impose vicarious
liability on municipalities; as such, Section 19&bility against such entities can be
assertewmnly pursuant to 42 U.S.C. § 1983 (“Section 19837 d even then only in

accordance with the wedistablished requirements promulgated/ianell v. N.Y.C.
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Dep't of Soc. ServicesA36 U.S. 658, 694, 98 6t. 2018, 56 LEd.2d 611 (1978)."Payne

v. N.Y. City Police Dep’t No.08 Civ. 3993(RMM) (RLM), 2012 WL 1039455at *16

(E.D.N.Y. Mar. 28, 2012fcitations omitted)see alsdhilippeauxv. N. Central Bronx

Hosp, 871 F.Supp.640, 63-56 (S.D.N.Y. 1994) (discussingettand its continuing

validity after theCivil Rights Act of 1991

Plaintiffs Amended Complaint asserts the elements of a § &é&8h and fails to
assert an express cause of action urfd83or plead the relevant elements under
Monell. For the reasons set forth above, his § 18l8im against DOE must be

dismissed with prejudice.

X. Principal Garcia is Not Entitled to Qualified Immunity

Defendants argue that Principal Garcia is entitedualifed immunity under 8
1981. SeeDefs.”Mem. at 29.Government officers are entitled to qualified im muynf
their “conduct does not violate clearly establisis¢atutory or constitutional rights of

which a reasonable person would have knowddrlow v. Fitzgerald457 U.S. 800,

818, 102 SCt. 2727, 73 LEd.2d 396 (1982) On the other hand salescribed by Judge
Learned Hand, “It does indeed go without sayind ta official, who is in fact guilty of
using his powers to vent his spleen upon other$moany other personal motive not
connected with the public good, should not escad®lity for the injuries he may so

cause ... .Greqgoire v. Biddle177 F.2d 579, 581 (2d Cir.1949)The compronse

between remedy and immunity .turns critically upon notice. Public officials suéed
their individual capacity are entitled to quad immunity from suit unless the contours

of the right aresufficiently clear that a reasonable official wowldderstand that what
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he is doing violates that right Back v.Hastings on Hudson Union Free Sch. Di865

F.3d 107, 129 (2d Cir. 2004).

Whenmaking this determinatigrthe Court considers two questions: first,
whether, construing the facts in favor of the Araoving party, there is a violation of a
constitutionally protected right; and second, wheztltconsidering the facts of the case

beforeit, that right was clearly established at the tiaféhe incidentSeePearson v.

Callahan 555 U.S. 223, 129 &t. 808, 813, 81516 (2009) (setting forth qualified
immunity test and holding that a court need notsidar the questions ithatorder).
To evaluate whether a right is clearly establisiteeé,Court must determine whether it
would be clear to a reasonalpleincipalthatherconduct in these circumstances was

unlawful. SeeSaucier v. Katzb33 U.S. 194, 202, 121 S. Ct. 21880 L.Ed.2d 272

(2001).

There can baodoubt thatit waswell-establishegrior to2007 that suspending
an employeén response ta goodfaith complaint of discrimination is unlawful and “i
can never be objectively reasonable for a governtalesfficial to act with he intent that
is prohibited by law.”Back, 365 F.3dat 128-30. Forthe reasons set forth above, a
reasonable jury could find that defendants suspdriRtallip in retaliation for his OEO
and EEOC complaintsThereforequalified immunity does not shielthe alleged actions

of Principal Garcia and summary judgment on ttasisis denied.

XI. Failure to Serve Superintendent RodrigueZTorres

In their memorandum of law, defendamexjuest the Court dismiss sua spoalle
claims againsSuperintendent Rodrigu€korresfor failure of service pursuant to
Federal Rule of Civil Procedure Rule 4(m). Arevief the record in this case indicates
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that SuperintenderRodriguezTorresnever responded to the Complaint or Amended
Complaint although she has been deposBeéfore dismissing an acticsua spontéor
failure to timely serve a defendant, the Court mursivide notice to the plaintifiNagy
v. Dwyer, 507 F.3d 161, 164 (2d Cir. 2007), and plaintéfios the burden of proving

service was valid and timelioultry v. City of Poughkeepsjei54 F.Supp.2d 809, 812

(S.D.N.Y.2001) Plaintiff is therefore orderetb show cause whgll claims against

SuperintendenRodriguezTorresshould not be dismissed.

CONCLUSION

For the foregoing reasons, defendants’ motionsiommary judgment igranted
as to plaintiffs discrimination and hostile worlgue claims against all defendanss
to plaintiffs remaining retaliation claist (1) all retaliationclaims against NYC are
dismissedwith prejudice (2) plaintiff's Title VII retaliationclaim against Principal
Garcia and Superintendent RodriguBarres is dismissedith prejudice (3) plaintiff's
§ 1981 Claim againdDOE is dismissed with prejudice; aiidl) plaintiff is orderedo
show cause on or before May2012 why dlclaims against SuperintendeRbdriguez

Torresshould not be dismissed

SO ORDERED.
Dated: Brooklyn, New York
April 19, 2012

/sl
l. Leo Glasser
United States District Judge
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