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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ x
GEORGE McGUIRE, : 09-CV-464 (ARR)
Petitioner, : NOT FOR PRINT OR
: ELECTRONIC
-against- : PUBLICATION
JAMES WALSH, OPINION & ORDER
Respondent. :
_____________________________________________________________________ x

ROSS, United States District Judge:

Petitioner brings the instant action for a vafithabeas corpus pursuant to 28 U.S.C. §
2254, challenging his 1990 convictiand sentence for murdertime second degree, attempted
murder in the second degree giaicounts of assault in the fidegree, and three counts of
criminal possession of a weapon in the second dedfettioner argues #t: (1) the nine years
the lower New York Court took to decide INsY. Crim. Proc. Law § 440.10 motion violated his
due process rights; (2) his triadunsel was ineffective; (3) givenetlevidence, it is more likely
than not that no reasonable jury would hawenfd petitioner guilty; and (4) the sentence imposed
was improper and unconstitutional.

For the reasons that follow, the petition is denied.

BACKGROUND

A. Petitioner’s Trial, Verdict, and Sentencing

On December 25, 1988, at approximately 416., multiple shootings occurred outside
Tiny’s Lounge located at 422tida Avenue in Brooklyn during wth four individuals were

shot. Leslie Lewis was shot in the legs agtit arm, John Paul Michel sustained a gunshot
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wound to the buttocks, and Robert James sustarginshot wound to his left leg. (Tr. at 28-
29; 186-87.) Dexter Simmons, the club’s DJ, wfast once in the back. The bullet punctured
Simmons’ lung and lodged in his heart, causirggd@ath. (Trial Tr. at 30, 54A.)

Later that day, petitioner was his home when he was arrested. Petitioner’s arrest was
based on a statement made to police by T&mydrough, who also implicated two other
individuals, Craig Twiggs and Hald George. Following his asg petitioner was taken to the
71% Precinct, and given Mirandmarnings. (Oct. 1, 1990 Huntley Hry. at 10.) Petitioner then
made a statement to Detective Allen Thorson. Bagti stated that he haeen with his wife in
Kings County Hospital in the hourght before the shooting, and that, after he left the hospital,
he took a cab to the cornerldfica Avenue, intending to stdyy Tiny’s. (Huntley Hr'g Tr. at
11.) Petitioner stated that s approached the club, healethe shooting and crossed the
street. (Huntley Hr'g Tr. at 11.) When theosting stopped, he and three girls he had met up
with walked up the block to their resp@e homes. (Huntley Hr'g Tr. at 12.)

The Kings County District Attorney indietl petitioner, along with Craig Twiggs and
Harold George, for murder, attempted murdesaak and weapons possessin the killing of
Dexter Simmons. On February 2, 1989, Ha®&brge and Craig Twiggs were arrested in
Pittsburgh, Pennsylvania. Twiggs was in possessf a .22 caliber pistol. The two pled guilty
to federal drug trafficking charges, and weubsequently extradited to New York to face
charges in the December 25, 1988 incident.

Shortly before trial, petitioner’s assignedunsel, Allen Brenner, had to leave the
jurisdiction, and Luther Williams was assignedépresent petitioner. Williams was assigned
three other homicide casedla¢ time, all of which were “trial ready.” (Nov. 12, 1998 C.P.L. 8

440 Hr'g Tr. at 27.)



At trial, eyewitness testimony was providaeg Tanya Kimbrough, who testified that she
had known petitioner all her life, and saw petier, along with Craig Twiggs and Harold
George in Tiny’s club the night tfie shooting. (Trial Tr. at 77.phe testified that there had
been about 100-200 people present in the clabrtight, and that she had observed petitioner,
Twiggs, and George go outside, daliowed them. (Trial Tr. at 780.) She said that there was
another individual outside of Tiny’s, a tall Jamaicaan identified as Leslie Lewis. (Trial Tr. at
84.) She testified that an argument ensued, atdtaig Twiggs began to walk away from her
and toward Lewis, and she grabbed his arm “beclaaedead his hand in hpocket.” (Trial Tr. at
87.) She stated that petitioner, George, anaydsvstarted shooting. (Trial Tr. at 87.) She
testified that she observed a black gun in petitisrteand, approximately four to five inches big.
(Trial Tr. at 87-88.) She statéhdat petitioner was standing bymeter outside on the street, and
pointed the gun towards Lewis. (&ki Tr. at 88.) She also stated that she saw guns in the hands
of Harold George and Craig Twiggand described their size and col@rial Tr. at 88-90.) She
stated that she heard “[a] lot” of shots, and #ithree individuals were shooting. (Trial Tr. at
91.) She also stated that she saw Dextang®ins, whom she knew from her building, in the
entrance way of Tiny’s. (Tal Tr. at 92-93.)

Kimbrough stated that petitioner, TwiggadaGeorge ran acrossetistreet and up Utica
Avenue, while she went insidaé saw Dexter Simmons lying on theor. (Trial Tr. at 93.) She
also testified that another indlilual had been shot in thear end, identified as John Paul
Michel. (Trial Tr. at 94.) Kimbrough testifiedahafter an ambulance arrived, she walked up the
block with two friends named Jackie and Tamyth the intention of telling Simmons’ mother
what happened. (Trial Tr. at 95.) She stated she saw petitioner, George, and Twiggs in

lobby of the building where peitiner and Harold George resided. (Trial Tr. 96-97.) After



seeing if anyone was at Simmons’ residencerstugned to the scendth Jackie and Tanya.
(Trial Tr. at 97-98.) After erauntering an officer at the sceé@mbrough was taken to the 571
precinct and later made a statement in whichrsipicated petitioner, Craig Twiggs and Harold
George. Kimbrough testified that Jackie andykawere not outside Tiny’s at the time of the
shooting, and that her friend Latasha Carlisle waisle Tiny’s earlier in the evening, but that
she did not see Carlisle outsidt the time of the shootin@.rial Tr. at 100-03.)

On cross-examination, ttiaounsel inquired about a dawent Kimbrough signed in
November of 1989, which recanted statements she had made to police following the night of the
incident. (Trial Tr. at 126; 1445.) Kimbrough testified that the document was prepared for her
and she “skimmed through it” and signed it. (Trial dr144.) On re-direct, she testified that
petitioner’s brother had approached her with document, and took her to a notary to have it
signed. (Trial Tr. at 171.) She stated thatdbmetents of the November 1989 document were not
true. (Trial Tr. at 171.) Kimlmugh also stated that she was toyddetectives that “criminal
charges would be brought against me” if she didcoate in and testify, and that this was the
reason for her appearance ie ttase. (Trial Tr. at 154.)

One of the victims of the shooting, Lesliewis, testified for thgprosecution, and stated
that he noticed three men looking at him, arm/ated a clothing descrifn, but stated that he
didn’t “see their face fully becausiee place was kind of — is not bright, bright for you to see
anybody’s face.” (Trial Tr. at 21032.) Lewis, however, did noteéatify petitioner as a shooter,
and stated that he did not recognize anybody franincident during atto array conducted by
the investigating officers. (Tridlr. at 249-50.) The other twooctims of the shooting, who also
did not identify petitioner during a photaray, and were not called as witnesses by the

prosecution as they were unavailable. (Trialafrl98.) Petitioner’s triaounsel attempted to



contact these witnesses, and wherwas unable to locate them,regquested that the court allow
him to call the investigating detective to elicit from him that neither victim had identified
petitioner. The trial court denig¢de request. (Trial Tr. 371-72.)

Detective John R. Smith, a member of the Pittsburgh Police Department, testified that in
February of 1989, he had arrested Harold GearngkeCraig Twiggs in Rsburgh, and that, at the
time, he had recovered a loaded .22 caliber pisiot Twiggs’ waistband. (Trial Tr. at 308.) A
ballistics expert testified that the bullet remd¥som Dexter Simmons wdsed from that same
.22 caliber pistol, and that theidgnce at the scene showed thainimum of two firearms, and
possibly four, were fired on the nightibfe incident. (Trial Tr. at 358-59.)

The defense called Latasha Carlisle, wistified that she kneetitioner from the
neighborhood, and did not see him at the club. s&ted that she was Tiny’s the night of the
incident with Tanya Kimbrough arieer sister in law Tunisia. (Tai Tr. at 400-01.) She testified
that Harold George and Craig Tggs had an argument withhiitsse Jamaican guys,” and then
stepped outside. (Trial Tr. at 402-03.) She stttatishe went outside of the club and was there
with Tanya Kimbrough and Tunisia, and she Saviggs and George, whom she also knew,
arguing with the Jamaican guys. (Trial Tr. at4€®@5) She stated that she then saw Twiggs,
George and a “Jamaican guy” shooting. (Trialakr406.) She statedahshe, Tanya Kimbrough
and Tunisia ran across the street, where shesétioner ducking down, who told them to “get
down.” (Trial Tr. at 407.) She stated thaeathe shots were over, she, petitioner, Tanya
Kimbrough, and Tunisia ran up the bkoc(Trial Tr. at 407-08.)

Carlisle also testified that she was witAnya Kimbrough in November of 1989 when
petitioner’s brother approached them, agrbired Kimbrough. She testified that Kimbrough

told petitioner’s brother it “[i]t ain’t my fault. | ain’t donothing. They pressured me. They



pressured me to go. | called up the DA and tellA what they said what they made me do.
They promised me this and that.” (Trial Tr. aD41Carlisle then statetiat petitioner’s brother
said he would put Kimbrough’s statenb@mwriting. (Trial Tr. at 410.)

On October 20, 1990, the jury convicted petier of Murder in the Second Degree,
Attempted Murder in the Secoiegree, three counts of Assault in the First Degree, and three
counts of Criminal Possession of a WeapothenSecond Degree. On November 17, 1990, the
court sentenced petitioner as a seconcewiolelony offender to consecutive terms of
imprisonment of twenty-five years to life five murder of Dexter Simmons, and twelve and
one-half years for the attempted murder of Ldséieis. (Sentencing Tr. at 18.) In addition, the
court sentenced petitioner to two concurrent sentences of seven and one-half years to fifteen
years on the assault counts, whigere to run consecutively tbe sentences for murder and
attempted murder. (Sentencing Tr. at 18-IBhe court also sentead defendant to two
consecutive sentences of seven and one-héftéen years, and one concurrent sentence of
seven and one-half to fifteen years on the wagpssession counts. (Sentencing Tr. at 18-19.)
These sentences were to run consecutivellgg@sentences given ftire murder, attempted
murder and assault counts. (Sentencing Tt93t The total aggregate sentence amounted to 60
years to life imprisonment. On June 3, 199&,dburt sentenced Craig Twiggs and Harold

George to fifteen years to life.

B. Petitioner’s Direct Appeal

On September 3, 1992, petitioner, through coufited, a direct appeal in the Appellate
Division, Second Department, arguing that: (1) the People’s opening statement was legally

insufficient; (2) petitioner was absent from a matestage of the trial; (3) the trial court failed to



give a missing witness charge when two eye-ggses, Jean Paul Mehand Robert James,
became unavailable; (4) the court erroneously atldegliage to the verdict sheet; (5) the verdict
was repugnant; (6) the court imposetarsh and excessive senteraeel (7) petitioner received
ineffective assistance of triabunsel, because counsel (i) failed to object following the People’s
opening, (ii) failed to obtain extpatory evidence, (iii) impropeylwaived defendant’s presence
for a portion of the trial, and (iv) failed to “h#jlthe jury after the verdict was entered.

On June 27, 1994, the Appellate Division affirmed petitioner’s conviction. The court
held that that “the record demstrates that the defense counsel effectively cross-examined the
People’s witnesses, delivered a cogent openidgchsing statement, and presented a plausible

defense. Thus, the defendant was providitd meeaningful represéation.” People v. McGuire

205 A.D.2d 805 (2d Dep’t 1994). The court atedd that petitioner’s “sentence was not
excessive.” Id.On September 21, 1994, the Court pip@als denied petitioner’s request for

leave to file an appeal. People v. McGuBé N.Y.2d 870 (1994). On December 1, 1994, the

Court of Appeals denied petitiong motion for reconsideration dfis application for leave to

appeal. People v. McGuir84 N.Y.2d 1013 (1994).

C. Petitioner’s Initial § 440.10 Motions

On April 20, 1993, while his direct appeal svstill pending, petitioner filed a motion to
vacate the judgment in the tridurt pursuant to N.Y.C.P.L.440.10. Petitioner alleged that his
arrest was illegal, that petitioner’s speedy trightiwas violated, and that he received ineffective
assistance of counsel. Petitiongguaed that his counsel was ineffective for: (1) failing to contact
two victims, Robert James and Jean Pawhdi, who were shown photo arrays by police and
failed to identify petitioner; (2) failed to call exlpatory witnesses Tanya Walker, Jackie Trader,

and petitioner’'s mother, Maryanne McGuire; & not perform an investigation; (4) waived



petitioner’s presence during an aspect ofttizd; and (5) failed to object to the repugnant
verdict. Petitioner attached affidavit of Jackie Trader, which stated that Trader had been
outside Tiny’s Club on the night of the incideamd while leaving, she heard shots and ran with
two other girls across the stréeShe stated that she duckedhibe a parked car and saw George
McGuire also behind the car yelling “Stay dowr{Aug. 10, 1992 Aff. of Jackie Trader, { 4.)
The affidavit also stated that after the shogtstopped “we all ran quickly from the area and
went home.” (Aug. 10, 1992 Aff. of Jackie Traded.)] Trader stated #t after petitioner’s
arrest, she was contacted by petitioner’s firgtragy, but was never contact by his subsequent
counsel, and did not know of the trial untihdd concluded. (Traderfy § 10-14.) Petitioner
also attached an affidavit frofranya Walker. Walker’s affidavit also stated that she had seen
petitioner behind the car at thime of the shooting, and thateshontacted petitioner’s counsel,
Luther Williams, who eventually told her thagr testimony was not needed. (Aff. of Tanya
Walker, 1 14-17.)

In March of 1995, petitiondiled a supplemental motion pursuantto N.Y.C.P.L. §
440.10. He argued that trial counsel was ingiffec and that the triacourt erred by: (1)
allegedly permitting the People to withhold infoina regarding victims Robert James and Jean
Paul Michel; (2) failing to give missingitmess charges when Michel and James became
available; and (3) allowing the prosecuttornintroduce into evidence the murder weapon
recovered from co-defendant Twiggs. On Naober 4, 1996, petitioner wte the court seeking
an Order on his § 440.10 motions, and onil&r1997, petitioner moved for a writ of
mandamus pursuant to Article 78 of New Yor&wil Practice Law and Rules to compel the

court to issue a decision.

Y In her affidavit, Trader’s last name is listed as “Frader.” When asked about this at the 44Dihd®98, she
stated that “I don’t know about thatdéing there. | seen it there, but | don't know.” (440 Hr'g Tr. at 17.)



On May 1, 1997, the Supreme Court, Kiri@gsunty, denied petitioner’s claims of
ineffective assistance of counsel “to the extentttiney assert matters the trial record,” but
granted a hearing on the limited issue of trial galis failure to call Jackie Trader and Tanya
Walker at trial, and assignedunsel to represent petition@ay 1, 1997 Order, Garson, J.)

On February 23, 1998 and November 12, 1998, Judge Garson held hearings on
petitioner’s claim that trial courswas ineffective for failure toall Jackie Trader and Tanya
Walker. The court heard testimony from Traded Walker, as well as from Luther Williams,
petitioner’s trial counsel, and tipetitioner. Jackie Trader téged that she was in front of
Tiny’s on the night of the incidentith petitioner and another friend Tanf/&440 Hr'g Tr. at 5.)
She stated that individuals in front of thalzlere “getting into a shootout. And we was
ducking behind a car and George was telling nstap down and it was just me, him and her. . .
. Then we like ran away.” (440 Hr’'g Tr. at 5Qn cross examination, Trader was asked whether
in her affidavit she stated that she was with iomen, not just one. (444r’g Tr. at 17.) She
stated that “Everyone split up. One shot file@in’t going to stay there and wait. Everybody
was splitting up, you know what I’'m saying?” (44@g Tr. at 17.) When asked whether her
testimony was “that you were with George and anftjg she stated “[t]havas behind the car.

We was behind the car. Do you know what I'm sg@’ (440 Hr'g Tr. atl7.) Trader testified
that she had been contacted by petitioner’s first trial counsel, but not his subsequent one, and was
never called to testify at tlig440 Hr'g Tr. at 21.)

Tanya Walker testified thahe was outside Tiny’s on tiight of the shooting with a

number of friends, and that whére shooting began, she ran te tipposite side of the street for

cover. She stated that paiiter and her aunt, Jackie Artigere bending down for cover behind

2 The transcript of the haag spells the name “Tania.” (440 Hr'g Tr. at 5.)



a parked car, and that they told her toldior cover. (440 Hr’'g Tr. at 39.) On cross-
examination, Walker was asked if when shelgatind the car, she was accompanied by Jackie
Artis and George McGuire, and she responded(yd$. Hr'g Tr. at 52.)Walker also testified

that she had called Luther Williams and spoke \ith, but had not been called to testify. (440
Hr'g Tr. at 41-43.)

Luther Williams testified that he was assigned four trial ready cases, including
petitioner’s, when petitioner’s firgounsel, Alan Brenner, leftéhjurisdiction. (440 Hr’g Tr. at
26-27.) He stated that he “tri¢idese four cases oaéter the other.” (440ir'g Tr. at 28.)

Williams did not recall specifically meeting withtg@ner upon his assignment, but stated that it
was his practice to meet with ldkents when appointed. (440 Hr1g. at 28.) He did not recall
whether petitioner indicated that alibi withesegssted, but did remember that petitioner gave
him a list of witnesses. (440 Hr'g Tr. at 30.)iINdms believed that “welid in fact speak with

one of them and called that persadrtrial.” (440 Hr'g Tr. at 30.)He did not recall whether or

not he sought out missing witnesses, and gegeatallnot recall the partidars of the case. (440
Hr'g Tr. at 34.)

Petitioner testified that Brenner had repreésdrnim on the charges from the time of the
arraignment. (440 Hr'g Tr. at 59-60.) He sththat Williams became his attorney two weeks
before trial, and on that date he had a cosateon with Williams and gave him a list of
witnesses. (440 Hr'g Tr. at 62.) He stated thatnext time he saw Williams was at trial, and
that Williams only called one witness for the defe. (440 Hr'g Tr. at 64.) Petitioner also
testified that he had asked Williams to seek an adjournment to prepare for trial, but that Williams
did not do so. (440 Hr'g Tr. at 77.)

On June 6, 2001, petitioner submitted another addendum to his motion to vacate based on

10



newly discovered evidence. Petitioner submitted affidavits signed by co-defendants Harold
George and Craig Twiggs, which claimed that petitioner did not participate in the murder of
Dexter Simmons. (Apr. 26, 2001 Aff, of Craig Togs; Apr. 16, 2001 Aff. of Harold George.)

On January 31, 2002, the court denied petér’'s remaining 440 contentions, finding
that “based on Mr. Williams’ testimony, counselrelg exercised his professional judgment in
determining the methods and procedure in presgatidefense . . .. There is no evidence in the
record to indicate that tri@bounsel’s representation of tHefendant fell below the minimum
standard required.” (Jan. 3002 Opinion, Garson, J.) The cbfgund with respect to the
affidavits submitted by petitioner’s co-defendants thit is patently cleathat each of the two
co-defendants were not availabletéstify on Mr. McGuire’s behalf dtial,” that “the affidavits
of Mr. George and Mr. Twiggs have raisegrsficant issues conceing George McGuire’s
participation in the shooting which led to the dheatt Dexter Simmons,”rad that “if true, [they]
cast serious doubt as to GeolMeGuire’s guilt.” (Jan. 31, 2002 Opinion, Garson, J.) However,
the court found that the method employed toomitice the affidavits was improper, and granted
permission to bring a new 8440.10 motion basedewly discovered evidence. (Jan. 31, 2002
Opinion, Garson, J.) By application datedrital8, 2002, petitioner sght leave to appeal
Judge Garson’s January 31, 2002 decisidhd@dAppellate Division. On May 29, 2002, the

Appellate Division denied petitionarapplication for leave to appeal.

D. Petitioner’'s 8 440.10 Motion Based on Newly Discovered Evidence

On June 5, 2002, petitioner, through present selifiled a motion tovacate pursuant to
C.P.L. 8 440.10 on the ground that he had discoveesv evidence, specifically the previously
mentioned affidavits of his co-defendants, thaten#ot discoverable baf or during his trial,

and that showed that he haokt participated in the shoog. (Pet.’s June 5, 2002 Mot. to
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Vacate.) On December 10, 2003, the court conueea hearing where Harold George, Craig
Twiggs, petitioner, and petitionerssster testified about the 198&ident. Twiggs and George
also testified about the circurastces that led to their contacting petitioner’s sister and their 2001
affidavits. (Dec. 10, 2003 440 Mot. Hr'g Tr.) Bastified that McGui was not involved in

the incident, and that they had not come fodrsmoner because “[i[t had nothing to do with me,
know what | mean? Because if they convict anrftat something he didn’t do evidently the State
would turn it over at some time or anothdiést. of Harold George, Dec. 11, 2003 at 186.)

On March 22, 2004, the court denied petititcmid40 motion, concludinthat “there is no
probability that a jury would have been atdecredit the co-defendant’s testimony, and,
therefore, no probability thatelr testimony would have altered the outcome of the defendant’s
trial.” (Mar. 22, 2004 Opinion, Tomei, J.) @nrctober 23, 2007, the Appellate Division, Second
Department affirmed the denial of petitiore440 motion based on newly discovered evidence.

People v. McGuirg44 A.D.3d 968 (2d Dep’t 2007). Quiarch 21, 2008, the Court of Appeals

denied petitioner’s application fegave to appeal. People v. McGuii® N.Y.3d 813 (2008)

(Read, J.)

E. Petitioner’'s 8 440.20 Motion to Set Aside His Sentence

On June 18, 2004, petitioner, pro se, filed@ion pursuant to C.P.L. § 440.20 to set
aside his sentence on the ground thatconsecutive sentences wiliegally imposed and that
his pre-sentence report was incomplete. On December 14, 2004, the Supreme Court denied the
motion, finding petitioner’s claims to lack merit. (Dec. 14, 2004 Opinion, Silverman, J.) On
April 13, 2005, the Appellate Division, Second Depeent, denied petitioner’s application to

review the lower court’s deniglApr. 13, 2005 Order, Miller, J.)

12



F. Petitioner's Coram Nobis Petitions

On August 8, 2007, petitioner filed a motifam a writ of error coram nobis in the
Appellate Division, Second Department, on the grounds that: (1) appellate counsel was
ineffective; (2) the hearing court failed to mdkelings of fact at the conclusion of an October
1, 1990 suppression hearing; andt{@t appellate counsel filedoaief without a full transcript,
specifically, the voir dire minutes. On December 26, 2007, the Appellate Division, Second
Department, denied petitioner the writ of ertoram nobis, finding that petitioner had “failed to

establish that he was denied the effectsssdance of appellat®wunsel.” People v. McGuirel6

A.D.3d 922 (2d Dep’t 2007.) On March 21, 2008, @wurt of Appeals denied petitioner leave

to appeal. People v. McGujrg0 N.Y.3d 867 (2008) (Read, J.)

On May 29, 2008, petitioner, pro se, filed a second motion for a writ of error coram
nobis, arguing that appellate coehwas ineffective for: (1) faig to argue that trial counsel
was ineffective for failure to convince the treaurt to issue a missing tness charge when the
People learned that the two victims, Jean Paul Michel and Robert James, were unavailable; and
(2) failing to argue that trial counsel wagffective for failing to introduce the allegedly
exculpatory grand jury testimony of Michel ad@mes into evidence. On October 21, 2008, the

Appellate Division denied petitioner's motion. People v. McGufeA.D.3d 853 (2d Dep't

2008). The Court of Appeals subseqtly denied leave to appeal.

G. The Current Petition

Petitioner, through counsel, filed the imst petition on February 4, 2009. Petitioner
argues that: (1) the nine years the lower New Yookrt took to decide his N.Y. Crim. Proc.

Law 8§ 440.10 motion violated his dpeocess rights; {his trial counsel was ineffective for

13



failure to investigate, contact tnesses, and prepare the defe(Bghe is “actally innocent;”

and (4) the sentence imposed was impropeduly harsh and excessive.

DISCUSSION

A. Petitioner’'s Due Process Claim Basedtbr Delay in Deciding his § 440 Motion

1. Exhaustion Requirement

Respondent argues that petitioadirst claim based on the nine year delay in deciding
his first C.P.L. 8 440.10 motion was never raisedny state forum, and is therefore
unexhausted. Respondent thus argues thatghant habeas petition should be dismissed
because it contains at léasme unexhausted claim.

Pursuant to 28 U.S.C. § 2254(b)(1), “[a]n apgticn for a writ of habeas corpus . . . shall
not be granted unless it appears thatthe applicant has exhaustee remedies available in the
courts of the State.” 28 U.S.C. § 2254(b)(2)(AThe exhaustion dacne requires that a
prisoner seeking to upset his conviction on fedgralinds must have givenetistate courts a fair
opportunity to review his federal claimdcorrect the allegeetror.” Dean v. Smith753 F.2d
239, 241 (2d Cir. 1985). When faced with a “mixedition,” that is, petitions with both
exhausted and unexhausted claims, courts majigiss the petition; (2) stay the petition and
hold it in abeyance while the petitioner returnstate court to exhaust his previously
unexhausted claims; or (3) deny the petiton the merits pursuant to § 2254(b)(2)

notwithstanding the failure dhe petitioner to exhaustmedies. Rhines v. Webbhé&d4 U.S.

269, 277 (2005); see al28 U.S.C. § 2254(b)(2) (“An applitan for a writ of habeas corpus

may be denied on the merits, notwithstanding tiler&aof the applicant texhaust the remedies
available in the courts of the State.”).

In cases involving delay of a direct appehé Second Circuit ha&xpressed doubt as to

14



whether there exists a procedtogresent such a claim to New York courts, resulting in an
absence of a state corrective process ub8¢4.S.C. 82254(b), excusing the exhaustion

requirement. Mathis v. Hoo@51 F.2d 612, 615 (2d Cir. 1988) (stating that “there is no [New

York] state remedy available to petitioner [regardimydelay of appeal claim] and even if such
remedy existed, circumstances render the statrective process ineffective”)).

Respondent argues that the progtate corrective process lies in a coram nobis petition,
and states that petitioner shouldrbguired to raise his claim guch a petition before it can be
deemed exhausted. However, under New York tasam nobis is used to challenge a criminal
conviction “only . . . on the ground that the defendaas deprived of the effective assistance of
appellate counsel,” and thus, itnst clear that petitioner would [adble to address the issue of

delay in a coram nobis filing. Gilliam v. Artu€53 F.Supp.2d 315, 326-27 (W.D.N.Y. 2009)

(citing People v. Gordqri83 A.D.2d 915, 584 N.Y.S.2d 318, 318 (2d Dep’t 1992)); see also

Mathis, 851 F.2d at 614 (“It is unclearhether under New York law a writ of error coram nobis
could have been used to bring the delay taattention of the First Department.”). While New
York courts have addressecatissue of state court delaydeciding 440 motions, see, €.g.

People v. Valentil75 A.D.2d 489 (3d Dep’t 1991), those easddressed the issue on direct

appeal from the denial of the 440 motion itséif.this case, when pé&bner’s initial 440 motion
was finally denied in 2002, he didise the issue dhe delay in the direeppeal of that denial,
(Pet.’s Mot. for Leave to ppeal, Mar. 18, 2002, at 4-7), which was denied on May 29, 2002.
Because the exception for the exhaustion requirement in the delay of direct appeal cases is
relevant here, | decline to hold thtitioner’s delay claim is unexhausted.

2. Whether Petitioner’s Claim of Delay of his C.P.L. § 440.10 Motion is Cognizable
on Habeas Review

15



The Second Circuit has addressed whether angletay of a direct appeal constitutes a

due process violation on habeasiew under 28 U.S.C. § 2254. @@z v. HendersqrB05

F.2d 652 (2d Cir. 1990); Simmons v. Reynold88 F.2d 865 (2d Cir. 1990). In such cases, the

court looks to the criteria &lished in Barker v. Wingel07 U.S. 514 (1972), and thus focuses

on the length of the delay, theason for the delay, whether thetipener asserted his right to a

speedy appeal, and prejadito the petitioner. S&&mmons 898 F.2d at 868; Brooks v. Jones

875 F.2d 30, 31 (2d Cir. 1989). Even wheetitioner has satisfied the Barkeiteria, the

Circuit has found that “[r]elease from custodwisextraordinary remedgspecially in a delay-
of-appeal case where release would in effellifjma state court conviction on grounds unrelated

to the merits of the case.” SImmoeB98 F.2d at 869; see alBaaz 905 F.2d at 653 (“Since

Diaz’'s appeal has now been heard, and he c&e maclaim that it was constitutionally tainted
because of the delay, he is not unlawfully ineaasited and, therefore, netitled to a writ of
habeas corpus.”).

A majority of circuits have Hd that “federal habeas relis not available to redress

alleged procedural errors in state postwiction proceedings.” Franza v. Stinsé8 F. Supp. 2d

124, 151 (S.D.N.Y. 1999)(ioting Ortiz v. Stewaytl49 F.3d 923, 939 (9th Cir. 1998), cert.

denied 526 U.S. 1123, 119 S. Ct. 1777, 143 L.Ed.2d 806 (1999)); aceardSolden v. Kaiser

2001 WL 15526 at *1 (10th Cir. 2001(J[C]laims relat[ing] toalleged deficiencies in [the
state’s] post-conviction proceds, fail[ ] to present a viable habeas claim.”); Trevino v.
Johnson168 F.3d 173, 180 (5th Cir.), cert. denibd7 U.S. 1056, 120 S.Ct. 22, 144 L.Ed.2d

825 (1999); Villafuerte v. Stewart11 F.3d 616, 632 n. 7 (9th Cir. 1997) (claim that petitioner

was denied due process in stabbeas proceeding is “ramtdressable in a section 2254

proceeding”), cert. denie®22 U.S. 1079, 118 S.Ct. 860, 139 L.Ed.2d 759 (1998); Montgomery
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v. Meloy, 90 F.3d 1200, 1206 (7th Cir.) (per curiamyifless state collateral review violates
some independent constitutional right, such esGjual Protection Clause, . . . errors in state
collateral review cannot form the basis foddeal habeas corpus relief.”), cert. denietd U.S.

907, 117 S.Ct. 266, 136 L.Ed.2d 190 (1996); Williams-Bey v. TricRéy F.2d 314, 317 (8th

Cir.), cert. denied495 U.S. 936, 110 S. Ct. 2183, 109 L.Ed.2d 511 (1990). Only the First

Circuit disagrees. Sdeickerson v. Walsh750 F.2d 150 (1984).

At least two circuits haveofind that “delay in receivingraling on a discretionary state
collateral appeal is not a ground for feddrabeas corpus relief,” finding that “[n]o
constitutional provision or feddraw entitles [petitioner] to angtate collateral review . . . let

alone prompt collateral review.” MontgomeB0 F.3d at 1206; see alBeanzen v. Brinkman

877 F.2d 26, 26 (@Cir. 1989) (denying habeas review aflaim that the Nevada State District
Court’s delay of over a year gteciding a petition for state gisconviction relief violated
petitioner’s due process rightsfhose courts hold that delaypnocessing a collateral claim
does not make the continued imprisonmerthefdefendant unlawful, and hence, does not
warrant federal habeas relief. Montgomed9 F.3d at 1206.

While the Second Circuit has mditectly addressed this issuenumber of district courts
within the Circuit have found that alleged procedwrrors in the denialf a 440 motion, such as
failure to hold a hearing or ailiare to set out findings, are nocbgnizable on habeas review. See,

e.q, Franza58 F.Supp.2d at 152; Jones v. Dundes®? F. Supp. 2d 204, 217-19 (S.D.N.Y.

2001); (“. .. Jones’ assanti that the failure to hold hearing on his CPL 88 440.10 and 330.30
newly discovered evidence motions violated graress is not cognizable on federal habeas

review.”); Diaz v. Greinerl10 F. Supp. 2d 225, 235 (S.D.N2Q00) (“Petitioner’s unsupported

assertion that the trial coudenied his (third) CPL 8 440.10 motion without a hearing violated
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due process is not cognizable on fetleedbeas review.”); Sparman v. Edwaréé F. Supp. 2d

450, 468 n. 13 (E.D.N.Y. 1997) (“the weightafthority holds that in habeas corpus
proceedings federal courts do not have jurisdiditoreview state court aéls of motions for a

new trial”), aff'd 154 F.3d 51 (2d Cir. 1998); Michael v. Dalsheir91 WL 99368 at *9

(E.D.N.Y. May 22, 1991) (denying review of 448uct’s failure to order a hearing); Turner v.
Sullivan 661 F.Supp. 535, 540-41 (E.D.N.Y. 1987) (clémat trial court violated due process
by denying CPL 88 440.10 motionthout setting out findings,anclusions and its reasoning
not cognizable on federal habeas review), aB4P F.2d 1288 (2d Cir.), cert. denid@7 U.S.
1240, 108 S.Ct. 2913, 101 L.Ed.2d 944 (1988). One aotints circuit ha specifically found
that a claim based on delay in the decision dcdgeal of the denial @ CPL § 440.10 motion is
not cognizable on federal habeas review. l8eeles 2002 WL 32375006, at *2.

In Montgomery the claims asserted in the allegediglayed state collateral proceeding at
issue were errors at trial, specificalhat the prosecutor violated Doyle v. OMi@6 U.S. 610
(1976), and a state rutd evidence. Montgomen®0 F.3d at 1203. Such claims could be
brought on direct appeal, a delafywhich would be cognizablender Seventh Circuit law. ldt

1206 (citing_Allen v. Duckworth6 F.3d 458, 459-60 (7th Cir. 1993%imilarly, in_ Moralesthe

claim in petitioner’s 440.10 moticatt issue was that a second aidient filed against petitioner

was illegally re-presented, a claim that coukbdtave been raised on direct appeal. Morales

2002 WL 32375006, at *4. However, under New Ylak, when ineffective assistance of
counsel claims are based on matters outsideettard, they must “bpursued by way of a CPL

8 440.10 motion,” and are unreviewabledirect appeal. Quinones v. Mille2003 WL

21276429, at *21 (S.D.N.Y. 2003) (quoting People v. Kazmi2¥® A.D.2d 826, 827 (4th
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Dept. 2002); Byron v. Ercol€008 WL 2795898, *13 (E.D.N.Y. 2008)Additionally, as

discussed above, petitioners are required towestrgich claims through state remedies prior to
the filing of a h&eas petition. Se28 U.S.C. § 2254(b)(1)(A)lf New York state law requires

that a petitioner bring off-recd ineffective assistance of counsel claims by way of a 440.10
motion, and federal law requires exison of that claim, to denygetitioner the ability to argue
that delay of a 440.10 motion prejadd the very claims he assdrtsis federal habeas petition
would run afoul of the basic principles of the dirappeal delay cases and habeas relief itself.
Because of the requirement in New York that petitioners bring off-record ineffective assistance
of counsel claims via a separate 440.10 moaon, because delay of adjudication of such a

claim bears close resemblance to the delayweztlappeal claimsofund cognizable in this

Circuit, | cannot find that petitioner’s delay c¢fais unreviewable on habeas review despite the

majority rule.

3. The Merits of Petitioner’'s Delay Claim

In the delay of direct appeahses, courts look to thenlgth of the delay, the reason for

the delay, whether the petitioner asserted Qistitio a speedy appeahd prejudice to the

petitioner._ Se&immons 898 F.2d at 868; Brooks v. Jon835 F.2d 30, 31 (2d Cir. 1989).
First, | note that petitioner himself fdea supplemental 440.10 motion in March 1995
raising additional claims, and another addendudune 2001, and thus cannot claim that the
nine year delay in receiving anél disposition was purely due @axdeficiency in the state court
process. However, petitioner did write te #40.10 court seeking an Order on his motions in

1996, and on April 8, 1997, moved for a writ of mamaa pursuant to Article 78 of New York’s

3 See alsdeople v. Brown45 N.Y.2d 852 (1978) (“. . . in the typiaadse, it would be better, and in some cases
essential, that an appellate attack on the effectiveriesainsel be bottomed on an evidentiary exploration by
collateral or post-conviction proceeding brought under CPL 440.10.").
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Civil Practice Law and Rules to comighe court to issue a decision.

Nevertheless, petitioner cannot show thatnas prejudiced by the delay. Petitioner
claims that he was prejudiced given that a ingawn his ineffective assistance of counsel claim
did not take place until 1998, almost ten years @ifte incident. Becaugeetitioner’s prejudice
argument is based on the 1998 hearings, it is Yeeykar delay from p#ioner’s date of filing,
April 20, 1993, to the 1998 hearintigt is the relevant periodRetitioner claims that delay
resulted in trial counsel’s indlty to recall his trial strategy and the loss of the case file which
would have strengthened his ffeetive assistance claim.

At the November 12, 1998 hearing, Luther Willmnid not recall partidars of the case,
whether he had contacted allp#titioner’s proposed witnesses, or whether he had hired an
investigator. (Nov. 12, 1998 Hr'g Tr. at 27-35Additionally, Williams had discarded the case
file as at the time of the hearing as the c@as over five years old, and was thus unable to
refresh his recollection aboutststrategy and preparation on the case. (Nov. 12, 1998 Hr'g Tr. at
30.) Williams did review the court file prior tost#fying, but was still unableo recall particular
facts of the case. The couratgd that it found “that bases Mr. Williams’ testimony, counsel
merely exercised his professional judgmerdaétermining the methods and procedure in
presenting a defense to the within aemt.” (Jan 31, 2002 Order, at 1.)

First, the Second Circuit has stated thatad tounsel’s inabilityto remember his trial

strategy is insufficient to overcome thepumption of effective assistance. &reiner v. Wells

417 F.3d 305, 325 (2d Cir. 2005) (“Wellslies almost entirely . . . on [trial counsel’s] inability
to remember his reasons for conducting the trithénmanner that he did. This is insufficient
evidence to overcome the presumption of camsibally effective ounsel sustained by the

record . . .."). While there was no claim_in Greitteat the state was responsible for the delay
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that resulted in trial counsel’s inability tecall his decision-making pcesses, the language
suggests that no prejudice can be found in ayd#déam where the only result is memory loss on
the part of trial counsel.

Regardless, as discussed in the followiacti®n, petitioner has not met the Strickland
standard with respect to his ineffective assistari@munsel claim foreasons independent of his
lawyer’s lack of memory and the loss of the.fiBecause he did not in fact suffer ineffective
assistance of counsel, he cannatralthat his claim was prejudices a result of the 440 court’s
delay.

Accordingly, his delay claim is denied.

B. Petitioner’s Ineffective #sistance of Counsel Claim

1. Standard of Review

The Anti-Terrorism and Effective Deaenalty Act (“AEDPA”), enacted in 1996,
established a deferential standard that federhéas courts must agplhen reviewing state
court convictions. 28 U.S.C. § 2254(d). eT$tatute provides, in pertinent part:

(d) An application for a writ of habea®rpus on behalf of person in custody

pursuant to the judgment of a State coudllstot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim—
(1) resulted in a decision that wasntrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or

(2) resulted in a decision that wiaased on an unreasonable determination
of the facts in light of the evidenpeesented in the State court proceeding.

Id. The statutory language “cleyagstablished Federal law, as determined by the Supreme Court

of the United States” refers to “the holdingsppposed to the dicta, fthe Supreme] Court’s
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decisions as of the time of the relevatate-court decision.” Williams v. Tayld29 U.S. 362,

412 (2000). A state court decisim‘contrary to” clearly estdished Supreme Court precedent
if “the state court applies a rulleat contradicts” @preme Court precedent or if “the state court
confronts a set of facts that amaterially indistinguishable frora decision of [the Supreme]
Court and nevertheless arrives atsutedifferent from that precedent.”.ldt 405-06. With
respect to the “unreasonable kpgtion” clause, “a federal habeegurt . . . should ask whether
the state court’s application of clearly edistied federal law was objectively reasonable.’ad
4009.

In order to demonstrate ineffective assis&anf counsel, the petitner must satisfy the

two prong test establishéad Strickland v. Washingtqrd66 U.S. 668 (1984). Under Stricklarad

petitioner must demonstrate, first, that cousse¢rformance fell below “an objective standard

of reasonableness” under “préireg professional norms,” icat 688, and second, that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Ichit 698. A court need not ddeiboth prongs of the Strickland

test for ineffective assistanceadunsel if a party has made an insufficient showing on one. See
Id. at 697.

In analyzing a claim that counsel’s perforroariell short of constitional standards, the
court must “indulge a strong presption that counsel’s conductifawithin the wide range of
reasonable professional assistance.’atd689. Moreover, “[ijn assessing the attorney’s
performance, a reviewing court styudge his conduct on the basighd facts of the particular
case, ‘viewed as of the time of counsel’s conduct, and may not use hirtdssgcond-guess his

strategy choices.” Mayo v. Hendersd8 F.3d 528, 533 (2d Cir. 1994) (quotistrickland 466

U.S. at 690). Thus, a petitioner cannot prewaih claim of ineffective assistance merely
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because he disagrees whils counsel’'s strategy. S&rickland 466 U.S. at 689. However,
failure to pursue a particulaourse of action is not consi@er strategic when it is not a
“conscious, reasonably informed decision made bgtemney with an eye to benefitting his

client.” SeePavel v. Hollins 261 F.3d 210, 218 (2d Cir. 2001).

2. Trial Counsel’'s Alleged Failure tmvestigate and QlgAlibi Withesses

In this action, petitioneclaims that trial counsel waseffective for his failure to
investigate, specifically, his faila to investigate two potential alibi witnesses provided to him
by petitioner prior to trial. Wn this claim was raised by péiiter in his 440 hearing, those
witnesses, Jackie Trader and Tanya Walker, peavaffidavits to the state courts stating that
they were willing to testify, and that they hadbdehind a car with p&tiner at the time of the

shooting. Both witnesses, and petitioner’s w@lnsel, testified at the 440 hearing in 1998.

i. Tanya Walker

Both the affidavit of Tanya Walker arlde transcript of hetestimony from the
November 1998 hearing show that trial counselnlict speak with Walker and chose not to
call her at trial. At the November 1998 hegr Walker stated that she spoke to Luther
Williams, petitioner’s trial counsel, and was asked whether when they spoke, Williams had asked
“how the incident occurred.” She replieddNhe didn't get into details.” (Nov. 12, 1998 Hr'g
Tr. at 43-44.) She was later asked, “Did yelliMr. Williams — we’re talking about Mr.
Williams. Did you tell him you were with the def@ant?” She replied “Yes.” She was then
asked, “[a]nd you told him as you explained it tahis morning?” She replied “Yes, | did.”
(Nov. 12, 1998 Hr'g Tr. at 44.) Her affidavit statbat she spoke with Mr. Williams, and that

“he informed me that he would not be calling meetstify. He said my testimony is not needed .
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..." (Aug. 19, 1992 Aff. offTanya Walker, § 17.)

Thus, the record shows that trial counselfdiflll his duty to investigate Walker as a
potential trial witness, and spifically made a decision not tall her. Courts applying
Strickland are especially deferential to defesserneys’ decisions concerning which witnesses

to put before the jury. Greiner v. Welll7 F.3d 305, 323 (2d Cir. 2005). “The decision not to

call a particular witness is typidyala question of trial strateghat [reviewing] courts are ill-

suited to second-guess.” United States v. Luciab8 F.3d 655, 660 (2d Cir.1998) (per curiam).

Thus, “counsel’s decision as to ‘whether td spkcific withesses - even ones that might offer
exculpatory evidence - is ordinarily not viewasla lapse in praggional representation.”

United States v. BesP19 F.3d 192, 201 (2d Cir. 2000) (quoting United States v. Schhoisit

F.3d 82, 90 (2d Cir. 1997)); see aldnited States v. Romeré4 F.3d 56, 60 (2d Cir. 1995). In

this case, because Williams did in fact contactk&aand chose not to call her, the record shows
that he did conduct an investigatiand specifically chos®ot to call her, anthis court is “ill-
suited to second-guestiat decision. BesP19 F.3d at 201. Accordingly, | cannot find that

trial counsel’s failure to call Wadlk was deficient under the Stricklasthndard.

ii. Jackie Trader
There is, however, no evidence in the recoad thal counsel actually contacted Jackie
Trader. Trader's 1992 affidavit and the testimanyhe 1998 C.P.L. § 440 hearing show that
she would have testified that she was withtjeter behind the car at the time of the shooting.

A sound trial strategy must be based easonable investigations. Espinal v. Benrkis

F. Supp. 2d 388, 399 (E.D.N.Y. 2008). In prepaforgrial, “[clounsel has a duty to make
reasonable investigations or to make a reasomdision that makes peoular investigations

unnecessary.” Lindstadt v. Kegrz39 F.3d 191, 200 (2d Cir.2001) (quoting Strickladeb
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U.S. at 691, 104 S.Ct. 2052). See dBmysten v. Senkowsk426 F.3d 588, 607 (2d Cir. 2005).

A reasonable decision to forego investigation tp@yased on a reasoned judgment that such

investigation would be fruitless, wasteful, or even counterproductive. ESp8&F. Supp. 2d at

399 (citing_Schulz v. Marshal528 F. Supp. 2d 77, 95-96 (E.D.N.Y. 2007)). But a failure to

conduct reasonable investigm into possible alibévidence, in the absence of such a reasonable
explanation, falls below th&tandard of effective reprstation required by Stricklantd.

(citing Lindstadi 239 F.3d at 200; Schul28 F. Supp. 2d at 96; Sparman v. Edwa2és-.

Supp. 2d 450, 452-53 (E.D.N.Y.1997)).

In this case, petitioner testified that heyaded a list of potential witnesses to Williams
which included Trader's name, and Trader providedaffidavit to the state courts stating what
her testimony would have consisted of and thatwas willing to testify. Additionally, at the
440 hearing, while Williams did not specificalgmember being given Trader’'s name, he
testified that he did recall getting a list of pdtahwitnesses from petitioner, and that “I believe
that we did in fact speak with one of them aatled that person at trial,” presumably meaning
only Latasha Carlisle. (Nov. 12, 1998 Hifg. At 30.) The record shaithat he did in fact call
Carlise, who provided testimony about petitionatibi, and specificallyejected Walker as a
potential withess. However, trial counsel also admitted that he did not believe he hired an
investigator, and that Head four trial ready cases for whikh was preparing at the same time,
including petitioner’s, and haal“relatively short period ofrtie” between being appointed and
the start of trial. (Nov. 12, 1999 Hr'g Tr. At 34-36There is no evidence in the record that he
attempted to contact Trader, actually intervielwwed or made a conscious decision to not have
her testify at trial. Thus, based on the recitnd, questionable whethétal counsel conducted a

reasonable investigation required of him under the Stricldtarttard.
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However, | cannot find that petitioner was preged by counsel’s failure to investigate.
An analysis of the second prong_of Stricklamould include an inquiry as to whether the failure
to call Trader actually prejudiced petitioner, thatpstitioner could only show prejudice if trial
counsel’s investigation of Tradamuld have led to addition#&dal testimony, with which there
would be a reasonable probigithat the trial outcora would have differed.

As to the whereabouts of petitioner at tmediof the shooting, to the extent Trader’s
testimony would have included faclready testified to by LatasiCarlisle, that is, petitioner
was across the street at the time of the shootidglal not participate, such testimony could be
considered repetitive or cumulative. Courts is thircuit have stated that the failure to call

cumulative or repetitive witnesses is neitimaffective nor prejudial. Montalvo v. Annetts

2003 WL 22962504, at *26 (S.D.N.2003);_Archer v. Fische2009 WL 1011591, at *33

(E.D.N.Y. 2009); see alsbreppedi v. Scully1986 WL 11449 at *3 (S.D.N.Y. Oct. 9, 1986)
(“Since the effect of the presehtm of additional alibi witnessewould have been cumulative at
best, the failure of counsel to call additional iaMinesses cannot be considered an error that
deprived the defendant affair trial.”), aff'd 847 F.2d 837 (2d Cir. 1988).

Second, to the extent Trader would hawevjated additional facts, those facts would
have contradicted facts testifiemby Carlisle. For instance, daer’'s 1992 affidavit stated that

she was with two other girls and petitioner & time of the shooting, but Carlisle’s testimony as

* The Second Circuit, however, has not specifically defined “cumulative” under the prejudice foBbrickéand

Other circuits have stated that testimony is not “cutiudamerely because it corrobaes existing testimony. The
Sixth Circuit, for example, has stated that “[a]lthough it is true that [the withess] would merely habeied
[petitioner’s] version of events, the court failed to recognize that the trial was essentially a swearing match . . . .
Undoubtedly, the testimony of a second person to coratdtine [petitioner’s] version of the events would not have
been cumulative, but rather could have critically addetie strength of the defense’s case.” English v.
Romanowski602 F.3d 714, 727 (6th Cir. 2010). See &melow v. Williams 367 F.3d 562, 574-75 (6th Cir.

2004) (finding multiple alibi withnesses not cumulative téetise despite fact that one other witness already testified
to same facts); Washington v. Smi#i9 F.3d 620, 634 (7th Cir. 2000) (“Evidence is cumulative when it ‘supports
a fact established by existing evidence,’ Black's Law Dictionary 577 (7th ed. 1999), but Washwb&reabouts

on the day of the robbery was far frontaddished - it was the issue in the case.”).
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to whom she was with at the time makes natio@ of Trader. Trader’s testimony at the 440
hearing indicates that she was wpititioner and “Tanya,” and that it was just the three of them
behind the car. Trader did naticate that she could not remember with whom she was behind
the car, or that there were othedividuals there that she coutdt recall, and thus her testimony
specifically contradicts elemen$ Carlisle’s testimony as oppasd to corroborating it.

In addition, Trader testified #he 440 hearing to being &iny’s with petitioner, and
knowing petitioner’s family well. Thus, this ot an instance where a disinterested witness

would have provided additional facts or testimony. See, Mantgomery v. PeterseB846 F.2d

407, 415 (7th Cir.1988) (finding prejudice in failurecll additional, disirgrested alibi witness,
noting that “the jury might well have viewedetlbtherwise impeachable testimony of the twelve

witnesses who were presented at the . . . trialdifferent light had thjury also heard the

testimony of this disintessted witness”); see al&wsario v. Ercole601 F.3d 118, 141 (2d Cir.
2010) (Straub, dissenting) (finding prejudice where.'many of these [uncalled alibi] withesses
were not vulnerable to impeachment as interesigtesses because they were not close friends
with Rosario.”).

Petitioner is correct thateéhevidence against him was not overwhelming. There was only
one witness, Tanya Kimbrough, who stated gwditioner was involved in the shooting. This
witness admitted to signing a document that baidstatements to the police following the
shooting were false, though she stated durimgdstimony that the coamts of the document
were not true and called into question tireumstances surrounditige signing of that
document. Thus, trial counsel’s failure to invgste trader is troublingHowever, because trial
counsel did call Latasha Carlisis an alibi witness, who téged both to the whereabouts of

petitioner at the time of the shooting and the itiéty of the prosecutiots withess, Trader’s

27



testimony would either have been cumulative, or in fact contradictory, and she would have been
impeachable as an “interested” witness. Theanhot find that but for il counsel’s failure to
investigate Jackie Trader as agudtal witness, there is a reasbleaprobability that the outcome

of the trial would have differed.

iii. Petitioner’'s Additional Claims

Petitioner also claims that trial counsel failechttequately consult with him prior to trial.
The Supreme Court has stredghe “vital” importance ofconsultation, thorough-going
investigation and preparation” during the tiperiod from arraignment to trial. Powell v.

Alabama 287 U.S. 45, 57 (1932). However, petitioner has not shown what counsel would have
learned through additional cartations that would havehanged the outcome of the

proceedings. Petitioner claims he gave Williams a list of potential witnesses, and Williams’
defense strategy was the very defense petitionehstdk to be true — that he was simply present
at Tiny’s the night of the incident, bdid not take part in the shooting.

To the extent petitioner claims trial coehgvas ineffective for failing to hire an
investigator to seek out additional witnessestipaer has not shown with any specificity what
such an investigation might reveal, and thusfaged to show either @t counsel was deficient
for failing to do so, or that heas prejudiced as a result.

Finally, petitioner claims thdtial counsel was ineffective for failing to interview Tanya
Kimbrough before she testified for the proseautidhe record shows that when Kimbrough was
brought in by the prosecution under a materiéth@ss warrant, trialaunsel sought permission
from the court to speak with her before she ttekstand. (Trial Tr. at 72.) The prosecutor
indicated that “I have asked Ms. Kimbrough whether she wishes to speak to Mr. Williams. She

indicates she does not.” (Triat. at 72.) Trial counsel cannbe found deficient if Kimbrough
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was not willing to be interviewed.

Accordingly, petitioner’s ineffectivassistance of counsel claim is denied.

C. Petitioner’s Claim ofActual Innocence

Petitioner also argues thairesidering all of the evidencmcluding later statements
made by petitioner’s co-defendants, it is more Yikban not that no reasonable juror would have
found petitioner guilty. Petition@hallenges the denial bfs § 440.10 motion based on newly
discovered evidence, specificatlye finding that his co-defends’ testimony that petitioner
was not involved in the shooting outside Tinyas inconsistent andricredible and unworthy
of belief because it contradicts the sworn statethmade in their May, 1991, plea allocutions.”
Petitioner argues that Harold @ge and Craig Twiggs’ testimonyas in fact consistent on key
points, and that their testimony, ainviewed with the other evidence in the case, makes it hard
to fathom how a reasonable juror could héwend petitioner guilty beyond a reasonable doubt.
(Pet.’s Br. at 98.)

While claims of “actual innocence” may seteeexcuse procedural default on habeas
review, seeschlup v. Delp513 U.S. 298, 327 (1995); and potentially serve as an exception to

AEDPA's statute of limitations, sé&hitley v. Senkowski317 F.3d 223, 225 (2d Cir. 2003)

(“The constitutionality of the AEDPA's statuté limitations if applied to a claim of actual
innocence is an open questioday.”), “claims of actual innocence based on newly discovered
evidence have never been held to state a grourfidderal habeas relief absent an independent
constitutional violation occurring in the courskthe underlying state criminal proceedings.”

Herrera v. Collins506 U.S. 390, 400 (1993). Thus, te #ixtent petitionenas alleged a free-

standing “actual innocence” claim, such a claim isaogiizable. Petitioner has not alleged that

the decision of the § 440.10 motion based on nelglgovered evidence was contrary to, or

29



involved an unreasonable applicatwin clearly established fededaw. Rather, he argues that
the court erred in its interpretation of the fadien if the affidavits and testimony provided by
petitioner’s co-defendants cast serious doulbd duss guilt, he has not alleged a separate

constitutional violation on the part of tdd40 court, and thus, hedaim must fail.

D. Petitioner’'s Sentencing Claim

Petitioner claims that hsixty years to life sentenaeas improper, unduly harsh, and
excessive. Petitioner points to tt@mparatively low sentence fifteen years to life imposed on
his co-defendants, who pled guilty and were eseced following petitioner’srial and sentence.

Petitioner was not interviewed by the Department of Probation because he was ill at the
time of the interview. (Sentencing Tr. at 1%) sentencing, the judge found petitioner to be a
second violent felony offender based on a prevamuiction for burglary in the second degree.
(Sentencing Tr. at 11.) The senti#y judge later stated that “gnfeally could be sentenced as a
persistent felony offender. But the nature of myteece . . . is tantamount to the same sentence
that he would get as a persistent felony offend&ehtencing Tr. at 18.Petitioner states he in
fact did not have athst two predicate violent felonies. (PeBr. at 100.) The court sentenced
petitioner to consecutive terms of imprisonmentvegnty-five years tdife for the murder of
Dexter Simmons, and twelve and one-half yéarshe attempted murder of Leslie Lewis.
(Sentencing Tr. at 18.) In adidin, the court sentenced petitiortertwo concurrent sentences of
seven and one-half years to fifteen years orasisault counts, which were to run consecutively
to the sentences for murder and attempted mu¢8entencing Tr. at 18-19.) The court also
sentenced defendant to two consecutive sentericeven and one-half to fifteen years, and one
concurrent sentence of seven and one-hdifteen years on the&eapon possession counts.

(Sentencing Tr. at 18-19.) These sentences twaxen consecutively to the sentences given for
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the murder, attempted murder and assault co(®estencing Tr. at 19.The total aggregate
sentence amounted to 60 years to life impmsent. On June 3, 1991, the court sentenced Craig
Twiggs and Harold George fifteen years to life.

As to petitioner's argument that the sentewas unduly excessive,ig well settled that
a habeas petitioner’s challenge to the lengthi®prison term does not present a cognizable

constitutional issue if the senterfadis within the statutory range. S&ewnsend v. Burke334

U.S. 736, 741 (1948) (“The [petitioner’s] sentencmbavithin the limitsset by the statute, its
severity would not be grounds for relief hereewn direct review of the conviction, much less

on review of the state court’s denial of habeas corpus.”); White v. Kéé8d-.2d 1381, 1383

(2d Cir. 1992) (“No federal cotitutional issue is presented where, as here, the sentence is
within the range prescribed by state law.Petitioner does not currently argue that the
consecutive sentences vi@dtany statutory provisioh.

To the extent that petitioner suggests tietvas penalized forjexting a plea offer and
proceeding to trial, he does not raise a claim of actual vindictiveness because he fails to
demonstrate that the trial judge stated or ingplieat the sentence was based on any refusal of a

plea offer. Sedacobs v. Wes2009 WL 2378673 (W.D.N.Y. 2009); Russ v. Gree2@)9 WL

2958007, at *11 (W.D.N.Y. 2009) (“Thus, the meaetfthat the trial court . . . imposed a
considerably longer sentence than the one . . reaffin connection with the plea offer, does not,

in and of itself, establish ‘actual vindictiveness.”) (citations omitted); Naranjo v. FRiod3

WL 1900867, at *10 (S.D.N.Y. Apr.16, 2003) (denyimgbeas claim based on disparity between

® While Section 70.25(2) of the New York Penal Law provithes sentences must run corremtly if they relate to
“two or more offenses committed through a single act or omission,” the New York Court of Appeals hlaatheld t
this language permits consecutive sentences to be impakete the crimes are committed through separate and
distinct acts, even though part of a single transaction.” People v. Sé@@MNoY.2d 1019, 1021 (1998); see also
Romero v. Rock2010 WL 908844, at *19 (S.D.N.Y. 2010). Petitipaegued that his consecutive sentences were
improper in his 2004 CPL § 440.20 motion, which was denied.
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pre-trial offer of five to ten years and ultimate sentence of twenty-five to fifty years; such
difference did not establish chaiof actual vindictiveass because judgevas suggested that

sentence based on refusal of plea offer). Chate also found thateh'mere disparity” of a

sentence, even among co-defendants, doesloé suggest that onlefendant has been

arbitrarily singled out for a more seeepunishment. Guerrero-Guerrero v. C|&87 F. Supp.

1022, 1028 (E.D.Va.1988) (citirlgnited States v. Trueloyd82 F.2d 1361 (4th Cir.1973) (per

curiam)).

Petitioner also argues thaktkentencing court erroneousbynd that petitioner “could
be sentenced as a persistent felony offender.” The sentencing court seemed to make that
statement based in part on a youthful offeratBudication for attempted burglary in the second

degree, which under New York law, cannot serve as a predicate offense. Seeoplg.v.

Klein, 35 A.D.2d 528 (N.Y.A.D. 1970).

It is well established that “[m]isinformaticor misunderstanding th& materially untrue
regarding a prior criminal record, or mateffease assumptions as to any facts relevant to
sentencing, renders the entire sentencing procéaakd as a violatiorof due process.” United

States v. Malcoln432 F.2d 809, 816 (2d Cir. 1970) (citing Townsend v. Busid U.S. 736,

740-41 (1948)). The Second Circuitshgtated that for a sentence to be unconstitutional, actual

reliance on the erroneous informatioeed not necessarily be shown. Sedéted States v. Robjn

545 F.2d 775, 779 n. 12 (2d Cir. 1976)._In McGee v. United S#6@s~.2d 243 (2d Cir. 1972),

the Second Circuit set aside atsmce after concluding that teentencing judge’s reliance on
an improper factor was “quite probable.” &1.246.
However, petitioner had not raised a “misimi@ation” due process claim before the state

courts. On direct appeal, hegaed only that the sentence wassh and excessive, and in his 8§
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440.20 motion dated June 18, 2004, he argued onlyitbaionsecutive sentences were improper
under state law, and that missing informatiothie presentence repatiblated state law and
petitioner’'s Eighth Amendment rights.gPs § 440.20 Mot., June 18, 2004, at 14-17.)
Accordingly, petitioner’s misimdrmation claim is unexhausted. Petitioner could raise the claims
anew in a successive § 440.20 motion because theao time limit within which to file such a
motion, and more than one motion to set asisersence is permissilbd® long as the ground or
issue raised was not previously determined emtlerits in a direct appeal. C.P.L. 8§ 440.20(1),
2).

The Supreme Court Rhines v. Weh#t4 U.S. 269, 277 (2005), cautioned that the “stay

and abeyance” option to allow petitioners thi@xst claims should be “available only in limited
circumstances.” Idat 277. The Court stated that “s&ayd abeyance is ongppropriate when
the district court determines there was good céusne petitioner’s failure to exhaust his
claims first in state court.” IdThe Court also stated that “eviéia petitioner had good cause for
that failure, the district couvtould abuse its discretion if it wete grant him a stay when his
unexhausted claims are plainly meritless.”(tdting 28 U.S.C. § 2254(b)(2)).

While | cannot say based on the record feitioner’s claim is “plainly meritless’”
petitioner has not shown good cause for failure to @sththis claim in stateourt. Petitioner has
not shown that he actively pursued such a claiangitpoint in the lengthgrocedural history, or
that information regarding the claim wasaaty point unavailable to him until now.

Accordingly, petitioner’s sgtencing claim is denied.

® A reading of the sentencing minutes suggests thaisit'guite probable” that the sentencing judge relied on a
belief that he could have sentenced petitioner as a persistent felony offender, given the length of petitioner’s
aggregate sentence. The court’s misinterpretatiorpatastially exacerbated by the lack of a complete pre-
sentence report. While petitioner is denied a stay gitagent habeas petition, as discussed above, he does not
appear to be barred from pursuing this argument in state court under a CPL § 440.20 motion.
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CONCLUSION
For the reasons stated above, pretition for a writ of habea®rpus is denied. Because
petitioner has not made a substdrgi@wing of the denial of aoastitutional right with respect
to his actual innocence and sentencing clainegrtificate of appealabilitwill not issue as to
those claims. Se28 U.S.C. § 2253(c)(2). A certificate &bpealability is gratled with respect to
the sole issues of petitioner’s claim regardimg delay of his § 440 motion, and his ineffective
assistance of counsel claim. The Clerk of Cmudirected to enteuggment accordingly.

The Clerk of Court is directed to enter judgment accordingly.

SO ORDERED.
$ ARR
Allyne R. Ross
UnitedState<District Judge
Dated: August 26, 2010

Brooklyn, New York
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