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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________________ X
ROSALINDA BAEZ,
MEMORANDUM & ORDER
Haintiff, 09-CV-596 (NGG) (SMG)
-against-
JETBLUE AIRWAYS and TIFFANY
MALABET,
Defendants.
___________________________________________________________________ X

NICHOLAS G. GARAUFIS, Unitd States District Judge.

Plaintiff Rosalinda Baez (“Baez”) bringsishaction under 42 U.S.®.1983 and state law
against JetBlue Airways (“JetBlue”), and Tiffany Malabet (“Malabet”) (collectively,
“Defendants”). (Am. Compl. Complaint”) (Docket Entry # 35) ] 2.) Plaintiff claims that
Defendants violated her constitutial rights by subjecting her to$a arrest and depriving her of
a fair trial. (1d.91Y 73, 77.) Plaintiff further claims thBefendants defamed her and intentionally
inflicted emotional distress upon her. (19 83, 85.) Malabet moves to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6). (lllaét Mot. to Dismiss (Docket Entry # 46).)
JetBlue moves to dismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6).
(JetBlue Mot. to Dismiss (Docket Entry # 36)l¢tBlue also moves for sanctions against Baez
pursuant to Federal Rule of Civil Procedure {JetBlue Mot. for Sanctions (Docket Entry
# 38).) For the following reasons, JetBlue’s motmulismiss is granted in part and denied in
part, and its motion for sanctiorssdenied. Malabet's motion thsmiss is granted in part and

denied in part.
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BACKGROUND*

A. The Parties

Plaintiff Rosalinda Baez is atizen and resident of TexagComplaint § 1.) Defendant
JetBlue is a Delaware corporation licensedddusiness in the state of New York. {d.)
JetBlue’s principal place of business is in Queens, New York) Ddfendant Tiffany Malabet
is a citizen and resident of New York. (fd3.) JetBlue employed Nédoet as a gate agent at
John F. Kennedy International Airport (“*JFK”) in Queens, New York.

B. Factual Background

On April 15, 2008, Baez arrived at JFK at 6:23 a(@omplaint § 11.) She checked in at
the JetBlue counter and receivetoarding pass for her 8:05 aftight to Austin, Texas. _(Id.
1 12.) At the check-in counter, a JetBlue representative informed Baez that her plane would
depart from Gate 18, but failed to tell her thate5E8 was located in a separate terminal. (Id.
11 13-14.) Baez proceeded throughuwsity and waited for her flight in the wrong terminal._(Id.
1 15.) An hour later, when Baez did not hiear flight announced, she spoke with a JetBlue
representative who told heraththe flight was departingdm a different terminal. _(1d] 16.)

When Baez arrived at the correctggahe waiting area was empty. (1d17.) Baez
approached JetBlue agent Tiffany Malalvetp was exiting té jet bridge. (1d. Baez asked to
board the plane, which was still at the gate. {I@#8.) Malabet told Baez, “I just closed the
flight and you ain'getting on it.” (1d.19.) Baez told Malabshe had been waiting in the
wrong terminal for over an hour, but Malabdused to let her board the plane. §d22.)

Baez then asked Malabet what would hapjemer luggage if she were to board a
different flight. (1d.§ 23.) Malabet told Baez that her baguld be in Austin when she arrived.

(Id. T 24.) Baez responded, “[tlhat doesn’'t make angeselsn't it a security risk to let a bag go

! The following facts are drawn froRlaintiff's Complaint and acceptedrfthe purposes of this motion.
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on a plane without a passenger, whahére was a bomb in the bag?” (d25.) Malabet said
that if there were a bomb indtbag, Transportation Securggministration (“TSA”) officials
would know, to which plaintiff rglied, “TSA — my ass.” (Id] 26.) Baez and Malabet then
parted ways. _(Idf 27.) Baez's flight remained at the gate for an additional thirty minutes before
departing. (Idf7 28-29.) During that time, Malalsit not report Baez's comment to the TSA
or JetBlue. (1df 30.)

Baez returned to the JetBlue customerisergounter to re-book her flight. (19.31.)
While an agent was re-booking Baeftight, Malabet approachdtie agent and said, “this one
thinks she’s getting on a flight . . . [s]f&[nasty, I['m] gonna mark her record.” (Il 32, 33.)
Baez commented that she was a frequent flier with JetBlue and asked why Malabet was treating
her so rudely, but Malabet did not respond. {I84.) The booking agent gave Baez a boarding
pass for the 1:05 p.m. flight to Austin. (K35.)

While she waited for her flight, Baez filed an online complaint with JetBlue that

identified Malabet by her first name and detailegirtexchanges at the gate and at the customer
service counter. (I 36, 37.) In response to Baez's ctair, JetBlue officials spoke with
Malabet about the incident while Baez wal stithe airport waitingor her flight. (1d.q1 38,
39.) Malabet told the JetBlue officials that, digriheir conversation at the jet bridge, Baez had
said, “[w]ell I have a bomb in my bag, so @ guys going to turn éhplane around, ‘cause |
need my bag.” (1df 41.) Malabet also told the officials that Baez had said that, “TSA does not
know how to do their f-ing job, because if itldiTSA would not catchliie bomb] and let it go
through.” (1d.§ 42.)

In response to Malabet’s aations, a JetBlue securdgent approached Baez and

directed her to accompany him to the security office. {46.) Then, for approximately five



hours, law enforcement officials interrogated Bakaut her patriotism, védther she had suicidal
thoughts, and whether she used prescription dru@gs. 11 46-48.) They repeatedly asked Baez
to admit that she had made a bomb threat, but she refusefl.4@d. After finishing the
interrogation, the officials arrested Baez and “gldi her with making a false bomb threat. (Id.
1 50.)

The story of Baez's arrest garnered intéioral media attention, receiving coverage in
the United States, South Africa, Denmark, Gangn and Sweden. (Complaint § 54.) Baez
alleges the publicity damaged her pers@mal professional reputation, and permanently
impaired her employment prospects. {[8.53, 54). Prior to thiacident, Baez had never been
arrested. (1d 55.)

C. Procedural Background

Baez filed her initial complaint in thection against JetBlue and Tiffany “Doe” on
February 12, 2009. (Docket Entry # 1.) In ite @isserted four federalims under 42 U.S.C
§ 1983: false arrest, malicious prosecution, malicaiusse of process, andnil@ of the right to
a fair trial. (Id. 11 52, 55, 65, 70.) She also asserteé &t claims of false arrest, malicious
prosecution, malicious abuse obpess, intentional infliction of emotional distress, prima facie
tort, negligent hiring, negligerraining, negligent supervia, negligent retention, unjust
enrichment, and defamation. (K52, 55, 65, 70, 74, 79, 84, 88, 94.) On April 15, 2009,
JetBlue moved to dismiss for failure to statelaim under Federal Rule of Civil Procedure

12(b)(6). (Sedocket Entry # 9.)

2 It is unclear from the Complaint whether these were stdeleral law enforcement officials. Baez refers to them
only as “state and/or federal law enforcement officia{€bmplaint 1 70-Z.) Because Baez brings claims under
18 U.S.C. 81983, which requires state action, the courtaslime they were state rather than federal officers for
the purposes of deciding this motion.



On June 10, 2009, Baez moved for default judgragainst Tiffany “Doe” for “failure to
plead or otherwise defend” herself under Feldede of Civil Procedure 55 and Local Rule
55.2. (Docket Entry # 17.) On June 15, 2009, JetBlue moved to dismiss all claims against
Tiffany “Doe” for failure to effect service on hpursuant to Federal Rule of Civil Procedure
4(m). (Docket Entry # 19.) On February 2009, Baez left a summons for Tiffany “Doe” with
a JetBlue employee described ie summons as a “co-worker.” _(SBecket Entry # 4.) Baez
subsequently mailed a summons and complaidtessed to “Doe” to #Blue headquarters.

(Id.) Malabet has not worked at JetBlue sibeeember 31, 2008. (Carbone Aff. (Docket Entry
# 22) 1 2.) Furthermore, Baez never asked JetBlbgther identify Tiffany “Doe.” (Burns Aff.
(Docket Entry # 21) 1 2.)

On August 3, 2009, Judge Charles P. SiftontgcdetBlue’s motion to dismiss Baez's
claims against JetBlue and denied as mootldet®motion to dismiss the claims against Tiffany
“Doe.” (Memorandum and Order dated Augus2@)9 (“Sifton Order”) (Docket Entry # 26) 1.)
Judge Sifton also granted Baez leave to amend her claims for false arrest, negligence, denial of
the right to a fair trial, intetional infliction of emotional distress, and defamation, and granted
Baez 30 days to plead diversity jurisdiction asdoe,” which she had failed to do in her initial
complaint. (Idat 29.)

On October 22, 2009, Baez filed an amended complaint against JetBlue and Tiffany
Malabet. (Complaint § 2, 3)That complaint adequatepyeads complete diversity. (f13.)

Baez properly served Malabet for the first tiomeOctober 5, 2009. (Malabet Summons (Docket

Entry # 33).). The case was reassigjto this court on November 24, 2009.

® For the first time, Baez named TiffaMalabet, rather than Tiffany “Doe.”
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Il. STANDARD OF REVIEW
When evaluating a motion to dismiss under Riléh)(6), a court must “accept as true all
factual statements alleged in the complaint and draw all reasonable inferences in favor of the

non-moving party.”_Vietnamss'n for Victims of Agent Orange v. Dow Chem. €517 F.3d

104, 115 (2d Cir. 2008) (citation omitted). To sueva Rule 12(b)(6) motion, a complaint must
contain “sufficient factual matter, accepted as ttoéstate a claim to relief that is plausible on

its face.” Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly

550 U.S. 544, 570 (2007)). A mere “formulaic recitation of the elements of a cause of action” is
insufficient. Twombly 550 U.S. at 555. Rather, the complaiust contain sufficient “[flactual
allegations . . . to raise a rightrilief above the spetative level.” 1d. A court may consider

“any written instrument attached to the complastétements or documents incorporated into the
complaint by reference . . . and documentisspased by or known to the plaintiff and upon

which it relied in bringing the suit” on a moti to dismiss._ATSI Commc’ns. Inc. v. Shaar

Fund. Ltd, 493 F.3d 87, 98 (2d Cir. 2007) (citation omitted).
[ll.  DISCUSSION
A. Section 1983 Claims
Section 1983 creates no subsitantights; rather, it provides a “mechanism for enforcing

a right or benefit established elseamh.” Morris-Hayes v. Bd. Of Edyet23 F.3d 153, 159 (2d

Cir. 2005) (citation omitted). “To state ach under 81983, a [p]laintiff must allege the
violation of a right secured by the Constitution and laws of the United States and must show that
the alleged deprivation was committed by a person acting under color of state law.” Nest v.

Atkins, 487 U.S. 42, 48 (1988).



For the purposes of a 81983 action, private paetet under color cftate law if (1) the
state compelled the private partgenduct, (2) the privatearty acted jointly wh a state, or (3)
the private party fulfilled a role that is traditally a public function performed by a state. See

Sybalski v. Indep. Group Home Living Program, Jriiel6 F.3d 255, 257 (2d Cir. 2008). A

private party also acts under cotrstate law if it conspires witktate actors to deprive someone

of his or her constitutional right Adickes v. S.H. Kress & CA#98 U.S. 144, 152 (1970).

There must be “such a close nexus betweethae and the challenged [private] action that

seemingly private behavior may be fairly treaésdhat of the State @$.” Tancredi v. Metro

Life Ins. Co, 316 F.3d 308, 312 (2d Cir. 2003) (citations and internal quotation marks omitted).
Baez's allegations are insufficieto state a claim that egh JetBlue or Malabet acted
under color of state law. Baez contends Befendants acted under color of state law because
they provided false information to law enforaemh officials who then interrogated and arrested
her. But “providing false information to the pm#idoes not make a privateividual . . . a state

actor and liable under §1983Chodkowski v. City of New YorkNo. 06-cv-7120 (LBS), 2007

U.S. Dist. LEXIS 67822, at *28 (S.D.N.Y. September 11, 2007). Sed-mkw. Letterman

401 F. Supp. 2d 362, 368 (S.D.N.Y. 2005) (dismissing a 81983 claim because the false testimony
of a private actor is sufficient to show conspiracy withstate). A longstanding pattern of

repeated lies and false accusations made for the purpose of procuring an arrest may constitute
state action._ChodkowskK2007 U.S. Dist. LEXIS 67822, at *27. Baez makes no such allegation
here. She only cites the isolated incidemtApril 15, 2008. Because Baez insufficiently alleges

that Defendants are state actors, Defendantsom®to dismiss are granted with respect to all

federal claims.



B. StateLaw Claims®

1) Relation Back of Amended Complaint

Malabet asserts that Baez's state law claganst her should be dismissed as untimely
under N.Y. C.P.L.R. §215(3). Mbcket Entry # 46) at 15, 25.)The events that gave rise to all
of Baez’s state claims occurred on April 15020 (Complaint § 11.) Baez did not name
Malabet as a party until she filed her amaehdemplaint on October 22, 2009, more than one
year and six months later. (Ifi.3.) Baez argues that herearded complaint naming Malabet
was timely because it relates back to the initiahglaint, which was filed within the statute of
limitations period. ((Dockt Entry # 48) 33.)

An amended complaint filed after the &pable limitations period has expired is
nonetheless timely if it relates battkthe original complaint. Sdeed. R. Civ. P. 15(c). When
an amendment to a pleading changes “the naming of the party against whom a claim is asserted,
the amendment relates back to dage of the original pleading” the claim arises “out of the
conduct, transaction, or occurrence set out . theroriginal pleading,” and “if, within the period
provided by Rule 4(m) for serving the summansl complaint, the party to be brought in by

amendment (i) received such meatiof the action that it will ridoe prejudiced in defending on

* This court has diversity jurisdiction evBaez’s remaining state claims, sifzez pleads complete diversity as to
JetBlue and Malabet. Sé€rishing v. Moorg970 F.2d 1103, 1106 (2d Cir. 1992).

® The one year statute of limitations on intentional tortérad in CPLR § 215 also applies to Intentional Infliction
of Emotional Distress (“IIED”) claims. Seééung v. Suffolk CountyNo. 09-CV-3325 (JFB), 2010 U.S. Dist.
LEXIS 35368, at *72 (E.D.N.Y. Apr. 9, 2010). Malabet has not, however, argueith¢hidED claim against her is
time barred. As such, the court addresses Baez's |I&B egainst Malabet in conjunction with her IIED claim
against JetBlue.




the merits; and (ii) knew or should have knowatttine action would havgeen brought against
it, but for a mistake concerning the proper yaridentity.” Fed. R. Civ. P. (c)(1)(B)-(C).
Under federal law, the “linchpin” of the réilan back doctrine is notice to the defendant.

Schiavone v. Fortunel77 U.S. 21, 29 (1986). “If the notice requirement is met . . . a complaint

may be amended at any time to correct a formi@alsuch as a misnomer or misidentification,”

including the omission of a defendant’s firsi@ast name._Godlewskv. Human Dev. Ass)n

CV-03-3985 (DGT), 2006 U.S. Dist. LEXIS 30519, at *15 (E.D.N.Y. May 18, 2086).
defendant need not have received formal noticeerform of a summons and complaint; “[i]t is

sufficient that such notice oacthrough informal means.” Bskiewicz v. County of Suffolk29

F. Supp. 2d 134, 138 (E.D.N.Y. 1998). The retevaquiry is what the improperly named

defendant “knew or should have known during ftrelevant] period, rtavhat the plaintiffiknew

or should have known at the time of filing heigaral complaint.” _Krupski v. Costa Crociere
S.P.A; 130 S.Ct. 2485, 2493 (2010) (emphasis in original).

Baez’s claims against Malabet indisputadtgse from the same incident as Baez’s
claims against JetBlue, namely, that she wasliakrested due to Malabet’s accusations. Baez
provided Malabet's first name, Tiffany, in her init@mplaint. She also gave sufficient details
regarding her arrest that, had lslaet seen the complaint, she should have known that, but for a

mistake, Baez would have brought ti@ims against her. See, e @odlewska 2006 U.S. Dist.

LEXIS 30519, at *15. The only remaining questiothiss whether Malabet had timely notice of

the complaint. Determining whether Malabetl lzalequate notice “poses two factual questions,

® Federal Rule of Civil Procedure 15(c)(1)(A) states thairaplaint will also relate back if “the law that provides
the applicable statute of limitations allows relation backd deciding whether to apply state or federal relation
back law, the Court must determine which law affords eerfargiving principle of riating back,” and apply that
principle. Williams v. United State®7 Civ. 3018 (RJS) 2010 U.S. Dist. LEXIS 25102, at *29, 30 (S.D.N.Y. Feb.
25, 2010). The court has reviewed the applicable New York relation back standard, ane:fifaderdd standard to
be more forgiving as applied in this case. Theretbeecourt addresses only the federal relation back standard.




that is, whether the defendant received somm faf notice on a timely basis and whether such
notice as [s]he received was adequate to pteesnltant prejudice &dm the delay in naming

[her] as a defendant.”_Sigmund v. Martin@8 Civ. 1043 (RWS), 2006 U.S. Dist. LEXIS

49265, at *13 (S.D.N.YJuly 10, 2006).

Under federal law, notice would have been timely until the 120 day period for service
ended on June 12, 2009. Jexl. R. Civ. Proc. 4(m). The recasdnsufficient for the court to
determine whether or not Malabet had timefpimal notice of Baez's claims and whether
Malabet was prejudiced. Theurt orders limited discovery dhese two issues. Malabet’s
motion to dismiss is denied without prejudicengiag that discovery. After such discovery is
completed, the parties may submit new motions.

2) Preemption

Defendants argue that Baez’s state law claims are expressly and impliedly preempted by
the Airline Deregulation Act (“ADA”), 49 L5.C. § 1305. (JetBlue Mem. 25.) The ADA
expressly preempts any state law relating to “a pragg, or service adn airline carrier.”

49 U.S.C. 81305. The Second Circuit has ngteaisuled on exactly whaypes of claims
§ 1305 preempts. However, “actions in which piffsitnvoke traditional e#ments of tort law

... overwhelmingly incline againstderal preemption.”_Pittman v. Grays@®69 F.Supp. 1065,

1072 (S.D.N.Y. 1994). “The threshold inquiry” wheetermining whether claims are preempted
under § 1305 is to “define whethilie activity at issue in theaim is an airline service.”

Rombom v. U.S. Airlines867 F.Supp. 214, 221 (S.D.N.Y. 1994)f tHe court determines that

an activity is not amirline service for 8 1305 purposes, gfreemption inquiry ceases, and the

state law claims are actionable.” Id.
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Baez’s state law claims do not involve the tgbactivity that courts have considered to
be a “service” under § 1305. Seeat 223 (barring claims of migtatment during flight because
air travel is a service, butlaling false arrest claim because it occurred after plaintiff had

disembarked); see als&on Hundertmark v. Boston Professional Hockey Ass’n, I6¥-93-

1369, 1996 U.S. Dist. LEXIS 20231, at *6 (E.D.N.Y. March 7, 1996) (allowing claims of
negligent training and supervisiofflight attendants becausehs only marginally related to
airline service). Baez'’s clais are not preempted by the ADA.

3) Intentional Infliction of Emotional Distress

Under New York law, an IIED claim requires a showing of “(1) extreme and outrageous
conduct; (2) intent to cause, ockéess disregard of a substanpabbability of causing, severe
emotional distress; (3) a causahnection between the conduntiahe injury; and (4) severe

emotional distress.” Conboy v. AT&T Cor@41 F.3d 242, 258 (2d Cir. 2001). Whether the

alleged conduct is sufficiently outrageous to satisfy the first element is a matter of law for a court

to decide._Howell v. N. Y. Post C&1 N.Y.2d 115, 121 (1993). “[T]he standard for stating a

valid claim of intentional infliction of emotiohaistress is rigorous, ardifficult to satisfy.”
Conboy 241 F.3d at 258 (internal quotation marks omitted). “The conduct must be so
outrageous in character, and so extrendegree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, aedyuintolerable in a eilized society.” _1d.
(internal quotation marks omittedyCourts are reluctant tdlaw recovery under the banner of
intentional infliction of emotional distresdbsent a deliberate and malicious campaign of

harassment or intimidation.” Cohn-FrankelUnited Synagoque of Conservative Judaiéfv

N.Y.S.2d 360, 363 (1st Dep’t 1998).
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Baez’s allegations are insuffent to state a claim thattBédue engaged in extreme and
outrageous conduct when it relayddlabet’s accusations to lawfercement officials. Baez
does not present any facts indicating thmt ZetBlue employee other than Malabet knew
Malabet’s statements were false. With respedetBlue, she merely alleges that, after receiving
a report of a bomb threat from one of its eoyples, one of JetBlue’s security agents took Baez
to a security office for questiamy. (Complaint { 46.) This condualls far from the standard
of extreme and outrageous behavior.

Baez’s allegation that Malabet falsely accusedof making a bomb threat is sufficient
to state a claim for IIED. Gendisg “allegations of prowling false information to the police . . .

do not suffice” for an IIED claim absent additad outrageous behavior. Rivers v. Towers,

Perrin, Forster & Crosby, IndNo. CV-07-5441(DGT), 2009 U.S. Dist. LEXIS 26301, at *9

(E.D.N.Y. March 27, 2009). However, as arliaé employee in pos#/11 America, Malabet
knew or should have known that her false accasatwould, at the very least, likely subject
Baez to extensive police imtegation and potentially serious criminal charges.
4) FalseArrest
Under New York law, to state a claim for faleest, a plaintiff musthow that “(1) the
defendant intended to confine [the plaintiff], (B& plaintiff was conscious of the confinement,
(3) the plaintiff did not consent to the confinemt, and (4) the confinement was not otherwise

privileged.” Singer v. Fulton County Sherii3 F.3d 110, 118 (2d Cir. 1995). A “civilian

complainant, by merely seeking police assistanrdernishing information to law enforcement
authorities who are then freedsercise their own judgment sswhether an arrest should be
made and criminal charges filed, will not be heltlkafor false arrest analicious prosecution.”

Levy v. Grandone789 N.Y.S.2d 291, 293 (2d Dep’t 2005). rlagprivate defendant to be liable
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for false arrest, “[tlhe defendant must haverafitively induced the [arresting] officer to act,
such as taking an active part in the arrest andyping it to be made @howing active, officious

and undue zeal to the point whée officer is not acting of his own volition.” Curley v. AMR

Corp, 153 F.3d 5, 13-14 (2d Cir. 1998). Furtherméseshow that a private party “intended to
confine [the plaintiff] . . . [i]t is not enough thtte defendant’s words arctions caused a police
officer to confine him; plaintiff mst show that the defendant diredtan officer to take him into

custody.” Du Chateau v. Metro-North Commuter R.R., 668 N.Y.S.2d 12, 16 (1st Dep’t

1999) (internal bracketsd quotation marks omitted).

Baez alleges that JetBlue actively took patten arrest when atBiue security agent
approached her and “ordered [her] to accamgdéhe] agent to a security office” where law
enforcement officials “detained and interreggh[her] for approximately five hours.”

(Complaint 11 46, 47.) Baez's allegations conicey JetBlue’s securitggent’s actions alone
are insufficient to plead a false arrest claifurthermore, Baez has redteged facts suggesting
that JetBlue personnel directed law enforceméitials to arrest her or that JetBlue personnel
acted with officious and undue zeéalprocuring her arrest. IHéalse arrest claim against
JetBlue is therefore dismissed.

Baez claims that Malabet acted with “ofticis and undue zeal” in procuring her arrest
when she falsely accused Baez of making a bomhtthihis allegation is sufficient to survive
Malabet’s motion to dismiss. Although falsely accusing someone of a crime does not generally
rise to the level of false arresflalabet, an airlingate agent working after 9/11, knew or should
have known that falsely stating that Baez saidhdV¥e a bomb in my bag” in JFK airport would

likely lead to Baez’'s detention and interrogati Depending on the context in which Malabet

13



made this accusation, it could rise to the l@fecting with “officious and undue zeal” in
procuring Baez's false arrest.
6) Defamation
The Second Circuit has held that a dedéion claim under New York law requires a
plaintiff to show (1) that defendants made ladadefamatory statement of fact; (2) that the
statement was published to a third party; (3) thatstatement concerned the plaintiff; (4) that
the defendant was responsible for making thestant; and (5) that the statement was slander

per se or caused special damages. Albert v. LoR3F.3d 256, 265 (2d Cir. 2001).

Judge Sifton previously determined thateR adequately pleaded her defamation claim
against Defendants. (Sifton Order at 28.)Bliee challenges this conclusion on the ground that
Baez’s amended complaint failed to plausibly plead that JetBlue made its defamatory statements
“with malice.” (JetBlue Mem. at 31.) Hower, under New York law, a “plaintiff is not

required to include . . . allegations of malicetsncomplaint.” _Util. Metal Research, Inc. v.

Generac Power Sy€l79 Fed. Appx. 795 (2d Cir. 2006). JetBlue’s motion to dismiss the

defamation claim is thus denied.

Malabet argues that Baez's defamationmlahould fail because Baez failed to allege
whether the defamatory statements were writteoral or to whom Malabet made them. Baez
did not name an individual to whom Malabetdealefamatory statements or say whether she
made the statements orally or in writing, bhe did allege that Malabet “provided false and
misleading information to various news and/or media outlets.” (Complaint § 85.) Baez's
allegations meet the standard for a defamatiomghaihich only requires a plaintiff to show that
a defendant “published [defamatory staents] to a third party.” Alber239 F.3d at 265.

Malabet’s motion to dismiss Baez’s defamation claim is consequently denied.
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6) Negligence Claims against JetBlue

Under New York law, an employer can “bdd&able under theories of negligent hiring,

negligent retention, and negligesupervision.”_Kenneth R.. Roman Catholic Diocese of

Brooklyn, 654 N.Y.S.2d 791, 793 (2d Dep’t 1997). “[A] necessary element of such causes of
action is that the employer knew or shoulgd&nown of the emplae’s propensity for the
conduct which causedehnjury.” Id. To assert a claim for nkgent training, a plaintiff “must
demonstrate deficiencies in tlraining of employees that, if o@cted, could have avoided the

alleged harm.”_Carter v. Port Auth. of N.Y. & N.03 Civ. 8751 (DLC), 2004 U.S. Dist. LEXIS

25633, at *16 (S.D.N.Y. December 20, 2004).

Judge Sifton previously indicated that “arderent to [Baez’s] negligence claim would
not be futile” if she “plausiblhallege[d] facts indicating that defendant Jet[B]lue knew or should
have known of Doe’s propensity for retaliatingaagt customers for making complaints, or that
there were deficiencies in employee training ttaatsed the harm.” (Sifton Order at 23.)

Baez amended her Complaint accordingly. &haens that JetBlue was negligent in
hiring Malabet because it “faiieto make reasonable inqusiaéto” Malabet’s background, and
that, had JetBlue “used reasorebére in inquiring into [hdsackground], it would have learned
that [Malabet] was patently unqualified for [hedsition.” (Complaint ] 96- 97.) Baez alleges
JetBlue was negligent in retaig Malabet as an employee because “JetBlue knew, or in the
exercise of reasonable care, should have known, that [Malabet] had a propensity for retaliating
against customers who made cdanuts against her.” (Complai§ 102.) Baez further claims
that JetBlue “failed to adequately train itsptayees . . . to properly respond to passenger
complaints,” and, even when it “learned of prexanstances in which [Malabet] had made false

allegations against passengers who had filed complagainst her . . . , [JetBlue] failed to
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discipline” Malabet. (Complaint 1 109, 113-14Qjyawing all inferences in Baez’s favor and
accepting all of her allegations as true, Baez haguwately pled her claims for negligent hiring,
retention, trainingand supervision.

C. JetBlue’s Motion for Sandions Under Federal Rule 11

The purpose of Federal Rule of Civil Procediitds to “deter baseds filings in district

court.” Cooter & Gell v. Hartmarx Corp496 U.S. 384, 393 (1990). Rule 11 sanctions are

appropriate only where there i®al evidence that a plaintiff'sasins are brought in bad faith.

SeeBrowning v. Debenture Hobds’ Comm. V. DASA Corp.560 F.2d 1078, 1088 (2d Cir.

1977).

JetBlue argues that Plaintiff's pleadings sodegally and factuallinadequate that the
filing of the amended complaint wants sanctions. (Mot. for Betions at 1.) Baez maintains
that her allegations have ample legal and facwpport, and that the ad should award her the
costs of responding to JetBlue’s motion. ((Dadketry # 38) at 1.) Baez has adequately
pleaded claims for defamation, negligent hiringgligent supervisiomegligent training, and
negligent retention against JetBlue, and JetBagpresented no evidence of bad faith on Baez’s
part. SedBrowning560 F.2d at 1088. JetBlue’'s motion fonstons is therefore denied. The
court declines, however, to exercitediscretion to award costsBaez, in part because there is
no evidence that her attorney spent a significant amount of¢spending to JetBlue’s motion.
SeeFed. R. Civ. P. 11(C)(1)(A) (a court may awaedsonable expenses and attorney fees to the

party prevailing in presenting or opging a motion for sanctions).
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1. CONCLUSION

For the reasons set forth above, Malab@itdion to dismiss the Amended Complaint is
GRANTED as to the § 1983aims and DENIED without prejudices to the state law claims for
defamation, false arrest, and intentional infliotmf emotional distress. JetBlue’s motion to
dismiss the Amended Complaint is GRANTED ash® § 1983 claims and the claims for false
arrest and intentional inflictioof emotional distress and DENIE&3 to the claims for negligent
supervision, negligent retention, negligent tnagninegligent hiring, andefamation. JetBlue’s

motion for sanctions is DENIED.

SO ORDERED.
/sl NicholasG. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
Octoberl5,2010 UnitedtateDistrict Judge
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