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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
DEYANIRA GOMEZ,
Plaintiff, Memorandum and Order
09 Civ. 620
- against-
THE CITY OF NEW YORK
Defendant
______________________________________________________ X

GLASSER, United States District Judge:

Plaintiff Deyanira Gomeg‘plaintiff’ or “ GomeZz), aformerpolice officerwith the
New York City Police Departmer(tNYPD”), filed this action against the City of New
York (“NYC”) allegngthatNYPD, on the basis of her gender and national origin,
discriminated against her, subjected her to a heostork environment, failed to
promote her, and retaliated against leviolation ofthe Civil Rights Act of 866,42
U.S.C.88 1981(“§ 1981")& 1983 (“§ 1983");the New York State Human Rights Law
("NYSHRL"), N.Y. Exec. Law 8§ 28, et seq(McKinney 2010) andtheNew York City
Human Rights Law (NYCHRL"), N.Y.C. Admin. Code § &02 Before the Court is the
defendans Motion for Summary Judgmemtursuant to Federal Ruld Givil Procedure

56. For the following reasongefendant’s motion is GRANTED.

DISCUSSION
The following facts are drawn fromne Amended Complaint andkefendant’s
Rule 56.1 Statement, which usopposedy plaintiff for the purposes of this motion
SeeDefendant’s Rule 56.1 Statement of Undisputed Fé€isf.'s R. 56.1"). Gomeza
DominicanAmericanwoman became a police officer with the NYPDkebruary 1994
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Amended Complaint dated Md2, 2009 (“Am. Compl.”) § 90n or about December
13, 2003, Gomez took Examination No. 3560 in orgeequalify for promotion to
Sergeant in the NYPDId. § 14. In 2004, she was notified by the Department of
Citywide Administrative Services that she had pasde exam and was on the Eligible

List for promotion.|d. § 15.

On April 23, 204,Gomezwas assigned to the T3%recinct. Defs R. 56.11 7.
She testified that beginning in October 2004, slassexually harassed by a supervisor,
Sergeant Lee Chong (“Lee ChongDef's R. 56.1 11 843. In July 2005she
complained about the harassment to the New YoricB@epartment Office of Equal
Opportunity.ld. 1133, 43. Gomezalleges that Lee Chong and several other officers i
the 780 Precinctretaliated againdterfor the complaints that she maldg, among other
things, giving her unfavorable assignments, failingay her overtime, and issuing

disciplinary letters Id. 1 33, 72108, 162-72.

At her request,m February 6, 200 Gomezwas transferrefrom the 7%
Precinct to the 28 Precinct.Def.'sR. 56.1 1 84, 109. Shallegesthat dter she
transferred to the3d Precinct,she was agaisubject to further harassment and
retaliation for her complaints against Lee Chohdy. 1 12551, 184 Gomezalso alleges
she wassubject to discriminationlue tomale officersstereotypes about the sexual

promiscuity of womerirom the Dominican Republicld. 1 11219.

Gomezwas subject to disciplinary charges for three ins&s of insubordination
and three instances ohauthorizeduse of pepper spray osuspectgone of whom was a
handcuffed high school truant)d. 11 17273, 176. These charges were substantiated
after an investigation by the Civilian Complaint\ikawv Board (“CCRB”) and hearings
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were held before the Assistant Deputy CommissianTfoals Claudia DanielePeyster
on May 30, 2006 and June 16, 200B]. 1Y 17476. On October 30, 200650mezwas
found guilty of two of the three insubordinationasiges and two of the three charges for

unauthorized use of pepper sprag. T I76.

On or about August 31, 200Bomezreceived a letter from the NYPD Enoyee
Management Division that she had rb@tenselected for appointment to sergeaAm.
Compl.f 17. Plaintiff alleges that thdisciplinarycharges that were brought against her
were in retaliation and were deliberately kept piamgdso that her application for
promotion would be deniedd. { 18; Def.'s R. 56.1 1 158She claims that denial was in
accordance with a rule that if charges were pendiganst an applicant, that applicant
would not be promotedDef.’s R. 56.1 1 1516 1. Plaintiff has presented no evidence of

the existence of this rule.

JURISDICTION

This Court has original jurisdiction over plainisfg 1981and § 198 Xlaims,
claimsarising under federal law. The Court has suppleralguarisdiction over
plaintiff's state law discrimination claims. Fe@trcourts have supplemental
jurisdiction over “all other claims that are soatdd to claims in the action within such
original jurisdiction that they form part of the samase or controversy under Article |11
of the United States Constitution.” 28 U.S.C. 1%). Astate law claim forms part of
the same controversy if the state and federal claierive from a commomucleus of

operative fact.”United Mine Workers v. Gibhs383 U.S. 715, 7286 S.Ct. 113Q 16

L.Ed.2d 218(1966). Here, the parties and alleged events apdies that form the



grounds fomplaintiff's federal claims are identical to thodeat form thegroundsfor

plaintiff's state law claims.

DISCUSSION

Summary Judgment Standard

Summary judgment is appropriate “if the movant skalat there is no genuine
dispute as to any material fambd the movant is entitled to judgment as a maifer
law.” Fed. R. Civ. P. 56(a). As an initial mattéhe moving party has the burden of

demonstrating that no genuine dispute of mateael éxists for trial.Matsushita Elec.

Indus. Co. v. Zenith Rdio Corp, 475 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed538

(1986). “Aparty asserting that a fact cannot bés@genuinely disputed must support
the assertion by: (A) citing to particular partsnoéterials in the record, including
depositions, dacments, electronically stored information, affid@vor declarations,
stipulations (including those made for purposeth@e motion only), admissions,
interrogatory answers, or other materials; or (lB)wing that the materials cited do not
establish thebsence or presence of a genuine dispute, or thatlaerse party cannot

produce admissible evidence to support the faced.R. Civ. P. 56(c)(2).

Once the moving party has met this burden, the spypparty “must do more
than simply show that theris some metaphysical doubt as to the materiasfac.
[T]he nonmoving party must come forward with speciécts showing that there is a

genuine issue for tridl Caldarola v. Calabres298 F.3d 156, 160 (2d Cir. 2002)

(quotingMatsushita475 US. at 58687 (emphasis in original)). “If a party fails to

properly support an assertion of fact or fails toerly address another party’s
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assertion of fact as required by Rule 56(c), thertonay . . . grant summary judgment if
the motion and suppting materials—including the facts considered undisputed

show that the movant is entitled to it.” Fed. R..®. 56(e).

The Court is compelled to draw all reasonable iafexes in favor of the
nonmoving partyMatsushita475 U.S. at 586, and a geneidispute exists ifa

reasonable jury could find in favor of the nomoving party.SeeAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91d..Zd 202 (1986). However,
“[i]f the evidence is merely colorable, or is nogsificantly probative, summary
judgment may be grantedAnderson 477 U.S. at 24%0 (citations omitted). “[T]he
mere existence gdfomealleged factual dispute between the parties” alwillenot defeat

a properly supported motion for summary judgmelnt.at 24748. “Thus, the
nonmoving party may not rest upon mere conclusdiegations or denials but must set

forth ‘concrete particulars’showing that a trialneeded.R.G. Grp., Inc. v. Horn &

Hardart Co, 751 F.2d 69, 77 (2d Cir. 1984) (quoting S.E.(Res. Automation Corp.

585 F.2d 31, 33 (2d Cir. 1978))

[l Statute of Limitations

Defendanffirst argues plaintiff's claims are barred by the applicabletsii# of
limitations. This argument is not groundsr summary judgmentThe statute of

limitations for plaintiffs§ 1981 claims is four yearSeeJones v. R.R. Donnelley & Sons

Co, 541 U.S. 369, 3884, 124 S. Ct. 1836, 158 L. Ed. 2d 645 (20 es v.

Countrywide Financial Corp. _F. Supp.2d ___,2012 WL 35992, at*1® (E.D.N.Y.

Feb. 2, 2012) (discussing the effect of the Supr@uert’s decision inJone3. The



statute of limitations for 8 1983, NYSHRL, and NYBH claimsis threeyears

Cloverleaf Realty of NY., Inc. v. Town of Wawayand&72 F.3d 93, 94 (2d Ci2009)

(statute of limitations fog 1983 actions filed in New York is three yegrgkassner v.

2nd Ave. Delicatessen Inel96 F.3d 229, 238 (2d Cir. 2007) (statute of limitats for

NYSHRL and NYCHRL is three years).

The Complaint in this action was filed onbFeary 13, 2009. Therefore, plaintiff
is precluded from pursuing any claims under § 188 Hiscreet acts that occurred prior
to February 13, 2005. Plaintiffis precluded fromrsuing any claims under § 1983, the
NYSHRL, or NYCHRL for discreteacts tha occurred prior to February 13, 2006. The
onlydiscreteadverse employment action alleged by plaintiffie failure to promote
her on August 31, 2006SeeAm. Compl. 1 17. This adverse action falls welllvin the
appicable statutgof limitations as dosubstantiallyall acts of discrimination,
harassment, and retaliati@ecurring after plaintiff's transfer to the 23recinct The
untimelyallegationanade inplaintiff's depositions or elsewherghough not actionable
in themselves, may be cited as evidence in supgfgrtaintiff's timely clains. SeeFlynn

v. N.Y. State Div. of Parole520 F. Supp. 2d 463, 483 (S.D.N.Y. 2009) (fenpdeole

officer could only recover fodiscreteacts of discrimination falling within the statuté o
limitations but timebarred discriminatory acts were still admilsle as “background

evidence.(citing Natl R.R. Passenger Corp. v. Morgas86 U.S. 101, 113, 112 S. Ct.

2061, 153 L. Ed. 2d (2002&lynn v. Cnty. of Suffolk50 F. Appx 58, 5859 (2d Cir.

2002)).

Finally, plaintiff's hostile work environment claims are naibjectto these

statutes of limitations becauy¢] he ‘unlawful employment practice. .cannot be said



to occur on any particular day. . .. Such claimelaased on the cumulative effect of
individual acts’ Morgan, 536 U.S. at 115 (citation omitted). For plaifisihostile work
environment claims, “[p]Jrovidethat an act contributing to the claim occurs withfwe
filing period, the entire time period of the hosténvironment may be considered by a
court for the purposes of determining liabilityld. at 117. Because plaintiff alleges she
wassubjected t@ hostile work environment at the2®recinct, these claims are also

timely.

II. Plaintiff's § 1981 Claims Fail as a Matter of Law

Summary judgment must be granted plaintiff's 8§ 1981 claims becaugdaintiff
fails to state a claim as a matter of laRaintiff allegesthat she was subject to
discrimination, a hostile work environment, retéilien, and was not promoted due to
her gender or national origin. It is wadktablished that § 1981 does metognize

claims based ogender or national originSeeAnderson v. Conbqyl56 F.3d 167, 171

(2d dr. 1998) (citations omitted)

Plaintiff argueghat her Dominicarrigin shouldbe considered an ethnicity or

race. In support, plaintiff cites t8t. Francis College v. AKhazaji 481U.S. 604107 S.

Ct.2022,95 L. Ed. 2d 58@1987), a case that addressed whether a plairftfabian
descem was of a different race fromandcould bring a § 1981 racial discrimination
claim agains—theCaucasiardefendants. Th€ourt determined thatcial
discrimination claims pursuant to 8§ 198icompassore than broadistoric
categories such as “Black” anWhite” and includediscrimination between ethnicities
or other tdentifiable classes of persons who are subjecbadtentional discriminatn

solely because of their ancestry or ethnic charasties.” Id. at 6 3. However,it is not



in dispute whetheplaintiffs Dominican ancestrgouldbe grounddor a § 198 kacial
discrimination claim.The fact is that Gomez, unlike the plaintiffA Khazaji has not
pled aracial discrimination claim andasAl-Khazajiitself made cleart remains
settled precedent that national origin claims asenecognized under § 198 $ee408

U.S. at 613.

Plaintiff also urges th€ourt toconstrue her claim as one for racial
discrimination because, “the pleadings and answethe interrogatories make it very
clear that she is not only alleging discriminatimm the basis of her place of origin . ...”
Pl.’s Mem. at 4.0n the contrarynowhere in plaintiff's pleadings does she identify
refer to her race or racial discriminaticand plaintiff specifically and regatedly
identifies her claims as based national origirand gendernot race.Any amount of
legal research would have revealed that stlaims arenot cognizable Plaintiff filed
suit more than three years ago and was given aorppity to amend the Complaint
yetdid notcorrect this deficiencylt is wellsettled that a party is not entitled to amend
its complaint through statements made in motion papeisterrogatories See, e.qg.

Wright v. Ernst & Young LLR 152 F.3d 169, 178 (2d Cir. 19984ty not entitled to

amend the complaint through statements made inangiapers)in re Agape
Litigation, 773 F. Supp. 2d 298, 316 (E.D.N.Y. 20 11A" plaintiff cannot amend the
complaint through briefs and affidavits. ” (quotation and citation omittedl) For the
foregoingreasons, plaintiff has failed to state a claim asatter of law and defendasit

motion for summary judgmemhust begranted as to plaintiff§ 1981 claims.



V. Plaintiff's § 1983 Claims Fail as a Matter of Law

Summary judgment must also be granted on plaist$f1983claims because
plaintiff hasfailed topresent any evidence (or even to plead) she waswgbof her
rights as a result a&fn official policyor custom anessential elemdrof her claims. A
municipality, such as NYC, is liable under 8§ 1983 when, by iempéntation of “a policy
statement, orehance, regulation, or decision officially adoptaadd promulgated by that
[municipality’s] officers” or through practices thare so “permanent and well settled”
as to constitute governmental “custom,” it deprities plaintiff of a constitutional right.

Monell v. Dep't of Social Services436 U.S. 658, 690, 98 S. Ct. 2018, 56 L. Ed624d

(1978) The City may not be held liable und@d983 on aheory of vicarious liability.
Monell, 436 U.S. at 691 (“[A] municipality cannot be hdidble solely because it
employs a tortfeaseror, in other words, a municipality cannot be he&ble under §
1983 on a respondeat superior theofgrhphasis in original)). Moreover, “a direct
casualink between a municipal policy or custom and thegdd constitutional

deprivation” must be establishedCity of Canton v. Harris489 U.S. 378, 385, 109 6t.

1197, 103 LEd. 2d 412 (1989).

Here, plaintifs Amended Complainalleges defendant has ddng history” of
discrimination and failing to protect female mintyrofficers who complain of
discrimination. SeeAm. Compl. 1 1113. Nowhere does plaintiff identify any alleged
policy, custom, or practice of the City that caudedinjuries. In contrast defendant
has presented evidence that plaintiff's allegatibtrue, violated longstanding policies
of NYC. SeeWaters Decl. Ex. KPlaintiff has not addressed this issue in her baied

makes no attempt to present any evidence in supgfdrer claims.“M ere conclusory



allegations or denials cannot by themselves craaenuine issue of material fact where

none would otherwise existHicks v. Baines593 F.3d 159, 166 (2d Ci2010) (citation

omitted). Becauselaintiff has failed to set owtpecific facts showing a genuine issue
for trial andno reasonable jury could find in plaintiff's favaaymmary judgment must

also be granted as to plaintiff's 8§ 1983 claims.

V. Plaintiff's State Law Claims

Having granted summary judgment to tthefendant on plaintiff's federal claims
the Court declines to exercise supplemental juctsamn over plaintifis NYSHRL and
NYCHRL claims Acourtmay decline to exercise supplemental jurisdictiorroa
pendent state law claim if the court has dismissktederalclaims over which it has

original jurisdiction. See28 U.S.C. § 1367(c)(3Carnegie-Mellon Univ. v. Cohill 484

U.S. 343,350 &n. 7,108 &t.614 98 L.Ed.2d 720 (1988) (‘[I]n the usual case in
which all federallaw claims areeliminated before trial, the balance of factord®o
considered under the [supplemental] jurisdictiorctdime—judicial economy,
convenience, fairness, and comityill point toward declining to exercise jurisdictio
over the remaining statflaw claims.”) Accordingly, Gomez’s state law claims are

dismissed without prejudice
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CONCLUSION

For the foregoing reasondefendant’s motion for summary judgment is
GRANTED. The Court declines to exercise supplemental jucisdin over plaintiff's
NYSHRL andNYCHRL claims and those claims are dismissed withprejudice. The
Clerk ofthe Court is directed to enter judgment dismissimgAmended Complaint and

closing this case.

SO ORDERED.

Dated: Brooklyn, New York
April 30, 2012

/sl
l. Leo Glasser
United States District Judge
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