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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
ILMIJE THAQI, ForOnline PublicationOnly
Raintiff,
-against- MEMORANDUM AND
CRDER
09-CV-755 (JMA)
WAL-MART STORES EAST, LP,
Defendant.
_____________________________________________________ X

APPEARANCES:
Peter D. Baron
Baron & Pagliughi, Esgs.
85 Main Street, Suite A
Cold Spring Harbor, NY 11724
Attorney for Plaintiff
Jennifer C. Friedrich
Patricia A. O’'Connor
Brody, O'Connor & O'Connor, Esgs.
7 Bayview Avenue
Northport, NY 11768
Attorneys for Defendant
AZRACK , United States Magistrate Judge:
On February 24, 2009, plaintiff limije ThaqiThaqgi” or “plaintiff’) filed suit against
defendant Wal-Mart Stores East, LP (“Wal-Maar “defendant”) for personal injuries she
sustained when she slipped and fell in defendant’s store. The parties have consented to me for

all purposes, including entry ofnfal judgment. (ECF No. 42.Presently before me is Wal-

Mart’s motion for summary judgment, which contemlaist plaintiff has not established that Wal-
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Mart was negligent. For ¢hreasons discussed below, IWHrt's motion for summary
judgment is denied.

|. FACTUAL BACKGROUND
A. The Incident

On August 6, 2007, at approximately 7:00 p.pigintiff walked into a Wal-Mart in
Woodbridge, New Jersey with her daughter-in-law, Lyra Thaqgi. (Deposition of Lyra Thaqi
(“L. Thaqgi Dep.”) at 21:13-23, 22:5-8, Aff. of Piata O’Connor in Supp. of Mot. for Summ. J.
(“O’Connor Aff.") Ex. E, ECF No. 52.) Within miutes of entering theat, plaintiff slipped
and fell on a puddle of clear liquid. (Depositiohlimije Thaqgi (“I. Thaqi Dep.”) at 35:10-15,
41:25-42:8, O’'Connor Aff. £ D; L. Thaqi Dep23:4-6, 35:21-36:5.) Plaintiff did not see the
liquid before she fell and maintains that she naiscarrying anything in lehands at the time of
the fall. (l. Thaqi Dep. 33:16-25, 428.) After plaintiff fell, awal-Mart employee told Lyra
Thagi that the employee felt bad because thelydadled maintenance, but maintenance had not
arrived yet. (L. Thaqgi Dep. 44:2—6lyra Thaqi admits that nrdenance ended up arriving “30
seconds” or a “minute” after platiff fell. (1d. at 44:14-16.)

Various Wal-Mart employees were in the viginof the spill, both before and after the
accident. They have provided somewhat vagyaccounts concerning the spill and Wal-Mart’s
response. Their accounts of these eventaecdrom their deposition testimony and from
investigative notes compiled by Claims Managembnt. (“CMI”), a Wal-Mart subsidiary that

investigates potential @ims against Wal-Mart. (CMI Investigatory Notes (“CMI Notes”), Aff.

! In 2010 and 2011, plaintiff deposed three of the relevant employees, Isabel Pinhoyiasy@aridad L. Colio,

a customer service employee, and Kima Vassell, a co-manager. Aftepsle depositions, the Court compelled
Wal-Mart to produce some of CMI's investigative notes. (Feb. 26. 2014 Oriliter) receiving thenotes, plaintiff

did not seek to re-open the depositions of the above employees, nor did plaintiff seek to depose Maria Rivera,
another employee who spoke to CMI.



of Peter Baron in Opp. to Mot. Summ. J. (“Baron Aff.”), ECF No. 55; Def.’s Feb. 14, 2013 Ltr.,
ECF No. 61; see also Deposition of Carida€blio (“Colio Dep.”) at 90:18-25, O’Connor Aff.
Ex. F (employee witness who tesd that the “[hJomeffice” called to speak with her about the
accident).) CMI spoke to the relevant employees in August 2008 and summarized these
conversations in CMI’s invéigative notes. (CMI Notes.)

1. Isabel Pinho

Shortly before plaintiff fell, Isabel PinhoR{nho”), a front-end supervisor for Wal-Matrt,
was serving as a door greeter. (Depositiotsalbel Pinho (“Pinho Dep.”) at 9:16—-22; 16:8-10.)
An unidentified Wal-Mart employee from tlpet department tapped Pinho on the shoulder and
pointed out a spill taner. (Id. at 21:13-24:7.) The uniddied employee had come from the
direction of the spill. (Id. at 94:10-12.) Pinbould see the spill, which was located near the
Family Fun Center and the Subway restaurant, bbtkhich were close to the store’s entrance.
(Id. at 24:23-25, 70:9-13.) The spill was abatitar-and-a-half length away” from Pinho. (Id.
at 24:16-22.) Pinho saw a large 64-ounce sogtaon the floor and a puddle of liquid about
eleven by seventeen inches in circumferente. at 25:6-29:5.) Pinho did not know how long
the liquid had been on the floor before the empldy@®a the pet department notified her. (Id. at
25:8-9, 26:21-25, 28:4-5.)

After seeing the spill, Pinho yelled to Mayra Ramos (“Ramos”), a Wal-Mart employee
located in the nearby customer service departite call maintenance to clean up the spilled

liquid. (Id. at 33:25-379.) Pinho saw Ramos get on her walkie-tatkigd. at 98:7.)

2 Pinho did not hear Ramos’ conversation and did not know whether Ramos contacted maintesethce\air

the walkie-talkie or whether Ramos contacted thenphdispatcher, who woulthen announce it over the
loudspeaker. (Pinho Dep. 97:10-99:1.) In any evemg [hagi admits that maintenance arrived a minute or less
after the accident.



After speaking to Ramos, Pinho turned aroundatk over to the spill; when she did, she
saw plaintiff already on the floor(ld. at 39:9-41:8.) Accomdg to Pinho, it was “a matter of
seconds” between her request to Ramos and plaintiff’$ fadl. at 40:1-7, 71:24-6.)

Pinho did not ask the pet department employee, who initially notified her of the spill, to
stay in the area until the spill was cleaned in@r—main concern was to get somebody to get
over there, and [she] just didn’t thi@bout that.” (Id. at 44:3-5.)

2. Caridad Colio

Caridad Colio (“Colio”), another employee, mt@ins that she witnessed plaintiff's fall.
(See_generally Colio Dep.) Colio worked in #iesstomer service department and as a cashier.
(Id. at 27:19-21, 54:12-24.) During the incident]i€was working in the customer service
department. (Id. at 54:23-24.)

Colio saw plaintiff fill a lidless paper cup wigoda from the Subway soda fountain. (ld.
at 58:9-61:10, 63:18-21.) Seconds later, Colio saw plaintiff spill soda and slip on thé liquid.
(Id. at 58:9-64:25.) Colio padehe assistant manager and nemance over the loudspeaker to
notify them of the incident._(Id. at 75:12-20, 77:16-19.)

In addition to witnessing plaiiff’s fall, Colio also maintains that, less than two minutes
before plaintiff's fall, Colio had walked past thecident site and did not see liquid on the floor.

(Id. at 101:20-103:17.)

3 Specifically, Pinho recounted that, “[bly the time [she] turned around, after [she] told [Ramos], [plaintiff] was
already on the ground.” (Pinho Dep. at 40:1-7.)

* During her deposition, Colio indicated that “[b]efdmaintiff] spilled the soda in [sic] the floor, she [was]
looking around with that cup in her hand,” (Colio Dep. 64:22—-25), and “[a]s soon as she gm#stireshe was
looking for, she quickly spun herself around, spilling the soda on the floor and falling down,” (id. at 62:6—9
(adopting attorney’s narrative of the events).)



3. Maria Rivera

The CMI Notes include statements froMaria Rivera (“Rivera”), a Wal-Mart
maintenance employee, who maintains thatvsag called to clean up the liquid and witnessed
plaintiff’'s fall.> (CMI Notes at 9.) According to Rivera’s statements included in the CMI Notes,
there were two different liquid sfslthree feet apart from one ahet. (Id.) Rivera recollected
that “[tlhere were 2 differenfp®ts of liquid, [and that she] was cleaning 1 when [plaintiff] fell in
[the] second [spot].” (Id.) The CMI Notes alsmlicate Rivera “was gettg ready to put cones
out, when [plaintiff] walked thru the spill” and that an unidentified associate was “guarding the
site.” (Id.)

4. Unidentified Associate

The CMI Notes also include the followingtatement from Kimone Vassell, a co-
manager, who relayed the following account fronuaidentified associati® CMI: “assoc[iate]
saw a child come out of game room, and throsua into the garbage, looked like liquid spilled
on child, did not think to go look if any on floor,nin. later heard [plaintiff] yell, and went over
to assist [plaintiff].” (Id. at 13.)
B. Wal-Mart's Response to the Accident

After plaintiff's fall, Pinho called co-manag Kimone Vassell (“Vassell”), who came to
the scene and later il out a Wal-Mart incident form(Pinho Dep. at 47:11-19; Deposition of
Kimone Vassell (“Vassell Oe”) at 43:16-45:21, O’'Connor AffEx. G; Incident Form,
O’Connor Aff. Ex. N.)

Pursuant to Wal-Mart's standard protqculssell was supposed to inform the store’s

loss prevention personnel about the accident, whe ween supposed to review video from the

® Rivera’s statements to CMI were translated thrdidglanna”, another Wal-Mart employee, and then included in
CMI's notes. (CMI Notes at 9.)



video cameras, report what they saw to a managel forward any relevant video to CMI.
(Vassell Dep. at 26:13-28:6, 57:15-59:3.) Vassell, however, coulccoall contacting loss
prevention concerning plaintiff'accident, and Wal-Martas not produced any video in in the
instant litigation. (Id. at 56:19-5[3.) Similarly, pursuant to WMart’'s standard protocol,
Vassell was supposed to photograéipd accident scene even if im@nance had already cleaned
the spill at issue._(ld. &2:22—-23:9, 52:4-7, 56:2—7, 70:10-13.)s%all, however, did not recall
taking any photographs in this case, and noamee been producedld. at 56:2-14; 70:14-18;
Incident Form.) With respect to video and fgvaphs, the CMI Notesontain the following:
(1) the notation “[Vassell] . . . said that theren@s pics, as spill already cleaned up, and that the
VCR Tape was not changed out that day, so there is no Vide the entire day,”
(CMI Notes at 10); and (2) CK4 summary of an August 22, 20@énversation with Colio that
states, “Yes to video, Yes to pictaken[,]” (id. at 11). Seizing omhe latter statement,
plaintiff contends that Wal-Martengaged in spoliation—a claim that is discussed infra.
II. DISCUSSION

A. Summary Judgment Standard

Summary judgment should be granted if, mflenstruing te evidence in the light most
favorable to the non-moving partycadrawing all reasonable inferas in her favor, there is no

genuine issue as to any matefadt. Fed. R. Civ. P. 56(c): sa&soAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-50 (1986). Rule 56(c) Haetes the entry of summary judgment, after
adequate time for discovery and upon motiorairagt a party who fails to make a showing
sufficient to establish the existence of an elenasséntial to that party’case, and on which that

party will bear the burden of proat trial.” Celotex Corp. VCatrett, 477 U.S. 317, 322 (1986).

The party seeking summary judgment bears the burden of demonstrating the absence of a



genuine issue of materialda 1d. at 322-23 (1986); CILPs&oc., L.P. v. PriceWaterhouse

Coopers, LLP, 735 F.3d 114, 123 (2d Cir. 2013).

For summary judgment, however, “the mere existenceomé alleged factual dispute
between the parties will not defeat an oiise properly supportedotion,” and “[flactual
disputes that are irrelevant or unnecessatlynet be counted.”_Anderson, 477 U.S. at 247-48
(emphasis in original). Aftethe moving party demonstrates absence of genuine issues of
material fact, the non-moving party must produckel@vwce raising a material question of fact to

defeat the motion. See Fed.®yv. P. 56(e); see also Miner €linton County, N.Y., 541 F. 3d

464, 471 (2d Cir. 2008). In considering the motion, the court must consider the evidence in the
light most favorable to the non-moving party, drallvreasonable inferences in the non-moving

party’s favor, and “eschew credibility assessménfamnesty Am. v. Town of W. Hartford, 361

F.3d 113, 122 (2d Cir. 2004) (quoting WeyanOkst, 101 F.3d 845, 854 (2d Cir. 1996)).

B. Negligence Standards

1. Slip-and-Fall Liability under New York Law

To establish a prima facie case of negligence under New YorR tlaevplaintiff must
establish: “(1) a duty owed by the defendant to the plaintiff, (2) a breach thereof, and (3) injury

proximately resulting therefrom.”_Solam v. City of New Yok, 66 N.Y.2d 1026, 1027 (1985);

see_also Khalil-Mirhom v. Kmart CorpgNo. 12-CV-5512, 2014 WL7B415, at *4 (E.D.N.Y.

Jan. 13, 2014). “Negligence is conduct thatsfakéneath the standard of care which would be

® Although plaintiff's accident occurred in New Jersey, both partiestesshat New York law applies to this
dispute. Accordingly, the Court will apply New York laee, e.g., Subaru Distribs. Corp. v. Subaru of Am., Inc.,
425 F.3d 119, 124 n. 4 (2d Cir. 2005) (assuming that New York law applies because the ftteedycNew York
law); Lehman v. Dow Jones & Co., 783 F.2d 285, 294 (2d Cir. 1986) (holding that a smartt obligated to
undertake an investigation of potential differencesvben New York and California law and may instead apply
New York law when it is the sole law cited by the parties).




exercised by a reasonably prudeetson in similar circumstanceas the time of the conduct at

issue.” Harper v. United States, 949 F. Supp. 130, 132 (E.D.N.Y. 1996).

Wal-Mart clearly owed plaintiff a duty to “aintain [its] premisesn a reasonably safe

condition.” Basso v. Miller, 40 N.Y.2d 233, 2419(/6). And, it is undisputed that there was

liquid on the floor and that, following plaintiff's fall, her clothes were wet. Although this is
sufficient to establish that a hazard existed, plaintiff must still establish that defendant was

negligent. _See Simoes v. Targetr@pNo. 11-CV-2032, 2013 WL 2948083, at *8 (E.D.N.Y.

Jun. 14, 2013) (“The mere existenof a foreign substance, tut more, is insufficient to

support a claim of negligence.” (quoting Sefjret Shorenstein Co., East LP, 682 N.Y.S.2d
176, 178 (App. Div. 1st Dep’t 1998)).

“To impose liability upon a defendant in Bpsand-fall action, there must be evidence
that the defendant either cted the condition which causedetlaccident, or had actual or

constructive notice of the conidin.” Cusack v. Peter Luger, Inc., 909 N.Y.S.2d 532, 533 (App.

Div. 2d Dep’t 2010); see also Cassierra vigea Corp., No. 09—Z-1301, 2010 WL 2793778, at

*2 (E.D.N.Y. Jul. 12, 2010).
Here, plaintiff introduced no facts raising iafierence that a Wal-Mart employee caused

the liquid to be on the floor._ Cf. Cooper Rathmark Stores, Inc., 998 F. Supp. 218, 220

(E.D.N.Y. 1998) (explaining that a spill from defentla merchandise “is not attributable to the
defendant absent either spillaige the defendant or its employeasconduct on the defendant's
part which demonstrably increases the risk of creating the condition”). Plaintiff, therefore, has
not established that Wal-Mart created the hamasdtondition that allegedly caused her injury.
Plaintiff, however, may still establish negligce if she can demonstrate that defendant

had actual or constructive knowledge d# ttondition that caudethe accident.



2. Actual Notice
To constitute actual notice, a plaintiff mysbve that the defendargceived a report of

or was otherwise aware of the dangerous condition. Quarles v. Columbia Sussex Corp., 997

F. Supp. 327, 332 (E.D.N.Y. 1998). Even if a pléi demonstrates that the defendant had
actual notice of the condition, tliefendant is entitled to a reasbleopportunity to correct the

hazardous condition. See Gonzalez v. KiMaorp., 585 F. Supp. 2d 501 (S.D.N.Y. 2008);

Aquino v. Kuczinski, Vila & Assocs., P.C835 N.Y.S.2d 16, 19 (App. Div. 1st Dep’t 2007)

(noting that “notice alone is not enough; thaipliff must also showthat defendant had a
‘sufficient opportunity, within the exercise oéasonable care, to remedy the situation’ after

receiving such notice” (quoting Lewis v. lepolitan Transp. Autho., 472 N.Y.S.2d 368 (App.

Div. 2d Dep’t 1984))).

In Gonzalez v. K-Mart Corp., K-Mart had ael notice where an employee “noticed a jar

of hair gel with a loose top and a puddle off lgeel on the floor.” 585 F. Supp. 2d at 502. The
employee moved the bottle, “went to retrieveaadrd sign, which he could not locate,” and then
sought cleaning materials. Id. The employeethadt spill unattended for two to three minutes
while he went to locate the hazard sign arehcing supplies; during dh time, the plaintiff
slipped on the hair gel.__Id.The court held thathat although the store “was aware of the
dangerous condition” prior to the plaintiff's aceit, the two to three miutes at issue was “a
brief period of time insufficient to give the [dgmdant a reasonable oppority to address the
situation.” Id. at 505.

Gonzalez and other casedaddish that, depending on the circumstances, summary
judgment may be appropriate on the isswéswhether the defendant had a reasonable

opportunity to correct the hazhand whether the defendant’'s response to the hazard was



reasonable. See id.; Alami v. 215 Eash6Btreet, L.P., 931 N.%.2d 647, 649-650 (App. Div.

2d Dep’t 2011) (granting summary judgment whdreg minutes before plaintiff's accident,
elevator operator was informed of spill inufelry room located in basement of apartment

building); Calick v. Double A Property Assoc$74 N.Y.S.2d 694, 696 (App. Div. 2d Dep't

1998) (granting summary judgment where building manager’s agent noticed spill in elevator, ran

to get a mop and returned within one minuMglton v. Sears, Roebuck and Co., 550 N.Y.S.2d

222 (App. Div. 3d Dep’t 1990) (granting summauwgdgment where department store employee
observed child vomit, “immediatelcalled another employee torsmon maintenance,” “as he
turned from making this call, . . . he saw ptdinlying on the floor,” and “[t]he entire event took
a matter of seconds”); but see (report asmmbmmendation) (denying summary judgment where
employee placed caution sign over spill within onaute of actual notice and returned less than
five minutes later with mop and bket, reasoning that “[ijn a casd actual notice, elapsed time
is only one element in determining whether a deéat acted reasonablghd that “a jury could
find that [the caution sign] was not adequate warning or that cleaning should have been more
expeditious”)_adopted by 2010 WI191451 (S.D.N.Y. Mar. 26, 2010).

3. Constructive Notice

To establish that a defendant had constramotice of a dangerous condition, “a defect
must be visible and apparent and it must exisafeufficient length of time prior to the accident

to permit defendant’s employees to discover mamdedy it.” Casiano v. Target Stores, No. 06—

CV-6286, 2009 WL 3246836, at *3 (E.D.N.Y. Sept, 2009) (quoting Gordon v. Am. Museum

of Natural History, 67 N.Y.2d 836, 831986) (internal citations omitted); sakso Negri v. Stop

& Shop, 65 N.Y.2d 625, 626 (1985) (denying summjadgment where baby food on floor was

dirty and messy, witness did not hear any leaking for 15 minutes before the accident, and

10



the aisle had not been cleaned or inspected feaat 50 minutes prior the accident); Nadal v.

BJ's Wholsale Club, Inc., No. 10-CV-2931, 2042 4328377, at *3 (E.D.N.Y. Sept. 19, 2012)

(citing Negri and denying summajydgment where, inter alia, banana on floor was smashed and
dirty).
C. Analysis

Plaintiff contends that thearious accounts of Wal-Martemployees from the deposition
testimony and CMI Notes raise factual quassi concerning Wal-Mdg response after it
received actual notice of the spill. Accordingpiaintiff, the actions of the employees were
unreasonable and violated Wal-Mart’s internal pdoaces for addressing sisil Plaintiff argues,
inter alia, that: (1) Pinho dhe pet department employd®osld have immediately guarded the
spill site or set up warning cones; (2) the pet department employee should have been carrying a
pocket pad or paper towel on his person and shioave attempted to immediately clean up the
spill; and (3) Rivera, th maintenance employee, should have put out cones and warning signs
while cleaning up the spill.

Ultimately, it is unnecessary to determineetifer the employees’ accounts concerning
Wal-Mart’s actual ntice of the spill (and subguent response) preclude summary judgment.
First, in addition to relying on ¢ghaccounts of Wal-Mart's employegsaintiff also contends that
Wal-Mart engaged in spoliation by failing toegerve video and photographs of the spill and
accident. Factual questions exist concernirgvideo. Accordingly, for purposes of summary
judgment, plaintiff is entittedo an adverse inference conagielg the allegedly missing video.
That adverse inference is sufficient to defsatnmary judgment. Second, even without that
adverse inference, the accountafunidentified associate set authe CMI Notes raises factual

guestions concerning Wal-Mart’'s constructive notice of the spill. Before discussing these two

11



issues, | will first address the preliminary qti@s of whether the CMI Notes should be excluded
as hearsay.

1. Admissibility of the CMI Notes

Defendant’s conclusory heaysahallenge to the CMI Notes is insufficient to preclude
the admission of the CMI Notes at this time. Although it was almost certain that plaintiff would
rely on the CMI Notes in opposing summary judgment, defendant chose not to address the
admissibility of the notes in its opening briefn fact, defendant’'s py brief does not even
mention this issue. Instead, without citatioraty authority, defendansserts, in one paragraph
of its reply 56.1 statement, that the CMI Notes laearsay. | decline to exclude the CMI Notes
at this time based on this cdusory and belated argument.

Moreover, the CMI Notes arkkely admissible as admissis under Federal Rule of

Evidence 801(d)(2)(D)._Seealderera v. Chandris, S.A., 91-CV-8181, 1993 WL 362406, at *1

(S.D.N.Y. Sept. 13, 1993) (observing, where neitmerty contested admissibility, that accident
report prepared by employee was “a statemerddigndant’'s agent concerning a matter within
the scope of his agericgnd, thus, “an admission by defendaatsl . . . not hearsay.”); Mister v.

Ne. lllinois Commuter R.R. Corp., 571 F.&96, 698-99 (7th Cir. 2009) (concluding that

informal accident report prepared by defent#asafety officer was an admission under Rule
801(d)(2)(D), but ultimately affirming exclusioof report under Rule 408 more prejudicial

than probative);_cf._ Simons v. M#tt Corp., 92-CV-3762, 1993 WL 410457, at *4-5

(S.D.N.Y. Oct. 13, 1993) (finding letter from indeywkent claims investigat hired by insurance

company was not an admission by insured becadester was not an agent of the insured).

" In contrast to the independent claims investigator in Simons, CMI is a subsidiary of defendant Wal-Mart and
likely qualifies as Wal-Mart's agent(Def.’s Feb. 14, 2013 Ltr.; Colio Dep. at 90:18-25 (stating that “[hJome
office” called to speak with her about the accident).)

12



The CMI Notes may also be admissiblebasiness records under IBB03(6). _Compare

Puggioni v. Luckenbach S. S. Co., 286 F320, 344 (2d Cir. 1961) (“Although accident reports

should not be admitted when the party making téport offers it for the purpose of its own
exoneration from liability . . . trial judges [have] discretion to determine whether the
circumstances surrounding accident reports mad#hm®rs justify their acceptance in evidence.”

(internal citations oiitted)); Roth v. Godiva Chocoiat, Inc., 06—CV-3564, 2008 WL 95600, at

*7 & n. 67 (N.D. Ill. Jan. 7, 2008) (finding calbd of worker's compensation claims adjuster
admissible as a business record and explaining thpathe claims adjuster’s “job is to gather
information about . . . claims”; (ii) the “forrand appearance of the clily indicate that the
practice was standardized andtme’; and (iii) the call log did nobave to be authenticated at
summary judgment phase because “the identitthefauthor is not in doubt, . . . there is no
evidence or suggestion that the call log wasi¢abed or unreliable [and] . . . [if necessary,]
counsel could authenticate the documentiat trsing the custodian’s testimony, or through a

written certification”) with Scheerer v. Harde€ood Sys., Inc., 92 F.3d 702, 707 (8th Cir. 1996)

(holding that district court erred in admitting ident report that defendant prepared and that
defendant introduced into evidence).

To the extent that any additional heagrsanalysis is required for the employees’
statements contained in the CMI Notes, thostatements are also likely admissible as

admissions._See Pappas v. Middle Earth CoAds'n, 963 F.2d 534, 537 (2d Cir. 1992); Smith

v. Pathmark Stores, Inc., 485 F. Supp. 2d 28% (E.D.N.Y. 2007). Accordingly, | will

consider the CMI Notes.

13



2. Spoliation
Claims of evidence spoliatiotan arise in two circumstancesirst, a party may seek a

sanction for alleged spoliatiorMali v. Fed. Ins. Co., 720 F.3d 387, 392-93 (2d Cir. 2013). If

the moving party prevails, the court may awardoasitypes of adverse iménce instructions or
other relief. _Id. In order tprove that an opposing party eggd in sanctionablspoliation, the
moving party must establish:

(1) that the party having caot over the evidence had an
obligation to preserve it at the time it was destroyed; (2) that the
records were destroyed ‘with a calge state of mind’; and (3) that
the destroyed evidence was ‘redeV to the party’s claim or
defense such that a reasonable wiefact could find that it would
support that claim or defense.

Residential Funding Corp. v. DeGeorge Fiurp., 306 F.3d 99, 107 (2d Cir. 2002) (quoting

Byrnie v. Town of Cromwell, 243 F.3d 93, 107-12d(Cir. 2001)). “[D]iscovery sanctions,

including an adverse inference instructionay be imposed where a party has breached a
discovery obligation not only through bad faith or gross negligence, but also through ordinary
negligence.” _Id. at 101. Before imposing ac®n under this framework, the district court
must “make findings that justifythe sanction.”_Mali, 720 F.3d at 392—-93.

Second, even if an aggrieved party does not seek sanctions fatisppthe party may
still be entitled to amdverse inference on summary judgmenta permissible adverse inference
instruction at trial) if the record warrants suchigference._See id. at 393. Under this approach,
the court is not required to make any factual faigdi, which are all left to the jury. Id. The
record can warrant an adverse inferenaamcerning spoliation wdre the moving party
establishes that: (1) the evidenat issue existed; (2) the evidence was in the exclusive
possession of the non-moving party; and (3) tiba-production of the [evidence] has not been

satisfactorily explained.”_1d. at 391-93 (approving district court’s advefseeirce instruction).

14



The Court will analyze plaintif§ spoliation claim under this framework. As explained below,
for purposes of summary judgment, plaintiff igit@d to an adverse iarence concerning the
allegedly missing vided.

In support of its spoliation claim, plaintifelies heavily on CMI's investigatory notes
from an August 22, 2007 interview with Colio, whistate “Yes to video, Yes to pics. taken.”
The probative value of this statement is far froverwhelming—the record does not indicate the
guestions to which Colio responded “Yes” andsitnot clear how Colio, who worked in the
customer service department, would have knovat #shvideo existed of the incident. Colio’s
statement, however, is not thely evidence of spoliation.

The CMI Notes indicate that Vassell told Ckithat . . . the VCR Tape was not changed
out that day, so there is no video for the entiag.” (CMI Notes at 10.) At her deposition,
Vassell explained that there sva video for each day of thmmonth, numbered 1 through 31.
(Vassell Dep. 60:4-8.) Each video would be keptone month and would then be recorded
over on the same date the following month. (Id.)

On its face, Vassell's statement to CMI indicates that Wal-Mart did not engage in
spoliation because Vassell claims that a videthefincident never existed. Defense counsel,
however, admits that Vassell's explanation doesmake sense. In defendant’s reply papers,
defense counsel asserts that Vassell's statement that the VCR tape was not changed out “is
unexplainable as any Wal-Mart stores not already catee to a DVR system in 2007 were still
on a month to month VCR systenatidid not require any changingtafpes on a daily basis . . . .
[because] [t]he tapes merely recycled after @381 day time period.” (Def. Reply 56.1 8 n. 2

(emphasis added).) Although defense counssliges no evidence in support of this assertion,

8 Because plaintiff is entitled to an adverse inference concerning the video, it is unnecessary to reach plaintiff's
argument that an adverse inference is also appropriate regarding the allegedly missing photographs.
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this concession can be held agidefendants. Defense coufseharacterization of Vassell's
statement as “unexplainable” establishes that Wal-Mart’s failure to produce to the video “has not
been satisfactorily explained.” Mali, 720 F.8d391. Defense counsetsncession concerning
Vassell is, along with Colio’s s&@ment to CMI, sufficient to warrant an adverse inference
concerning the video, and that inferencsufficient to preclude summary judgment.

In opposing plaintiff's spoliation claim, Wal-Maraises two arguments. First, Wal-Mart
cites to the affidavit of Andrea Russo, thesat Protection Coordinator, for the Woodbridge,
New Jersey store. Russo attests that althdligte were video cameras in 2007 in the general
area of plaintiff's accident, the cameras did ooter the specific location where the plaintiff
claims the accident occurred. (Aff. of AndreasRol (“Russo Aff.”) § 4, Baron Aff. Ex. D.) If
this were the only evidence in the record @ning the coverage of the video cameras, Wal-
Mart might be entitled to summary judgméntiowever, there is contrary evidence concerning
the coverage of the cameras. Vassell, who thasco-manager of thetore in 207, testified
that, to the best of hé&nowledge, a video camera usually fhtkee entrance of the store and that
the scene of the accident wouldve been in view of the fidecamera. (Vassell Dep. at 33:3—
14.) And, when pressed by Wal-Mart's cound&ssell confirmed thathe area at issue was
“usually . . . covered by a canaet (Id. at 77:2-9.) Additionally, Vassell's testimony suggests
that she had personal knowledge of whee dhmeras faced._ (See Vassell Dep. at 77:13-21
(“[1]f 1 walked in to . . . the loss prevention piatment and . . . [the] VHS had stopped for that

area . . . | would make sure that a tape got irab plarticular camera.”).Because factual issues

° Russo’s affidavit, which was prepared in July 201lesm#me questions. When Russo prepared the affidavit, she
was “currently employed” as the Asset Protection Coordinator for the Woodbridge store. (Russo AfHdf 2.)
affidavit, however, does not indicate when she assumed this position or the basis of hézgplrmovledge of the
camera positions in 2007. Those questions notwithstanding, plaintiff did not depose Rusgoréointo these
issues.
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exist concerning the coverage of the video camRusso’s affidavit does not compel summary
judgment on the issue of spoliatith.

Second, Walmart argues that plaintiff has nealdsshed that the video would have been

relevant to plaintiff's suit, citing tdSimoes v. Target Corp., No. 11-CV-2032, 2013 WL
2948083 (E.D.N.Y. Jun. 14, 2013). In Simoes, tharcrejected the platiff's request for a
spoliation sanction where Target preserved ¢indyone-minute portion of a surveillance video
that showed the plaintiff's fall.The court concluded that Target was merely negligent in failing
to institute a litigation hold rad allowing the earlier portionef the video to be destroyed
pursuant to Target's normal videetention policies._ld. at *4—-6. The court also concluded that
the plaintiff failed to meet theelevance element dfer spoliation claim.1d. at *6—7 (citing

Residential Funding Corp. 306 F.3d at 108). Thart observed that the liquid that caused

plaintiff's fall was not even visilel on the video._Id. &7. The court also explained that, even
assuming that the video would have established how and when the spill occurred, “such
additional footage could have been favorableitttee party’s case” and it vggust as likely that
it would have been favorable to Target. Id.

Simoes is distinguishable from the instaase. Because the court found that Target's
destruction of the video was merely negligehg plaintiff faced a higher hurdle in meeting the

relevance element of its clainBy contrast, here, Walmart's cogssion that Vassell's testimony

% |n defendants’ papers, defense counsertssseithout citation to any evidence, that:

information regarding whether cameras active or dummies and what areas of
the store are covered by active camseim closely guarded and not made
available to employees or even managerthefstore. It is the Asset Protection
Department alone that knows which eaas are active and what particular
views of the store are capturby what specific camera.

(Def. Reply 56.1 1 8.) Defense counsel's unsupported assertion on this point is issilbdel®vidence, and even if
it were, it conflicts with Vassell's testimony.
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concerning the video isuhexplainable” would allow the jury tafer that the video would have

been unfavorable to Walmart. Mali, 7208& at 391-93; cf. Residealt Funding Corp., 306

F.3d 99 at 109 (“[W]here a party seeking aivexse inference adduces evidence that its
opponent destroyed potential evidence (or otherwise renderedviilatde) in bad faith or
through gross negligence (satisfying the ‘culpabégesof mind’ factor), that same evidence of
the opponent’s state of mind will frequently also be sufficient to permit a jury to conclude that
the missing evidence is favorable to the pésatisfying the ‘relevance’ factor).”).

Because the record would allow a jury t@awran adverse inference against Wal-Mart
concerning spoliation, Wal-Mart's summgondgment motion must be denied.

b. Constructive Notice

Even if an adverse inference were not appabprand Wal-Mart codl establish that it
acted reasonably when it received actual notidgbespill through the pet department employee,
there are factual questions as to whether Wal-Mart had constructive notice of the spill before the
pet department employee saw it.

The CMI Notes state that: “assoc[iate] saw a child come out of game room, and throw a
cup into the garbage, looked likguid spilled on child, did nothink to go lookif any on floor,
1 min. later heard [plaintiff] yell, and went over tessst [plaintiff|.” (CMI Notes at 13.) In light
of this associate’s observations, factual issexeist as to whether ¢hassociate should have
immediately investigated the potential spildawvhether that spill caused plaintiff's fall.

Wal-Mart argues that becauptaintiff fell only fell one minute after the unidentified
associate saw the incident above, Wal-Mart &aadnsufficient amount of time to discover and
remedy the spill. This, however, is a factual gioes If the unidentifid associate had simply

responded in the same manner as Pinho, the acaidght have been avted. First, after
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learning of the spill, Pinho immediately asked Ramos to call for maintenance, which, according
to Lyra Thaqi, arrived at the accident scenegy@f seconds or a minute after plaintiff fell. A
jury could conclude that if the unidentified asisde had promptly investigated the potential spill
and called for maintenance, maintenance would haweed before plaintiff's fall. Second, even
if maintenance would not have made it to th#l gptime, the unidentified associate may have
had sufficient time to walk over to the spilhdaguard it until maintenance arrived. Notably,
Pinho indicated that she was about to walk otcerthe spill when platiff fell. If the
unidentified associate had done the same, Hsecate may have arrived at the spill before
plaintiff and prevented her fall. Theseauestions for the jury to determine.
l1l. CONCLUSION

For the reasons stated abpWal-Mart’'s motion for summary judgment is denied.

SO ORDERED.

Dated: March 31, 2014
Brooklyn, New York

s
JOAN M. AZRACK
UNITEDSTATESMAGISTRATE JUDGE
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