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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
EDDY STWAERD,

Plaintiff,

MEMORANDUM & ORDER
-against 09€CV-936 PKC)

THE CITY OF NEW YORK et al,

Defendars.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Eddy Stwaerd's(“Stwaerd”) sole remaining claimin this casé is that
Defendant Officer Chris Thompson(“Officer Thompson”)? in his individual and official
capacity,falsely arrested Stwaerdstwaerd’sarrest was basesh theallegationsof his wife and
the initial report of twoother officers which suggestethat he hadmade harassing telephone

calls to his wife aftean earlier disagreement ovéis refusal to pay the coupletitstanding

! Judge Eric N. Vitalianalreadydismissed with prejudice, and/or noted the withdrawal of,

claims for “undue delay in arraignment” and municipal liability, pursuant to 42 US1@83
(“Section 1983")and state law, in ther@ceding amendeatomplairt. (Dkt. No. 26, at 1 & n.1.)
The operative second amendedomplaint only asserta false arrest claim. (Dkt. No. 27
(“Compl.”) 1124-26.)

2 Stwaerdalso brought his false arrestlaim againsttwo “John Doe” officersin their

individual and official capacitiedqyut his falure to name these officers after discovergrrants
their dismissal from this case&see Davis v. Kellyl60 F.3d 917, 921 (2d Cir. 1998) (“[C]ourts
have rejected the dismissal of suits against unnamed defendants described, efehemnts
identified only as ‘John Doe’s,” or an institutional defendamttil the plaintiff has had some
opportunity for discovery to learn the identities of responsible offijajfemphasisadded;
citations omitted).
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calde bill. The Court now grants Officer Thompson’s summary judgment motion (Dkt No. 52),
dismissing this claim with prejudice.

. Background

In the operative, second amendedmplaint, Stwaerd claims that Officer Thompson
falsely arrestechim on a charge of aggravated harassment in the second degese.York
Penal Law 840.30(2) provides that “[a] person is guilty of aggravated harassment in the second
degreewhen. . .[w]ith intent to harass or threaten another person, he or she makeplrone
call, whether or not a conversation ensues, with no purpose of legitimate communicétion.”
The centraissuein deciding this summary judgment motiewhetherthe undisputed evidence
shows that Officer Thompson hatbbable cause to arre&tvaerd for this offense

Onthe evening of May 23, 2008, Stwaerd and his-iéa, Nilsa Ware (“Nilsa”), had a
telephone conversation about their unpaid cable bill. (Def.’s 5B.1 When Stwaerd told Nilsa
that he would pay the bill after receivifgs next paycheck, his wife was displegsembugh,
according to Stwaerd, they did not fight. (Dkt. Nos:15676 (“Pl.’'s Exs.”), Ex.2, at 28:10-

31:13)

3 The Court construes any disputed facts in the light most favorable to Stwaerdnas the

moving party, for purposes of Officer Thompson’s summary judgment mogee. Adickes v.
S.H. Kress & Cq.398 U.S. 144, 15%9 (1970) (Harlan, J.). However, wheBtwaerd either

(i) admits or (ii) denieswithout citing to admissible evidence certain of the facts asserted in
Officer Thompson’sLocal Rule 56.1 Statement (Dkt. N63 (“Def.’s 56.1")), the Court may
deem any such facts undispute8eelLocal Rules of th United States District Courts for the
Southern and Eastern Districts of New York 56-4(h)) see also Amnesty Am. v. Town of W.
Hartford, 288 F.3d 467, 470 (2d Cir. 2002) (Sotomayor, J.) (“Fed. R. Civ. P. 56 does not impose
an obligation on a district court to perform an independent review of the record to find foaoof o
factual dispute.”) (collecting cases). Standalone citations to’83#.1” denote that the Court
has deemed certain @fficer Thompson'sasserted facts undisputed and also incotpoby
reference any documents cited therein. Where relevant, however, the Courtentisectly to
such documents.



The next morning, at approximately 7 AMhe New York City Police Department
(“NYPD”) received a911 call from a Sprint PCellular telephone numbge917-744-5910
(Dkt. Nos. 541-548 (“Def.’s Br. Exs.”), Ex. B.) The caller identified herself“dlsa.” (ld.)°
The NYPD’s records indicate that “Nilsa” reported her husband’s verbal alméecuested
that the police remove him from their residence at 969 East 100th Street in Broadlyry,dxk.
(Id.; Def.’s 56.11111, 4.) The NYPD promptly dispatch@&ifficer Evens Pierrdouis (“Officer
PierreLouis”) and another officer (collectively, the “investigating officers”)}te residenceo
investigate this reported “family dispute.D€f.’s 56.1 § 5.)

As one of the investigating officersalled to the couple’s residenc®fficer Pierre
Louis’s job was to speak with the “complaining victimg., Nilsa,and to prepare a “domestic
incident report’based orthe victim’s allegationso bring back to the precinct. (Pl.’s Ex. 3, at
36:2237:4; Def.’s Br. Ex. C, at 16:187:12.F In this report, Officer Pierréouis summarized
the results of theavestigation:

At T/P/O |i.e. thetime/place of occurrendg] C/V [i.e., the complaining victim] states

she had an argument with her husband because he refused to pay the bills in the house.

C/V states she just wants her husband out of the house. C/V sustained no iglvies.

states her husband called her 35 times between 10 PM to 6 AM Saturday morning saying
that he will not give her any money.

4 “PCS” stands for “Personal Communications Sews/fcavhich refersto the wireless

technologies associated with cellular telephones. 47 C.F.R. § 24.5 (defining “PCS”).

> Stwaerd and Nilsa’s home telephone number was/895299. (Pl.’s Ex. 1 11;Def.’s

Br. Ex. D.)

6 During his deposition, Officer Thompson explained that domestic incident reports can be

prepared by interviewing complaining victims, either when the officers igagstthe incident
or when the victims come to the precinct. (Pl.’s Ex. 4, at 23@:23.) Although Stwaerd s&s
that the investigating officersalso interviewed him and other family members aswhrched
Nilsa’s cellular telephone (Pl.’s Ex. 15Y, such information is not reflected anywhere in the
domestic incidentreport that Officer Thompson reviewed for prblea causg only the
informationthat Nilsa relayed to the investigadi officers is refleted in this report.



(Def.’s Br. Ex. D(emphasis added.)
In a contemporaneous, swastatemenappended to this report, Nilsa, the complaining
victim, corroborated these results:
On 5/23/08] | took a 2nd job at night. Ed called me about 35 times between 10 pm
an[d] [sic] 6 am Sat morning. He said he is not paying me $[.] [H]e [sic] is off ofkwor
for the next few da so he will sit here and harass bexause the cops can’t do anything

about it. | told him to stop calling and harassing me and he saidmé called the cops
because | want him out.

(Id. (emphasis added).) In short, Nilsa complained that Stwaeidnade 35 telephone calls
between the hours of 10 PM theeningbefore and 6 AM, for no other purpose exdepharass
her at work over the subject of paying tiable bill.

This report, howeveilso indicated that the investigating officers did noesiriStwaerd
“on-scenég’ and filled in thecorrespondindubble for “No Offense Committed” as their reason
for not doing so. I@.) At his depositionhowever, Officer PierreLouis testified thatthe
markingof “No Offense Committed” was a “mistakdyecause this report cleatlgted below an
offense for “aggravated harassment.Dk{. Nos. 591-593 (“Def.’s Reply Exs.”) Ex. B, at
45:4-45:10 §

Officer Thompson, thereaftereviewed the investigating officers’ domestic incident
report. (Def.’s 56.1 118.) As Officer Thompson testified, his job, as a “domestic violence
officer” for the precinct, was to “read all domestic incident reports that cofhand, depending
on thesubstance ofeport, to conduct aubsequenarrest. (Def.’s Br. Ex. Fat 11:2112:24

Def.’s 56.1 fL6-17.) On June 4, 2008, Officer Thompson atsdledthe complaining victim,

! Stwaerd confirms that Nilsa’s allegation to the investigating officers was éhatad

called her “while she was at work.” (Pl.’'s Ex. 5%

8 When asked at his depositio@fficer PierreLouis could not recall why he and the other

officer dd not arrest Stwaerd oscene (Pl.’s Ex. 3, at 38:18-39:3.)



and Nilsa confirmed for him that “she felt threatened, alarawed harassed” by Stwaerd’s
reportedconduct. (Def.’s 56.1 1 19-20

The sameday, sometime in the afternoon, Officer Thompson arrested Stwaerd for
seconddegree aggravated harassment (New York Penal L284080(2)), based on all of the
available information before hime., the investigating officers’ domestic incident reporisiiis
sworn statement, and Officer Thompson’s foHop telephone call with Nilsa. (Def.’s 56.1
M122-23.f The proposed charge against Stwaerd, however, was dropped two daysldater. (
1 24.)°

On March 5, 2009, Stwaerd filed suit. (Dkt. No. 1,13t Several days after Judge
Vitaliano dismissed all but Stwaerd’s false arrest claim with prejudice (Dkt. N@t 26& n.1),
Stwaerd filed the operativeeconcamendedomplaint. (Compl., a@.) As of January 17, 2014,
the parties fullybriefed Offieer Thompson’s summary judgment motion, now before the Court.
(Dkt. No. 52 at 2)

Il. Discussion

A. Legal Standard

To obtain summary judgment in his favor on a “claim defensé in this case, the
moving party must establish that “there is no genuine dispute as to any hiatefiaand, thus,
that he is “entitled to judgment as a matter of law.” Fed. R. Cib6R) (emphasis added)
“Material” facts are legallyelevant oms,i.e., facts that “might affect the outcome of the suit

under the governing law.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986) (White J.).

9 Officer Thompson does not appear to have been asked at his deposition about whether he

consdered the investigating officers’ marking of “No Offense Committed” on the dmnes
incident report. $ee generallyl.’s Ex. 4; Def.’s Br. Ex. F.)

10 As a matter of pure speculation, Stwaerd states that the arrest was manufactured by

Nilsa’s cousin, Deshawn Ware, who is an NYPD officer. (Pl.’s Ex. 1 § 15.)



“Genuine” disputes exist “if the evidence is such that a reasonable jury cauld aeterdict for
the nonmoving party.”ld. Disputesover facts that are “merely colorable” or “not significantly
probative,” orinvolving a “scintilla of evidence in support ffhe normoving party’s] positioh
that establishes‘'some metaphysical doubt,’are not deemed “genuine.” Id. at 249, 252,
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 586 (1986) (Powell, J.).

Once the moving party has met Imstial burden of showing thabsenceof a genuine
dispute as to any material fact relating to the subject claim or defense, tineoximy party
must “do[] more than simply rely on the contrary allegggpm [his] complaint” to show the
presenceof such a dispute Adickes 398 U.S. at 89-6Q see also Champion v. Artuzé F.3d
483, 485 (2d Cir. 1996) (per curiam) (same). Indeed, “[tjhemowing party may not rely on
mere conclusory allegations nor speculation, but instead must offer some hard evidemog show
that[his] version of the events is not wholly fancifulD’Amico v. City & N.Y, 132 F.3d 145,
149 (2d Cir. 1998)cert. denied 524 U.S. 911 (1998kee alsoMatsushita 475 U.S. at 587
(“[T]he nonmoving party must come forward with specific facts showing that thexrgenuine
issue for trial.”) (enphasisand quotations omittedi;aldarola v. Calabrese298 F.3d 156, 1%
61 (2d Cir. 2002)citing Matsushitawith approval in reviewinginter alia, a “8 1983 claim for
false arrest”).

B. False Arrest Claim

In this case, Officer Thompson seeks to obtain summary judgment, and the disiissal
Stwaerd’s false arrest claim, by arguing that there is no triable issu¢hasatffirmative defense

of probable cause. (Dkt. No. 55 (“Def.’s Br.”), at 1, 5-9.) The Coudex)



The elementf a Sedbn 1983 claim forfalse arrest! as to which the plaintiff would
bear the burden of proof at trial, are “substantially the same” as those afma fat false arrest
under New York law.” Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996). Under New York
law, the plaintiffnamelymust establish that “the defendant intentionally confined him without
his consent and without justification!d.*?> A warrantless arrest, as in this case, is presumed to
lack such a justification.SeeCurry v. City of Syracuse316 F.3d 324, 335 (2d Cir. 2003)
(“[W]hen an arrest is made without a warrant, the officer has acted outsidmped the legal
process and therefore a rebuttable presumption arises that such anisamesawful.”)
(quotations omitted).

Probable causeebuts this presumption of no justification, and is, thus, a “complete
defenseto an action for false arrest.’Weyant 101 F.3d at 852 (emphasis added) (quoting
Bernard v. U.S.25 F.3d 98, 102 (2d Cir. 1994)) (adding that “[t]he existence of probalde cau
to arrest constitutes justification”see alsoCurry, 316 F.3d at 335“The defendant has the
burden of raising and proving ttadfirmative defense of probable cau$gemphasis added;
guotations omitted) The standard for probable cause is “knowkdg reasonably trustworthy
information of facts and circumstances that are sufficient to warrant anpefs@asonable
caution in the belief that the person to be arrested has committed or is committing.& crime

Weyant 101 F.3d at 852. This standatoesnot demand that the arresting officer “believe with

1 A Section 1983 claim for false arrest stems from the Fourth Amendment “riggrnn

free from unreasonable seizure€4aldarola 298 F.3d at 161.

12 As Officer Thompson points out (Dkt. No. 58Dgf.’s Reply), at 9-10), Stwaerd
misstates the law for false arrest claims by arguing the absence of exigantstancegDKkt.

No. 56 (‘Pl.’s Br"), at13-15) which only pertains to unlawful entry claims not asserted in this
case. See Bowman v.i¢ of N.Y, No. 08CV-10123, 2010 WL 3932287, at *4 n(S.D.N.Y.

Sept. 30, 2010) (holding that the *“legality of an entry,” based on whether “exigent
circumstances” exist, “is not an element of a false arrest claim,” even tHwughtty “lead[s] to

an alleged false arrest”).



certainty that the arrestee will be successfully prosecut€diley v. Vill. of Suffern268 F.3d
65, 70 (2d Cir. 2001).

The probable cause standandy be satisfied by information solely freafperson who
claims to be the victim, and who has signed a complaint or information chargingrsomigh
the crime,” i.e, the complaining victim, “absent circumstances that raise doubts as to the
victim’s veracity.” Singer v. Fulton Cnty. Sherif63 F.3d 110, 119 (2d Cir. 199%krt. denied
517 U.S.1189 (1996)see alsdCurley, 268 F.3d at 7@same) Miloslavsky v. AES Eng’g Soc'y,
Inc., 808 F. Supp. 351355 (S.D.N.Y. 1992)(“The veracity of citizen complaints who atiee
victims of the very crime ty report to the police is assumedaif’d without opinion 993 F.2d
1534 (2d Cir. 1993)ert. denied 510 U.S. 817 (1993)The identity of the complaining victim
as the arrestee’s wife does not cadedactocloud of doubt on her veracitySee e.g, Fulton v.
Robinson289 F.3d 188, 195 (2d Cir. 2002) (upholding the “written complainsecbnddegree
harassment by the arrestee’s wife as probable cause for his arrest, becausdfdredpro
evidence to suggest that the officers had any re@sdaubt [the wife’s] veracity”).

Here, Officer Thompson had before him information from Nilsa, the complaining victim
and wife, in the form of the domestic incident repobst reflectedher allegations, her sworn
statement,and their subsequent comgation via telepone on the day oftwaerd’sarrest.
Indeed, this information woulduggestto any“reasonable person that Stwaerdad made 35
telephone calls to Nilsa while she was at wankentionally to harass heand not to egage in a
meaningful conversatiomrabout the couple’sinpaid cable bill; and, thus, that Stwaelad
“committed” seconelegree aggravated harassment in violation of New York Penal Law

§240.30(2). Weyant 101 F.3d at 852see supraSection I. Whether this informationould



support the “successful[]] prosecut[ion]” of Stwaerd is irrelevant to the probahlsec
determination Curley, 268 F.3d at 70.

Stwaerd’'sprimaryreliance orthe district court’s decision iRoberts v. City of New Yqrk
753 F. Supp. 480 (S.D.N.Y. 1990) (cited BY/’s Br,, at 89), is misplaced. IrfRoberts the
district court held that the complaining victim&le identification of the arrestees was not
sufficient to establish the arresting officerjsrobable cause, here the victim, among other
things, (i)“identified [the arresteesleveral weeks after her attack,” (ii) described her attackers in
a way that reflected “‘gross’ disparities from [the arrestees’] physicahctaaistics,”and (iii)
had asignificant “language barrier” with the arresting officetd. at 48384. None of these
circumstances are present in this case. On the contrary, Nilsa contempoyapeovisied
information to the investigating officers, did not harey difficulty identifying her husband as
the culprit, and spokeerfectEnglish. Nor did Officer Thompson have any other reason to doubt
the veracity of Nilsa'sallegations. Therefore, unlikRoberts this case involves reliable
information from the complaining victim sufficient to suppOfficer Thompson'sfinding of

probable caus®&

13 Stwaerd argues that the complaining victim’s information was unreliable, as it was

improbable that Nilsa would have held two jobs, one that “ended at 6 am in the morning”
and another that required her to ‘ikfj regularlyfrom 9 am to 5 pm daily.” (Pl.’s Br., atB).)
This agument amounts to “speculation”: even assuming that Nilsa worked every day at one job
from 9 AM to 5 PM and at a second job from 10 PM to 6 AM, filaxiswould not provide a basis
for suggesting tha Officer Thompson should have questiondte ‘veracity” of Nilsa’s
allegations as it is hardly impossible or even uncommon,for people to work such houyrs
especially when, as indicated by the evidence here, Nilsa and Stwaerdtmggding to pay
their bills. D’Amico, 132 F.3d at 14%inger 63 F.3d at 119Ratherthe “hard ewlence’ e.g,
Nilsa’s sworn statemerdnd the fact that her 911 call was made from a cellulgshietee and not
the couple’shometelephone,suggests that Nilsa wamt at home, and possibly workinghen
she called 911 to report Stwaerd’s harassing condDéAmico, 132 F.3d at 149see supra
Section |I.



The fact that Officer Thompson did not endeavofutther investigate other sources of
information to confirm Nilsas storydoes not undermine the existence of probable cause to arrest
Stwaerd (SeePl.’s Br., at10-12 (arguing that Officer Thompson “did nevenspeak to’"the
investigating officers ofverify” Nilsa’'s “phone recor§; Pl.’s Ex. 4, at 53:%63:25 (same).)It
is axiomatic that, “[o]nce a police officer has a reasonable basis forihglignere is probable
cause, he is not required to explore and eliminate every theoretically pawctaoh of
innocence before making an arresRicciuti v. N.Y.CTransit Auth, 124 F.3d 123, 12¢d Cir.
1997); see alsoCurley, 268 F.3d at 70 (holding that a “more thorough investigation” was
unnecessary, even where it “might have cast doubt upon the basis for the; draesttta v.
Crowley, 460 F.3d 388, 398 (2d Cir. 2006nce an officer has probable cause, he or she is
neither required nor allowed to continue investigating, sifting and weighing infomia
(quotations omitted). Of course, in his investigation, the officer “may not disregandy pla
exculpatory evidence” available to hinRanetta 460 F.3d at 395see also Garcia v. Doges _
F.3d _, 2014 WL 4099270, at *8 (2d Cir. Aug. 21, 2014) (qudtdadgkinsex rel. Hodgkins v.
Peterson 355 F.3d 1048, 106{7th Cir. 2004), for the proposition that police officers “may not
ignore” any“conclusively establishedvidence” of the arrestees’ innocenad) Russo v. City of
Bridgeport 479 F.3d 196, 20€d Cir. 2007) (holding that a Fourth Amendment violation could
occur when incarceration was due to the police’s “failure to perform th@estask of checking”
exculpatory evidence already in their possessioajt. denied 552 U.S. 818 (2007). But, no

such evidencwvasignored by Officer Thompsain thiscase

Stwaerd also argues that Officer Thompson'’s telephone call with Nilsa welmbiay, if
not concocted, information, since Officer Thompson did not have “[Nilsa’s] cell ok wo
number” and, thus, had no way of calling her. (Pl.’s Br.;80.9 This argument is speculative
as well. Again, the evidence suggests that Nilsa previously called 911 from hearcel
telephone, the number for which the NYPD hadks records from the callSee supré&ection 1.
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Although Stwaerdclaims thathe investigating officers interviewddm and other family
members and also searched Nilsa’'s cellular telephgren the date of the investigation, the
domestic incident repodompleted by thee officers contained no information relating ttwose
purported lines of inquiry. See supranote 6. Officer Thompson, ulk, could nothave
“disregard[ed” that information whetherexculpatory or notin determining probable cause
sinceit wasnot inthereportthat he reviewed Panetta 460 F.3d at 395 (emphasis added,
e.g, Caldarola 298 F.3dat 162 (“When determining whether probable cause exists courts ‘must
consider thoséacts available to the officaat the time of the arrest and immediately before)it.™
(emphasis added) (quotihg@wth v. Town of Cheektowadd? F.3d 563, 569 (2d Cir. 1996)in
reality, Stwaerd’s argumentgarding the additionain-scenenterviews andelegphone search is
no different than his argument that Officer Thompson should have conducted his own
investigation and spoken to the investigating officers dirdxetipre arresting Stwaerd, gritus,
fails for the sameagason as previously discussed.

Furthermore, en if Stwaerd’s conflicting statements to the investigating offieense
included in this report, these statements would not have constigwiddncethat Officer
Thompson wrongly disregardedsee, e.g.Panetta 460 F.3d a898 (“[The arresting officer’s]
decision not to heed [the arrestee’s] asserfiohsinocence] . .did not constitute a disregard
for exculpatory evidence sufficient to eliminate probable causeubey, 268 F.3d at 70 (“[T]he
arresting officer does not have to prove [the arrestee’s] version [of theslewenhg before
arresting him.”).

In addition, the fact thahe investigating officers filled in the “No Offense Comndtte
bubbleon the domestic incident report was fyolinly” exculpatory information that, in itself,

undermined theprobable cause to arrest Stwaerd, particularly considering all of the other

11



information evidencindnis harassing conductPanetta 460 F.3d at 395 (emphasis addedh
the same report, teeofficers specifically citedaggravated harassment” as Stwaerd’s offense.
See supraSection I. The report also provided a narrative describing Stwaerd’s coniduct
support ofthe conclusionthat he had committeithis offense Compare with Loria v. Gorman
306 F.3d 1271, 1292 (2d Cir. 2002) (holding that the arresting officer should not have based his
finding of probable cause on another officer’s report, where the repod faileclude gen a
“narrative of events”).Moreover,Officer Thompsorpersonallyverified the reported allegations
with Nilsa before arresting Stwaer@fficer Thompsonthereforedid not err inhis finding of
probable cause, despite the fact that this bubble hedfibed in.

Finally, Stwaerd’stheorythat Officer Thompsorarrested Stwaerds a favorto a fellow
NYPD officer,i.e., Nilsa’s cousin, is not onlpurespeailation, but immaterial. $eePl.’s Br., at
12 (“[1]t is clear that Officer Thompson was motivated to arrest [Stwaerdjdasons other than
the 5/24/08 complaint allegedly made by Nilsa Ware. We [believe] [sic] tiEstdras a lot do
with Officer Deshawn Ware’s relationship, or lack of it, withtWaerd].”)) The possible
motivations of tharresting officer are “not a consideration in assessing probable c&inget
63 F.3d at 119.

Accordingly, the Court finds that Officer Thompson has demonstrated the absence of an
issue for trialwith regpectto the probable causgefense, thus warranting the dismissal of

Stwaerd’s false arrest claitfl.

14 Given the Court’s ruling, there is no need to reach the qualified immunity issue.

WWBITV, Inc. v. Vill. of Rouses Pqi®89 F.3d 46, 52 (2d Cir. 2009Because we conclude
that there was no violation of the plaintiffs’ constitutional rights, we do not reacksine{]i of
qualified immunity[.]"); (see Def.’s Br., atl, 1011 (arguing for qualified immunity in the
alternative). However, ifthe Court were t@ddress thisssue, it wouldconclude that Officer
Thompson possessedarguable probable causdo conduct the arrest, in that “officers of

12



[1l. Conclusion

For the reasons set forth above, the Court GRANTS Officer Thompson’s summary
judgment motion, and, thus, DISMISSE&h prejudice Stwaerd’s false arrest claim. The Clerk

of the Court is directed to enter judgment accordingly, and close this case.

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Datal: Septembed, 2014
Brooklyn, New York

reasonable competence could disagree on whether the probable cause test w&hnet.v.
City of New Havero50 F.2d 864, 870 (2d Cir. 199tgrt. denied505 U.S. 1221 (1992).
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