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This is the third time | have been presehwith dispositive motions in this case.
In my previous memoranda and ordd@8yiaria v. Goor, No. 09-CV-1011(JG)(RML), 2010 WL
3923227 (E.D.N.Y. Sept. 30, 2010) (ECF No. 73), BiMaria v. Goor, No. 09-CV-
1011(JG)(RML), 2011 WL 3235754 (E.D.N.Y. J@§, 2011) (ECF No. 90), | significantly
winnowed down the claims and the parties mm¢hse. Only one claim now remains against
moving defendant Martin Goor (“Goor*)Plaintiff Jean DiMaria (“DiMaria) seeks to enforce
Goor’s performance of a Stockholders Agreairbetween Goor and DiMaria’s deceased
husband under which each was obligated to buy eubtier’s interest if the other died. Goor
has filed a motion for summary judgment iniefhhe does not dispute liability under this
contract, but seeks a determipatthat the price he must pay for the stock is zero. For the
reasons explained below, | deny Goor’s motion.

BACKGROUND

The full facts of this case are set farttmy previous opinions, and familiarity
with them is assumed. | recite in thismmandum and order only those facts necessary to
dispose of the present motion.
A. Martin Goor, Gary DiMaria and CFT, Inc.

Goor and Gary DiMaria (“Mr. DiMarig"each owned 50% of Contract Furniture
Transport, Inc. (“CFT, Inc.” or the “corporatiopy’a corporation that they used to carry on the
business of delivering and installing furnitunegstly in New Jersey. Mr. DiMaria and Goor
were also joint owners of a number of otherpooate entities related to the same business,

collectively referred to as the “CFT Entitie’s.”

! DiMaria’s only other remaining cause of actesserts a claim for unjust enrichment against the

CFT Entities. This claim is not at issue in the instant summary judgment motion.
The “CFT Entities” as referred to in this memorandum and order include Contract Furniture
Transport, Inc., Contract Fuiture Transport Associates, Inc., Caur Furniture Warehouse Corp., Contract
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B. The Stockholders Agreement

On or about December 31, 1992, @iMaria and Goor entered into a
“Stockholders Agreement,” in their capées as 50% shareholders in CFT, fn&tockholders
Agreement at 1, Goor Cert., Ex. A (ECF No:-82 The Agreement’s stated purpose was to
ensure “the continuity of the Corporation’s Imgss” by providing procedures for the sale and
purchase of stock in CFT, Inc., both during. \Maria’s and Goor’s lifetimes and upon their
deaths.ld. The procedures for sale upon death stfoekholder were provided “to guard against
the possibility that, upon the Stockholders’ deathesir estates might be required to sell such
stock ownership in the Corporation to persons not familiar with the business.”

Article 4 of the Stockholders Agreenteoncerns the death of a stockholdiet.
at 8. It provides that, upon the death of@itstockholder, the corpation has the option to
purchase all of the decedent’s stock from histestH, however, CFT, Inc. does not elect to
exercise its purchase option, “ther@uing Shareholder shall then béligated to purchase all of
the Decedent’s stock and the legal representatifbee Decedent’s estate shall be obligated to
sell to the Surviving Stockholdeat the Death Purchase Pricdd. at 9.

Article 6 addresses the determinationh&f Death Purchase Price. It provides
that the price per share shall be determined Wididig the number of outanding shares into the
corporation’s “Value,” which is defineads “the total value of” CFT, Indd. at 19-20. This
Value is determined in one of two way$.Goor and Mr. Dimaria had agreed on the
corporation’s value in a Certificate of Agre¥dlue within the last two years, then the

corporation’s Value shall be “the last dated amaattforth on the Certificate of Agreed Value.”

Furniture Painting, LLC, Contract Furniture Installations, LLC, Dependable Moving and)&tdma., Dependable
Moving and Storage Corp, and Contract Furniture Transportation, LLC.

CFT, Inc. was also a party to the agreemdaihiere was no similar agreemt for any of the other
CFT Entities.



Id. at 19.

If, instead, Goor and Dimaria had failedagree on a valuation of the corporation
for more than two years, then the Value “shall be determined by using the amount set forth
on the most recent Certificate of Agreed Value, plus (or minus) an amount which reflects the
increase (or decrease) in the werth of the corporation from the date of the most recent
Certificate of Agreed Value to the end of thenth immediately preceding the . . . Decedent’s
death . .., as determined by the cedifpublic accountant regularly employed by the
Corporation, applying generalccepted accounting principledd. at 19-20. At the time of
their execution of the Stockholdekgreement, Mr. DiMaria and &r “determined the Value of
the Corporation” to be $2 million, which theyt $erth in a Certificate of Agreed Value dated
December 31, 1992d. at 20, Ex. B. DiMaria and Goor vier again agreed on the corporation’s
value in a Certificate of Aged Value after that date.

C. Mr. DiMaria’s Death and Its Aftermath

Mr. DiMaria died on July 16, 2006. Upbis death, Jean DiMaria inherited his
ownership interests in the CFT Entities, including CFT, Inc. DiMaria then invoked the
Stockholders Agreement and demanded that Gopher out of CFT, Inc. for $1 million (half
of the last-agreed valwd $2 million). Goor refused to panything, asserting that CFT, Inc.
was simply a payroll company and was worthless.

D. Procedural History

DiMaria commenced this action in tBeipreme Court of Richmond County, New

York, on February 6, 2009, on behalf of hersa#f administratrix of her husband’s estate, and

derivatively on behalf of CFT, Inc. and angpany named L&D Installers, Inc., which is no



longer a party to this case. In her originainptaint, DiMaria asserted claims against Goor,
CFT, Inc., and two other defendants, whick &ter voluntarily dismissed from the action.

On March 11, 2009, the defendants rema¥edaction to this court on the basis
of diversity jurisdiction. In response &omotion for summary judgment filed by Goor on
December 4, 2009, DiMaria moved to amend her complaint. The First Amended Complaint was
deemed filed as of December 15, 2009. In her complex First Amended Complaint, DiMaria
asserted nine claims against Goor, the CFT Entities and a few other defendants, on behalf of
herself, her husband’s estate, and derivatively on behalf of the CFT Entities.

In December 2009 and January 2010, the defendants named in the First Amended
Complaint filed motions to dismiss and a matfor summary judgment. By memorandum and
order dated September 30, 2010, | granted a nuailibe defendants’ motions, simplifying the
action. Of relevance here, | held that 892 Stockholders Agreement obligated Goor to
purchase DiMaria’s shares in CFT, Inc., butinahe other CFT Entities, and | declined Goor’s
motion for a declaration th#tte purchase price was zero.

On November 29, 2010, DiMaria filed f8econd Amended Complaint, in which
she asserted five causes of action. On July @Bl,2 dismissed most of the claims asserted in
the complaint except two: a claifor breach of contract againSoor (Count One); and a claim
for unjust enrichment against the CFT Entities (Count THree).

On January 13, 2012, Goor moved famsoary judgment on the sole remaining
claim against him. For purposes of his suamyrjudgment motion, he does not dispute his

liability to purchase DiMaria’s shares @FT, Inc. under the Stockholders AgreenteiRather,

4 DiMaria’s third cause of action for unjust enrichment and restitution against the CFT Entities

seeks repayment of an alleged $284,000 loan.
In his moving papers, Goor offhandedly suggests other potential defenses to liability on this claim.
However, Goor expressly limits his motion to segkéndetermination that the purchase price isE@. Goor
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Goor seeks a determination that the Death PurdPiase he must pay fahose shares is zero. |
held oral argument on the motion earlier today.
DISCUSSION

A. Summary Judgment Standard

According to the Federal Rules of@iProcedure, summary judgment is
appropriate “if the movant shows that there igjaauine dispute as toyamaterial fact and the
movant is entitled to judgent as a matter of law.” Fed. RvCP. 56(a). A factis “material”
under Rule 56 if its resolution ‘ight affect the outcome of ¢éhsuit under thgoverning law.”
Anderson v. Liberty Lobby, Inc&l77 U.S. 242, 248 (1986). A gdiste is “genuine” when “the
evidence is such that a reasonable jurydoeturn a verdict for the nonmoving partyd. In
determining whether there are geraudisputes of material fagdhe court must “resolve all
ambiguities and draw all permissible factual inferences in favor of the party against whom
summary judgment is soughtTerry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003).
B. Principles of Contract Interpretation

The parties agree that New Jerkay governs the interpretation of the
Stockholders AgreemeftUnder New Jersey law, contraere given their “pla and ordinary
meaning.” E. Brunswick Sewerage Auth. v. E. Mill Assocs., B&5 N.J. Super. 120, 125 (App.
Div. 2004). “When the terms of a contract are clear, the court must enforce them as wdtten.”

The touchstone of contract integpation under New Jersey law isiétintention of the parties to

Mem. at 8 (arguing that buyout provisions of Stockholder Agreement are inoperative in the absence of any payout of

life insurance proceeds, but stating that “for purposes of this Summary Judgment Motion, rthee€buot reach

this issue”).
6 Article 16(h) of the Stockholders Agreemenpmessly states that New Jersey law governs the

interpretation of the contract. Under New York’s rules, which govern choice-of-lawangestidiversity actions in

this court,see Klaxon Co. v. Stentor Elec. Mfg. (313 U.S. 487, 498 (1941), a contractual choice-of-law provision

is generally binding on a party claiming rights under the cont@et, e.gHartford Fire Ins. Co. v. Orient

Overseas Containers Lines (UK) Ltd30 F.3d 549, 556 (2d Cir. 2000) (“New York law is clear in cases involving

a contract with an express choice-of-lasavision: Absent fraud or violation glblic policy, a court is to apply the

law selected in the contract as long as the stéeted has sufficient contactvith the transaction.”).
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the contract as revealed by the laage used, taken as an entiret@hderdonk v. Presbyterian
Homes of N.J.85 N.J. 171, 184 (1981) (internal quotation omitted). Thus, even where
contractual terms are not expliatcourt should find contractualmes to be implied “where the
parties must have intended them becausedheyecessary to give business efficacy to the
contract as written.’ld. at 182 (quotindNew Jersey Bank v. Pallading7 N.J. 33, 46 (1978)).
“A court will, if possible, giveeffect to all parts of the instment, and an interpretation which
gives a reasonable meaning to all its provisioitisbe preferred to one which leaves a portion of
the writing useless or inexplicableMaryland Cas. Co. v. Hansen-Jensen, JA& N.J. Super.
20, 27 (App. Div. 1951).
C. Calculation of the Death Purchase Price

As outlined above, Article 6 of tHetockholders Agreement sets forth a
mechanism for determining the “Death Purch@gee” where, as here, the parties to the
agreement failed to agree on the corporatidalkie for more than two years. In such
circumstances, the Value of the corporation teeined by taking the lasgreed valuation — in
this case, $2 million — and adding or subtragtihe amount by which the “net worth” of the
corporation has increased or deceghsince the last valuation. Thahount is to be calculated
by the certified public accountant regularly emplobpgdCFT, Inc. The Value is to be calculated
as of the end of the month immediately preécgdvir. DiMaria’s death, which the parties agree
here is June 30, 2006.

In support of his argument that thedh Purchase Price is zero, Goor has
submitted a letter from the corporation’s certifgublic accountant, Mark I. Fink, stating that

the “actual equity” in CFT, o as of June 30, 2006, was a deficit of $5,814. Fink Letter at 1,



Feldman Cert., Ex. A (ECF No. 92-2)From this premise, Fink concludes that the Value of
CFT, Inc. as of June 30, 2006, was zdh. Fink does not attempt to determine what the net
worth of CFT, Inc. was in 1992, nor to calcul#te amount by which the net worth of CFT, Inc.
increased or decreased between 1992 and 2806pt by reasoning backward to deduceithat
the company’s net worth was $2 million in 1992, thenust havelecreased by $2,005,814 by
2006, in order to produce the $5,814 defidit.

Goor contends that Fink’s opinion prevhat the Death Purchase Price of
DiMaria’s shares is zero (or, alternatively, a negavalue). Goor first argues that the power to
determine the company’s Value is vested exclusively in Fink, as the certified public accountant
regularly employed by CFT, Inc. Goor Mem. &tGoor Reply at 5. Secondly, Goor argues that
“net worth” and “total valueare synonymous, and thereforeds and Mr. DiMaria’s agreement
that the corporation’®tal valuein 1992 was $2 million was effectively an agreement that the
corporation’snet worthin 1992 was $2 million. With that assumption, “simple math”
demonstrates that tlerporation’s net wortimnusthave decreased by $2,005,814 between 1992
and 2006, because the corporation’s net wor20D6 was a deficit of $5,814. Goor Mem. at
11.

DiMaria objects to both dBoor’s premises. First, Diaria contends that Fink’s
assessment of the Value of the corporatiamisitself determinative; the Stockholders
Agreement empowers Fink to determine ¢hangein net worth of CFT, Inc., but the ultimate

determination of the corporation’s Value mustnb&de in accordance with the formula laid out

! DiMaria properly objects that Fink’s opinionrist “presented in a forithat would be admissible

in evidence.” Fed. R. Civ. P. 56(c)(2). Fink’s opinion appears only in a letter artchide under oath.
However, | will assume for purposes of this motion that Fink would testify under oathdpitien he asserts in his
letter.



in the Agreement. DiMaria Mem. at 5.né, according to the Stockholders Agreement, the
change in net worth must be determined yylying Generally Accepted Accounting Principles
("“GAAP”). SeeStockholders Agreement 20, Goor Cert., Ex. A.

Second, DiMaria has submitted an affidavit of Stuart Becker, C.P.A., who
contests Fink’s valuation methodgly. Becker Aff. (ECF No. 93-1)Becker states that in his
opinion, “Mr. Fink has not demonstrated a hagtology consistent with GAAP for determining
that the change in net worth from Ded®n 31, 1992 to June 30, 2006 was or exceeded
$2,000,000.” Becker Aff. § 9. In particular, Beclexplains that under GAAP, “value” and “net
worth” are not synonymous. GAAP defines ‘val as the amount of money something is
worth, while it defines “net worthas assets minus liabilities, which is also referred to as
“equity.” 1d. 1 5. Under GAAP, a company’s value ¢endetermined in many ways other than
using its “book value,i.e., assets minus liabilitiedd. § 7. One example is the “income
valuation method,” which can produce a posit#alue for a company even where its “book
value” is negativeld. 8.

Goor responds by claiming that tt@ain language” of the Stockholders
Agreement reveals that Goor and Mr. DiMariaesgt that the net worthf CFT, Inc. as of
December 31, 1992, was $2 million. Goor Regil¢d. Moreover, although Goor does not
dispute Becker’s assertion that there are nveays of determining a company’s value, Goor
argues that if the parties hadnted to require an income lvation methodology or some other
valuation methodology, they “could have dswg” but “they chose not to.Id. at 5. Goor
impliedly concludes that the Stockholdekgreement imposes the book value methodology.

| conclude that the valuation methodolagvanced by Goor is foreclosed by the

plain language and evident intent of the 8tmdders Agreement. Under Goor’s reasoning,



whenever the parties have not agreed to affcate of Agreed Value for over two years, the
company’s Value is simply the same as itswetth on the last day of the month immediately
preceding the decedent’s stockholder’s death.tidsiis not what the Stockholders Agreement
says. The Agreement says that in such cigtantes, the Value shall be “the amount set forth
on the most recent Certificate of Agreed Valples (or minus) an amount which reflects the
increase (or decrease) in the net worth of¢beporation from the date of the most recent
Certificate of Agreed Value to the end of thenth immediately preceding the . . . Decedent’s
death. . ., as determined by the certifipublic accountant regularly employed by the
Corporation, applying generglaccepted accounting principlesStockholders Agreement at
19-20, Goor Cert., Ex. A (emphasis added). WWuosld certainly be an unnecessarily laborious
description of the desired valu@t method if the parties simpigtended “Value” to mean the
current net worth of the company. | cannot aceeph an interpretain that would render the
complex formula for determining Value carefully laid out in the contract “useless or
inexplicable.” See Maryland Cas. Cal5 N.J. Super. at 27.

Goor’s reasoning also inverts the formslaidependent and dependent variables.
The contract clearly envisions tRalue to be the dependent vat@bwhich is to be calculated
by inputting the known amounts of the most recentif@mte of Agreedvalue and the change
in net worth. Under Goor’s reasoning, by cositréirst the accountant determines the Value by
subtracting liabilities from aste the accountant then inputs inb@ formula the Value and the
last-agreed value, and then uses “simple fritatdeduce (utterly unnessarily) the change in
net worth. This is clearly backwards.

Moreover, Goor’'s method renders irrelevdrg most recent Certificate of Agreed

Value, because Goor's method simply subtrcis that agreed value whatever amount is
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necessary to render the Value equal to thevoeth. That is, Goor’s interpretation makes
consideration of the Certificate of Aged Value “useless” and unnecess&é8ge Maryland Cas.
Co, 15 N.J. Super. at 27. The clear intenthef Stockholders Agreement, however, is for the
most recent Certificate of Agreed Value to h#we potential to influence the ultimate measure
of the Value. This is only possible if | dew to define “Value” asynonymous with “net
worth.”

Indeed, Goor’s observation that the Stockleos Agreement is silent as to which
particular valuation method it requires works agahim. Although | cannot determine from the
plain language of the Agreement exactly what aduin method the partiestended to be used
in determining total value,dandetermine that thparties plainly dichotintend to use the “book
value” methodology. Using the “book value” retlology, which equates a company’s value to
its net worth, leads inexorably to the facinclusion that the company’s Value is always equal
to its net worth. This result undermines the claaguage of the contract, which instructs the
accountant to calculate tMalue by subtracting thehangein net worth from the most recent
agreed valuation amount. Such a specifiaircston would be wholly superfluous if the
accountant could always short-aiicthe instruction simply by equating the Value to the net
worth. Therefore, the clear implication of the ¢ant is that the corporation’s value is not the
same as its net worth.

| conclude that under the contract, Fink must calculatelbagein the
corporation’s net worth between 1992 and 2006.dd this, Fink must calculate CFT, Inc.’s net
worth as of December 31, 1992; he may not simapsume that the net worth was $2 million.
Although the parties determined that theltgtdue of the corporation was $2 million on

December 31, 1992, this valuation may not haseen (and almost surely was not) made
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according to the corporation’s “book valife Because the corporation’s net worth may have
been substantially less than $2 million in 1992, smudting the change in net worth between 1992
and 2006 from $2 million may produce a positive Vakwen if the corporation’s net worth in
2006 was a deficit.
CONCLUSION
Because the Stockholders Agreemergliedly forecloses equating total value
with net worth, Goor’s motion for summary judgment is denied in its entirety.

So ordered.

John Gleeson, U.S.D.J.

Dated: February 21, 2012
Brooklyn, New York

8 Indeed, Goor himself explained that the $2 million figure was chosen not based on any assessment of

the corporation’s assets and liabilities, but rather bedauses the value of the life insurance policies that he and
Mr. DiMaria planned to obtain, the proceeds of which were to be used to fund the forced stbakga@eeGoor
Cert. 1 h (ECF No. 92-3).

9 Although | need not address the issue to decide this motion, | also reject Goor’s suggestion that his
buyout obligation was not triggered unless he receivecepasfrom an insurance pglion Mr. DiMaria’s life.
First, the Stockholder&greement only entitles the suring stockholder to the procegdf insurance policies listed
in Exhibit A of the Stockholders Agreement, and Exhibit A is blaBkeStockholders Agreement at 10, Ex. A.
Second, Article 4(e) of the Stockders Agreement makes clear tktze obligation to buy the deceased
shareholder’s shares is independentioatever insurance proceeds may be weekiby stating that, “[i]f, however,
the proceeds on the life of the@edent are insufficient to furtide entire Death Purchase Pricethere are no
insurance policies on the Decedent’s,lifee . . . Surviving Shareholder .shall execute a promissory note made
payable to the legal representatives of the Decedent’s &stéle unpaid balance ofd@lDeath Purchase Price, if
any, after payment of all life insurancepeeds has been made, or, alternatifelythe entire Death Purchase
Price if there are no insurance policies on the Decedent’s liigt at 11 (emphasis added). Clearly, the surviving
shareholder must buy the deceased shareholderlsatttite Death Purchase Price, whether the deceased
shareholder had a life insurance policy or not.
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