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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
ROSS UNIVERSITY SCHOOL OF
MEDICINE, LTD., ORDER ADOPTING IN PART
AND MODIFYING IN PART
Plaintiff, REPORT AND

RECOMMENDATION
-against

09-cv-1410 (KAM) (RLM)
BROOKLYN-QUEENS HEALTH CARE,

INC. and WYCKOFF HEIGHTS MEDICAL
CENTER,

Defendants.

MATSUMOTO, United States District Judge:

On April 6, 2009 plaintiff Ross University School of Medicine, Ligdplaintiff’
or “Ross’) commenced this action for specific performance and consequential daagages
defendants BrooklyQueens Health Care, Inc. (“BQHC”) and Wyckoff Heights Medical Center
((“Wyckoff”) and together with BQHC,“fefendants”)), alleging that defendants breached an
agreement with Ross to provide clinical clerkships at defendaet$ical facilities to Ross’
medical students(ECF No. 1, Complaint.Ross fileda Second Amended Complaint on
September 29, 200&€CFNo. 25, Second Amended Complaint (“S. Am. Compl.”)), which
defendants answered on October 6, 2009 (ECF No. 29, Answer to Second Amended Complaint).
After extensive discovery, on January 24, 2012, Ross moveaiftal summaryudgment on its
claimsfor relief anddefendantsnoved for partial summary judgmens discussed in detail
below. The parties opposed each other's motionpartial summary judgmemind submitted
declarations, exhibits, and Rule 56.1 statements in support of their respectivesm(@emn
generallyECF Nos. 95-98, 101-107, 110-115, 120, 122, 124, 125, 129, R8&@salso moved

to strike certain paragraphs of defendants’ Rule 56.1 statement and to ptieeltestimony of

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2009cv01410/290645/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2009cv01410/290645/140/
http://dockets.justia.com/

defendants’ rebuttal damages expdefendants opposekdesemotionsas well (See generally
ECF Nos. 99-100, 108-109, 116-119, 121, 123n)July 18, 2012, the court referred the parties’
crossmotions for summary judgment and Ross’ motitmpreclude defendants’ expartd to
strike to Magistrate Judge Roanne L. Man8edOrderdated7/18/12 see alsdrders dated
2/13/12 and 7/16/12
DISCUSSION

Presently before the court is the Report and Recommendation/Memorandum and
Order issued by Magistrageidge Mann on December 7, 2012. (ECF No. 134, Report and
Recommendation/Memorandum and Order dated 12/7/12 (“R&R”).) MdgadeniedRoss’
non-dispositive motions to strike and to precltitetestimony oflefendants’ rebuttal damages
expert,Anthony G. Duffy, and recommended that the court deny in part and grant in part each of
the parties’ respective motions for summary judgmeBeegeneally R&R.) In regard to the
parties’ crossnotions for summary judgment, Judge Mann recommended that the court: (1)
grant Ross’ motion for partial summary judgment aBB@HC's liability for breach of contract;
(2) grant Rosamotion for summary judgment as to Rosstitlement to damages in the amount
of thePrepayment Balanceand the Present Replacement Costs, but deny summary judgment on
Ross’entitlement talamages of thButure Replacement Costs; (3) grant Ross’ motion for partial
summary judgmenseeking dismissaif defendants’ Fourth through Eighth Affirmative
Defenses; (4) deny defendants’ motion for partial summary judgseeking dismissal dRoss’
request for the equitable relief of revexsal piercing as tQHC; and (5) gant defendants’
motion for summary judgmesteking dismissalf Ross’ specific performance requagainst

BQHC, but deny it as to Wyckafpending resolution at trial of the \wgilercing issues (Id. at

1 Unless otherwise noted, all capitalized terms in instant Memorandu@raled have the same meaning as those
in Magistrate Judge Mann'’s Report and Recommendation/Memorandum andi@eteDecember 7, 2012.



62-63.) As explicitly stated in the R&R, ambjections to the R&R’secommendations were to
be filed by December 27, 2012d(at 63.)

On December 21, 2012, Ross timely filed objections to Judge Mann’s
Memorandum and Orden its motiors to strike and to precludiee testimony oflefendants’
rebuttal damages exp&(ECF No. 135, Plaintiff's Rule 72(a) Objections filed 12/21/12 (“PI.
72(a) Obj.™), and alstmely filed objections to Judge Mann’s recommendations in the R&R
regarding the summary judgment moti¢BE€F No. 136, Plaintiff's Rule 72(b) Objections (“PI.
72(b) Obj.”)). On December 27, 2012, defendants filed objectiohsdgeMann’s
recommendations in the R&Rgarding the summary judgment motipasd also responded to
Ross’ objection regardingludge Mann’s Memorandum a@iderdenyingthe motiors to strike
and to preclude. (ECF No. 137, Defendants’ Objections (“Def. Obj.”).) On January 4, 2013,
Ross timely responded to defendants’ objections regarding Judge Mann’s recononsraat
the summary judgment motions. (ECF No. 1BRjntiff’'s Response in Opposition (“Pl. Resp.
Obj.”).) On January 10, 2013, defendants timely responded to Ross’ objections regarding Judge
Mann’s recommendations on the summary judgment motions. (ECF No. 139, Defendants’
Response in Opposition (“Def. Resp. Obj.”).)

Because the court’s determination of Ross’ objections to Judge Mann’s
Memorandum and Ordelenying its motioa to precludehe testimony oflefendants’ rebuttal
damages expert and strikeportions of defendants’ Rule 56.tatementwill necessarily impact
the evidenceo be considered with respect to the parties’ objections to the R&R’s
recommendations regarding the summary judgment motions, the codntstvdlddress Ross’

Rule 72(a) objections. For the reasons discussed below, the court denies Ross’ objeatidns

2 pursuant to Fed..Riv. P. 72(a), which govas referrals of nowlispositive motions to a magistrate judge, a party
must object to a magistrate judge’s order on adispositive motion within 14 days. Ross’ objection to Judge
Mann’s order on the nedispositive motions was filed within 14 daystb& order and is thus timely.



affirms Judge Mann’emorandum and Ordelenying Rossiotions to preclude defendants’
rebuttal damages expert atadstrikeon aclear error reviewand woulddecidethe same oade
novoreview.

l. Factual Background

Although Judge Mann’s R&R provides a detailed, comprehensive account of the
history and relationship of the partiegarding the instant dispufgeeR&R at 29), a brief
statement of the relevant undisputed facts, taken from the parties’ Rule S&mriesitatunless
otherwise noted, is provided beldar context.

The origin of the instant dispute is the Agreement entered into between Ross and
BQHC on December 26, 2007, and two subsequent amendments. Ross is a medical school
located in the commmwealth of Dominica, and regularly contracts with hospitals around the
United States to obtain clerkship positions for its medical students. DefendakaffVydoth
the subsidiary of defendaBQHC and the operator of a hospital in Brooklyn, also called
Wyckoff, which providesnedicalclerkship positions of the kind sought by Ross. Defendant
BQHC is the sole parer@nd membeof both defendant Wyckoff and an affiliate known as
Caritas Health Care (“Caritas”), which operhte/o hospitals in New York, Mary Immaculate
and St. John’s (collectively, the “Caritas Hospitals”). The parties’ Ageeeprovided forinter
alia, payments by Ross totaling approximately $13 million in exchange for an allegaiser
by BQHC to guarante Ross a certaimumber of clerkship placements until January 31, 2018.
The provision of the Agreementiasuein this casgthe“Equivalent Clerkship Provisidh reads
as follows:

In the event the [Caritas] Hospitals are not operative, and [Ross] is

notin material breach of the AgreemeBQHC agrees to provide

[Ross] with an equivalent number of clerkships as agreed to herein
at one or more of its facilities.



On December 5, 2007, Ross &8@HC amended the Agreement such that Ross,
at the direction of BQHC, advanced additional prepaid fees in exchange for additional
guaranteed clerkship placements at the Caritas Hospitals (the “First Amendnfefeiv
months later, on February 28, 2008, RossB@Q#C entered into a second amendment, pursuant
to which Ross paid additional fees at the direction of B@H€&xchange for increased
guaranteed clerkship placements (the “Second Amendment”). Notably, the Second Amendm
expressly provided that in the event the Caritas Hospitals did not have the capacityd thie
increased number of clerkships guaranteed in the Second AmendmenB@t¢@ Shall deliver
thirty five (35) core clerkship slots at the Wyckoff Heights Medical Cefit#yckoff’) to
replace the remaining core clerkship slots the [Caritas] Héspite unable to deliver at such
time.” Neither the First nor Second Amendments to the Agreement modified or referlemced t
Equivalent Clerkship Provision found in the original Agreement.

On February 6, 2009, Caritas filed for bankruptcy in ingrict, ceasing
operations thereafter. Initially, a number of Ross’ students whothenslated to begin
clerkships at the Caritas Hospitals were transferred to Wyckoff's sewaénospital, the only
BQHC-affiliated facility still in operation, although BQHC had apparently attempted to acquire
additioral facilities without success=ventually, however, Wyckoff took the position that it was
not obligated to provide replacement clerkships to Ross’ students as guarantezd by t
Equivalent Clerkship Provision in the Agreement.

Ross commenced this litigation on April 6, 2009, and #&ftere amending its
complaint and adding defendant Wyckoff, Ross asserted a breach of contract aelash ag
BQHC, and sought to hold Wyckoff vicariously liable 8QHC's breach pursuant to the

equitable doctrine of piercing the corporate ve8ed generalls. Am. Compl.)Ross requests



specific performance of the Agreement against B&C and Wyckoff, as well as damages for
the costs of replacing clerkship slots “lostRoss.” [d. § 80.)

On January 24, 2012, Ross moved for summary judgment on various aspects of
its breach of contract claim agai®HC, the counterpaytto the Agreement.EHCF No. 95,
Plaintiffs Memorandum in Support of Motion for Partial Summary Judgmétt §J Ment),
at 67.) Specifically, Ross requested summary judgment on its breach of colatiracagainst
BQHC, and also sought judgment dismissing defendants’ Fourth through Eighth Aff@mat
Defenses.(ld. at 811.) Ross also movedrfpartial summary judgment as to damaggd. at
4-8.) These damages have been calculbtedlaintiff's damages expeirt three categories: (1)
the balance of the prepayments still owed to Ross (including cospracified interest) as of
June 30, 201 (the “Prepayment Balance”); (2) the incremental costs incurred by Rosgyfthro
June 30, 2011) to replace clerkship rotations that were lost after the Caritasldagaised to
operate (the “Present Replacement Costs”); and (3) the future increnost$alfar the period
from July 1, 2011 until January 31, 2018, that Ross will likely incur in replacing clerkship
rotations throughout the life of the Agreemanti amendments (the “Future Replacement
Costs”). (Id.) Assuming the courtvere tograntRoss’motion to preclude Duffy’s testimony
regarding the Future Replacement Costs, Ross nfovedl of its requested damages, in the
amount of $20,089,054s calculated by its expeBlizabethDavis. (d. at 6.) In the
alternative Ross contended thbecaus®uffy purportedlyconcededhat Ross’ Future
Replacement Costgould be a minimum of $,525,367Rossis entitled tosummary judgment at
least in that amount, leaving the jury to decide the final amount of Future Rephiceoses.

(Id. at 67.)



Also on January 24, 2012, defendants moved for partial summary judgment on
two issues. (ECF No. 97, Defendants’ Memorandum in Support of Motion for Partial $mma
Judgment (“Def. SJ Mem.”).) First, defendants soggintmary judgment dismisg Ross’
requestthatWyckoff be heldvicariously responsible fdQHC's breach under the equitable
doctrine of piercing the veil, because they argue Ross cannot meet the helavyrbquired to
pierce the corporate veil under New York lavd. @t 14-23.) Second, defendants moved for
summary judgment seeking dismissaRafss’ request for specific performangeder the
Agreement, contending thatt least with respect to BQH& court cannot legally compel BQHC
to perform under the Agreement becaB&HC is not a liensed operator of hospitals pursuant
to Article 28 ofthe New York State Public Health lawd.(at 23-27.)

Il. Ross’Rule 72(a)Objections to Judge Mann’s Memorandum andOrder Denying Its
Motions to Preclude and toStrike Are Overruled

A. Ross’Rule 72(a)Objections

Ross’ Rule 72(a) objections to Magistrate Judge Mann’s Memorandumrdad O
denyingits motionto preclude defendants’ rebuttal damages experitantbtionto strikeparts
of defendants’ Rule 56.1 statement are set forth in two parts. Part one of Ros&R@ule
objectionschallengesludge Mann’s denial of Ross’ motion to precl@igfy from testifying as
to the calculation fathe Future Replacement Costs likely to be incurred by Bossresult of the
BQHC's alleged breach of the Agreemer{Pl. 72(a) Obj. at 1.) Second, Ross objects to Judge
Mann’s denial of Ross’ motion to preclude Duffy from testifying as to the edionlof the
Prepayment Balance and the Present Replacement Gosthge first two of Ross’ three claimed
categorie®f consequential damages in this ca@d.) Ross also objects to Judge Mann’s

refusal to strikgoortions of defendants’ Rule 56.1 statemeid.) (According to Ross, the



second part of its Rule 72(a) objections need not be decided if the court adopts the R&R’s
recommendation to grant partial summary judgment in Ross’ fala). (

As discussethfra Sectionlll.B .1, the court is adopting Judge Mann’s
recommendations in the R&R that partial summary judgment be granted ifd&oss
Consequentlythe court will ony address the portion of Ross’ Rule 72(a) objections that remain
pending,specifically Ross’ objection to Judge Manmdsnial of its motiorto preclude Duffy
from testifying as to the calculation Btiture Replacement Cost(Sedd. at 1.)

Ross objects to Duffy’s testimony regarding the calculation of Future
Replacement Costs based on (1) Duffy’s alleged lack of expertise in valuiroglotileirkship
rates and (2) Duffy’s alleged lack of proper foundation for his conclusldnat(210.)
Specifically, Ross contends Duffy is only an expert in the field of “gebesahess valuation,”
not an expert “about the price of clerkships,” and has not gainectl@vgantexpertise through
performing studies or analysesléarn about the price of clinical clerkshipfd. @t6-10.) Ross
also argues that because Duffgadculation otthe Future Replacement Costs differs from the
calculation byRoss'damagegxpert, Elizabeth Davign only one respecti.e., the specific
multiplier toapplywhen calculating the Future Replacement Cefdsiffy does not have a
proper foundatioto conclue that the Future Replacement Cogls be lower than the amount
posited by Davis. I¢. at 56.)

Defendants’ responsmrrectly notes thaRosspreviouslyraised these identical
arguments in support @6 motion to precludall aspects of Duffys testimony (Def. Resp. Ob.
at 37; seealsoECF No. 99, Plaintiff's Motion to Preclude Defendants’ Expert Witness, at 4-7
(arguing that Duffy is not an expert in clinical clerkship rates and has no foamtiaffer an

opinion on Future Replacement Costs).) Defendaatsargue that Ross’ objections fail to



identify any legal erroor cortrary controllingauthority overlooked by Judge Mann, and that the
court should overrule them for the same reasons Judge Mann denied Ross’ motion in the first
instance. (DefResp. Obj. at 3-7.)

B. Standard of ReviewUnder Fed. R. Qv. P. 72(a)

Pursuant td-ederal Rule of CiviProcedure 72(a), when reviewing a non-
dispositive ruling of a magistrate judgedistrict court shall “modify or set asiday part of [a
magistrate judge’s order] that is clearly erroneous or is contrary to Rulg 72(a) provides for
“a highly deferential standard of reviewWynder v. McMahgrNo. 99¢v-772, 2008 WL
111184 at *1 (E.D.N.Y. Jan. 9, 2008(internal quotation marks omittedRule 72(a) “imposes
a heavy burden on the objecting party,” and ‘only permits reversal wheratjistrate judge
abused [hi®r her]discretion.” Cadet v. Miller No. 05€v-5042, 2007 WL 4324102t *1
(E.D.N.Y. Dec. 7, 2007) (quotingitchell v. Century 21 Rustic Real®33 F. Supp. 2d 418, 430
(E.D.N.Y. 2002)).

“Under the clearly erroneous standaraefiew of Rule 72(a), the magistrate
judge’s findings should not be rejected merely because the court would have deeidextttr
differently” Nielsen vN.Y.C.Dep't of Educ, No. 04€v-2182, 2007 WL 198779at *1
(E.D.N.Y. July 5, 2007{internal quotation marks omittedinstead " the district court must
affirm the decision of the magistrate judge unless the district court on theexdieace is left
with the definite and firm conviction that a mistake has been comniittéskgan v. Daimler
Chrysler Corp, No. 07ev-1112, 2008 WL 279547@&t *1 (E.D.N.Y. July 18, 2008)accordIn
re Comverse Tech., Inc. Derhitig., No. 06ev-1849, 2006 WL 351137%t *2-3(E.D.N.Y.

Dec. 5, 2006).Moreover, a magistrate judge’srtler is contrary to law when it fails to apply or



misapplies relevant statutes, case law or rules of procedtre.O.C.v. First Wireless Grp
Inc., 225 F.R.D. 404, 405 (E.D.N.Y. 2004nternal quotation marks omitted)
C. Analysis

Uponreviewing Judg&ann’sMemorandum and OrdelenyingRoss’ motion to
preclude Duffy from testifying as to the Future ReplacementsCBstss’ objections, defendants’
response, and the relevant case law, the court is satisfied there is no ctearJerdge Mann’s
Memorandum and Order and that her decision was not contrary to any applicable laed, Inde
Ross’ objections do not identify any such error in the Memorandum and, ks has merely
repeated the same arguments, almost verbatim, that it previouslytpdeiseits moving papers.
(ComparePl. 72(a) Obj. at 20 (objecting to Duffy’s testimony regarding the calculation of
Future Replacement Costs based on Duffy’s alleged lack of expertise in vainicaj cl
clerkship rates and his alleged lack of proper foundation for his conclugibrEiCF No. 99,
Plaintiff's Motion to Preclude Defendants’ Expert Witness, at 4-7 (arguindili@y is not an
expert in clinical clerkship rates and has no foundation to opine dfutbee Replacement
Costs).)

The R&Rdemonstrates thdudge Manmproperly applied the relevant law
regardingan expert witnesgjualifications under Federal Rule of Evidence 702 to opine in a
particular field, and also properly found that Ross’ complaints regarding Dpfiyperted lack
of foundation for his conclusion went to the weight of Duffy’s testimony, not its adnhitgsi
under the Federal Rules of Eviden¢R&R at14-18) Judge Mann correctly noted that in the
SecondCircuit, courts liberally construe an expert’s qualification requiremem$iave not
required preclusion merely because an expert witness lacks expertise in dapafetialized

area. [d. at 17 (citingArista Records LLC v. Lime Group LL.8o. 06€v-5936, 2011 WL

10



1674796, at *3 (S.D.N.Y. May 2, 2011)As the district court irArista Record®bserved, in the
Second Circuit, “[i]f the expert has educational and experiential qualditain a general field
closely related to the subject matter in question, the court will not excludetihetessolely
onthe ground that the witness lacks expertise in the specialized areas that ase directl
pertinent.”” 2011 WL 1674796, at *3. Ross concedes that Duffy is an expert in the field of
“general business valuatidr(see generallyPl. 72(a) Obj. at 2:0), but “fails to articulate why
clerkship placements are so unique that the opinion of a general business valuationaxge
be rendered unsuitable(R&R at 18.) The court agrees with Judge Mann that Duffy’s accepted
field of expertise is sufficiently related to the issues in this case so asstdfassrier of facand
that he is qualified under Rule 702 to render his opini@ee (d at 16-18 (citing/alentin v.
New York CityNo. 94€v-3911, 1997 WL 33323099, at *14 (E.D.N.Y. Sept. 9, 1997).)

As Judge ManmalsoobservedDuffy’s choice of a particular valuation
methodology undergirded his criticism of Davis’ opinion regarding the Future Repdat
Costs value (R&R at 17.) Ross’ own objections recognize thaffy’s criticism of Davis’ use
of a particular multiplier when calculating the Future Replacement Costgneanded in his
accepted field of expertisd general business valuatiorSegPl. 72(a) Obj. at 6-8 (quoting
Duffy’s deposition testimony that he utilized the same calculatiethodologyas Davisaside
from Davis application of theCPFU growth rateonly to the future contract prices and not to the
future replacement rates, for which Davis instead used a specific graevtteraved only from
Ross’ historical records, and defending his own choice of using th& QRiwthratefor both
the future contract prices and the future replacement rates, becatda<CRAn expected
growthrate. . . based on a very, very broad market segment,” and “not based upon individual

motivaion conditions in specific circumstancdi&e Davis’ specific replacement rate Was
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Whether Duffy’s choice of a more genemahspecific growth rate should be given more weight
thanDavis’ choice of a growth rate based only on Ross’ business records is for the jury to
decide. $eeR&R at 18 (citingClarke v. LR Sys219 F. Supp. 2d 323, 333 (E.D.N.Y. 2002)
(“Disputes about the strength of an expert’'s credentials, faudtserpert’s decision to use a
particular methodology . . . ‘go to the weight not the admissibility, of his tesymipr)

For the reasons stated above, there clear error that would warrant setting
aside Judge Mann’s Memorandum and Order denying Ross’ motion to preclude Duffy from
testifying regardig the Future Replacement Costs, and, in fact, the court agrees with Judge
Mann’s reasoning even undeda novaeview. Ross’ objections to Judge Mann’s
Memorandum and Ordelenying ts motion to precluel Duffy’s testimonyregarding the Future
Replacement Costs are, therefaregrruled and Judge Mann’s Memorandum and Order is
affirmedas to this issueBecause, adiscussethfra Section Ill.B1, the court is adopting Judge
Mann’s recommendations in tiR&R that partial summary jugnent be granted in Ross’ favor,
Ross’ second Rule 72(a) objectionegardingludge Mann’s denial of Ross’ motion to preclude
Duffy from testifying as to the calculation of the Prepayment Balancéhan@resent
Replacement Gais, and her denial of Ross’ motion to strike portions of defendants’ Rule 56.1
statement- is moot and need not be address&eelRl. 72(a) Obj. at 1.)

[I. The Court Adopts All of the R&R’s Recommendations Regarding th&arties’

Summary Judgment MotionsExcept for the Recommendation Regarding Ross’
Request for Specific Performance

For the reasons set forth below, the court adopts as the opinion of thallcofurt
Judge Mann’secommendationi the R&R regardinghe parties’ cros-motions fosummary
judgment, except for the R&R’s recommendations regarding defendantsnnimtisummary
judgmentseeking dismissal dRoss’requesfor specific perfomance. Specificallyfor the

reasons set forth below, the cograntsdefendants’ motion for summary judgment seeking
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dismissal of Rosg’equests for specific performanase to both defendants and not just BQHC, as
Judge Mann recommended. Because the parties’ respective objections to Judge Mann’s
recommeadations in the R&Regardingheir crossmotions for summary judgment overlap to
some extent, the court has consolidatedntslysisbelow.

A. Standard of Review

In reviewing a Report and Recommendation, the district court “may acegut, r
or modify, in whole or in parthe findings or recommendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1). Where a party makes specific and timely objectionsagistrate
judge’s findings or recommendations as to dispositive motions, the district amstrapply ale
novo standard of review to the portions of the R&R to which the objection is made. Fed. R. Civ.
P. 72(b);Mazzei v. Abbott Labs. & CdNos. 10€v-1011, 10ev-2233, 2012 WL 1101776, at *1
(E.D.N.Y. Apr. 2, 2012) (citing\rista Records, LLC v. Doe 804 F.3d 110, 116 (2d Cir.
2010));see als®?8 U.S.C. § 636(b)(1). However, “general or conclusory objections, or
objections which merely recite the same arguments presented to the magdgataie
reviewed for clear error.”Caldarola v. Town of Smithtowio. 09¢v-272, 2011 WL 1336574,
at *1 (E.D.N.Y. Apr. 4, 201%)see alsovega v. ArtuzNo. 97¢v-3775, 2002 WL 31174466, at
*1 (S.D.N.Y. Sept. 30, 2002) (noting that “objections that are merely perfunctory responses
argued in an attempt to engage the district court in a rehashing of the samerdsgset forth in
the original [papers] will not suffice to invokie novareview”). Additionally, the court is not
required to review the factual findings or legal conclusions of the magigtdafe as to which
no proper objections are interposédhldarola 2011 WL 1336574, at *(citing Thomas v. Arn
474 U.S. 140, 150 (1985)).

As set forth below, the court has reviewed the aspects of the R&R to which the

parties have objected under the appropriate standadithe above controlling principles of law.
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In addition, the court has reviewéar clear errothe R&R’s recommendations to which there
have been no objectiohy either partyCaldarola 2011 WL 1336574, at *Ispecifically, the
R&R’s recommendation that the co(t) grant Ross’ motion for summary judgment seeking
dismissal of defendants’ Fourth through Eighth Affirmative Defenses and (&)Rpas’ motion
for summary judgment ds the Prepayment BalancéSeeR&R at 3040, 44-46.)Because the
court finds no clear error in Judge Mann’s thorough and neaboned recommendationsthe
R&R regarding these aspedfRoss’ motion for summary judgmettiey areherebyadoped as
the opinion of the court. For the reasons explained below, the court also adopts the R&R’s
remaining recommendations, except for the R&R’s recommendation regardemgl aefs’
motion for summary judgmenésking dismissal of Rossequests for specific performance,
which is modified as discussed herein.

B. Defendants’ Objections to Judge Mann’'s Recommendations RegardirRpss’
Summary Judgment Motion

1. Defendants’ Objections RegardingBreach of theAgreement

a. Consideration of Extrinsic Evidence Regarding the Equivalent
Clerkship Provision

Judge Mann recommended that the court grant Ross’ motion for summary
judgment finding BQHC liable for breadi the Agreement (R&R at 23-30.) In making this
recommendation, Judge Mann first found that the Equivalent Clerkship Provision in the
Agreemenis ambiguous as to whether the term “facilities,” as used therein, included Wsckof
namesake hospitalld( at 23-24.) This finding enabled Judge Mann to consider cent&insic
evidence in interpreting that term as used in the Agreentkehtat 24-27.) The extrinsic
evidencerelied upon by Judge Mann includele pre-executiondrafting history of the
Agreement anéquivalent Clerkship Provisiothe First and Second Amendments to the

Agreement; emails betweamd among the parties in the months preceding execution of the
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Agreementmeeting minutes of Wyckoff's board; defendants’ internal memoranda disgussin
their performance under the Agreement; the fact that Raisdents were temporarily given
equivalent clerkships at Wyckoff after the Caritas Hospitals went into baokrapt ceased
operations; and anotheseparatagreement between Ross and Wyckoff that predated the subject
Agreementpursuant to which Ross’ students were given clerkships at Wyckoff's namesake
hospital(the “Ross-WyckoffAgreement”) (Id.)

After considering the above undisputed evidence regarding the parties’
understanding of the Equivalent Clerkship Provision in the Agreement, Judge Mann found that
this case presented theare everiton summary judgmenwhere the extrinsic evidence of the
parties’ intent is “so one-sided in one party’s favor that no reasonable person cduliheeac
contrary conclusion.” I¢l. at29 (citingCompagnie Financiere de CIC et de L'Union Europeenne
v. Merrill Lynch, Pierce, Fenner & Smith In@32 F.3d 153, 158 (2d Cir. 2000).) Although
Judge Mann thoroughly reviewed and considered the eviadmch defendantgontended
establishe@ genuine issue of material fact as to whetherotthe term “facilities” in the
Equivalent Clerkship Provisiomasintendedo include Wyckoff's namesake hospital, Judge
Mann identified no genuine issueragterialfact in the admissible evidence on this point and
recommended that the court grant summary judgment in Ross’ fddoat 28-30.)

Defendantsagree with Judge Mann’s recommendation that the court find the
Equivalent Clerkship Provision ambiguous. (Def. Obj. att¥efendantobject, however, to
Judge Mann’s recommendation that the court find the extrinsic evidence ssidedg-aso
warrant summary judgment on Ross’ breach of contract claim agdp$€C. (Id. at 34.)
Specifically, defendants contend that Judge Mann erred by failing to fneeogy appreciate”

the evidence purportedly supporting defendants’ argument that the Equivalent Clerkship
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Provision was not intended to apply to Wyckoff. Defendants identifydocin categories of
extrinsic evidence:

(1) the sworn testimony of Julius Romero, who held himself out as
arepresentativéor BQHC, Caritas, and Wyckoff during the
Agreement’s negotiatigrthat his references to a “Wyckoff
‘contingency plan’ in emails s& to Rosdefore the Agreement

was signed only referred to “clerkship scheduling matters and did
not speak to the meaning of the [Equivalent Clerkship Provision]

(2) the sworn declarations of five Wyckoff Boamembers

submitted in connection with defendants’ motfonsummary
judgment, stating that they never consented to Wyckoff assuming
anyof Caritas’ liabilitiesunder the Agreement;

(3) the contrasbetween the Agreemeint this casewhich does
not mention Wyckoff, and a separate clerkslgpament between
BQHC andunrelatedCaribbean medical scho@merican
University of the Caribbean (“AUC;which includes express
gualantees of Wyckoff's obligations with respect to Car(the
“AUC Agreement”); and

(4) theEquivalent Clerkship Provisigmdratfting historyreflecting
the parties’ negotiainsconcerningvhether a freeze on the rate
for clerkshipghatRoss paid to Wyckoff under the independent
Ross-Wyckoff Agreement would be included in the Agreement
that is the subject of this lawsuspecifically the deposition
testimony of Romero and Harold McDonald, Romero’s boss and
former COO of Wyckoff.

(Id. at 4 8-10.) According to defendants, eadhhese categories of eviderted&en alone or
together creates a genuine dispute of material fact as to whetligquivalent Clerkship
Provision could reasonably be interpreted to exclude Wyckoff's namesake ho@gitat 410.)

Rossresponds thahe much of the evidendefendants proffer to create an issue
of material fact is inadmissible on a motion for summary judgment in a breach @fat@ution,
and the evidence that is admissible only supports the R&R’s recommendations. gPOBes
at 314.) Specifically, Ross argues that under New York law, extrinsic evidencentalye

introduced “to clarify an ambiguity caused by the absence of particutarsthe writing,
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provided that the parol evidence to be introduced does not dmmtiee written agreement.”

(Id. at 5 (quotingstage Club Corp. v. West Realty. G212 A.D.2d 458, 459-60 (1st Dep’t

1995)).) Additionally, only objective, communicated statements of subjective inéergl@vant

to construing the terms of a contradd. (citing Faulkner v. Nat'| Geo. Soc'y52 F. Supp. 2d.

369, 377-78 (S.D.N.Y. 2006)).) Ross thus contends that the some of the drafting history relied
upon by defendants in their objections should not be consitgrdém court because it

contradicts the writtengreement and/or was never communicated to Ross during the relevant
period. (d. at59, 11-13))

Rossargues that the deposition testimonyHairold McDonald, Wyckoff's
formerCOQ, profferedby defendants in their instant objectiaashadmissiblebecause
McDonald testified that he never communicaiedRosshis “concerns” regardinBQHC's
alleged promise to provide replacement clerkships at Wycktiith concernsarose from
McDonald’sview that Caritas’ liabilities should not flow to Wyckoffld. at 5 (citingDef. SJ
Mem, EX. 26, Deposition of Harold McDonald (“McDonald Dep.”), at 32-33, 93}94)
Although McDonald communicatdeseconcerns tdominick Gig Wyckoff's CEO, Gio
overrodeMcDonaldby expresslybligating Wyckoff to fulfill Caritas’ obligations to Ross in the
Second Amendment to the Agreemend. &t 6 (citing McDonald Dep. at 93-94ge also
generallySecond Amendment.yhereforeMcDonald’s subjective concerns were never
communicated to Ross and were expressly contradicted by Wigcglafiice to obligate itself
under the Second Amendmentd.)

Rossalsoasserts that thgortions ofthe Wyckoff Board members’ sworn
declarationgegardinghe Boards purported “lack of consent” to Wyckoff “taking on any

liability with respect to” the Agreemerdnd stating thatas a group, Wyckoff's Board did not
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“consent to such liability,are inadmissibl®ecausehteywerenever communicated to Ross.
(Pl. Resp. Objat 7) Rossfurther contendghat these statements are irrelevant to the questions
at bar because defendsimdwn representatives, Wyckoff Board Chairman Emil Rucigay and
defendants’ Rule 30(b)(6) deponetestifiedduring their respective depositiotigt no medical
school clerkship contract with any school, including the Agreement with Ross, was ever
presented to the Wyckoff Board for approvdl.X Moreover,Rucigay testified that the
Wyckoff Board waseventuallyinformed of the execution of the Agreement, without objection.
(Id. (citing ECF No. 105, Plaintiff's Appendix A-1, Ex. 6, Deposition of Emil Rucigay, at 27-
28).)

Similarly, Ross maintains that it had no knowledge of the separate AUC
AgreemenbetweerBQHC and nonparty AUCreferenced in the Wyckoff Board members’
sworn declarations.Id. at 8.) Specifically, the Wyckoff Board members’ sworn declarations
state that few weeks prior to executing threstantAgreementWyckoff executd the AUC
Agreement clerkship agreement, whetplicitly guaranteethat Wyckoff's namesake hospital
would fulfill Caritas’ clerkshiplacemenbbligationsto AUC. (Id.) The fact of the AUC
Agreementand its terms, howeverasnever communicated to Rosdd.] MoreoverRoss
notes that the Wyckoff Board members’ sworn statements that they were pegiéntznd
approved the AUC Agreemeobntradictehe aforementionesiworn testimony by the Wyckoff
Board’s Chairman and deféants’ 30(b)(6) designee that the Wyckoff Board was never
presented with any contract for clerkship placements for apprddalat9.) In any event,
Ross claimshe AUC Agreement’explicit provision guaranteeingyyckoff’s obligationto
fulfill Caritas’ clerkship placement obligatis supports Ross’ positiamthis caseinsofar as it

merely demonstrates that the terms of the ingigneement- obligatingBQHC to provide
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clerkships “at one or more of its facilities”is broader than the AUCghkeement, because
BQHC's placement obligations extesdito facilities beyond Wyckoff's namesake hospital, if
such a facilityhad eveexisted (Id. at 9.)

Ross also contends that defendants’ reliance on Julian Romero’s denfoss
during the negotiationf the Agreementhat the Agreement should “not have any references to
Wyckoff” does not impugn the R&R’s recommendatidmscause the balance of the record
demonstrates that Romero’s demand was unrelated to the Equivalent ClerkshipiPab i
core of Ross’ claims(ld. at 10.) To the contrarfjRoss asserts thtte emat and draft contracts
exchanged during negotiations all confirm that Romero’s reqoestclude “any references to
Wyckoff” was actually relatetb Ross’ attempt to include in the Agreemarprovision freezing
theclerkship rate Ross paid under the independent Rskoff Agreement. 1(l.) At the
behest of Wyckoff's CEO, Romero wrote to Ross’ President, Dr. Tom SheplfterdRoss
inserted intaadraft of the Agreemerd referencéo Ross’ desiregbrice freezen the Ross-
Wyckoff Agreement:

The file document was reviewed and determined to be acceptable

EXCEPT for any reference to the existing [R¥ggckoff

Agreement]. The Caritdslospitalslagreement remains separate

from the[RossWyckoff Agreemerit The agreement without the
referenced item will be signed and faxed . . ..

(Id. at 11.) Ross subsequently removed #ierence to thexisting RossNyckoff Agreement,
and the resulting draft was executed by the parties.af 11.) Rosghereforeargueghat
defendants’ isolated reliance on Romero’s “demand” to remove “any referentigskoff”
from the Agreemertails to create a genuine issue of material fagardingwhether the
Equivalent Clerkship Provision was intended to apply to Wyckadf.) (

Further, Ross asserts that Romedgposition testimongtating that themails

Romero sent to Ross while negotiating the Agreement descebMtyckoff ‘contingency
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plan’™ only referred to “clerkship scheduling matters and did not speak to the meanirgg of t
[Equivalent Clerkship Provisigyi is inadmissible becaustecontiadicts the writtenEquivalent
Clerkship Provisiortself. (d. at 12.) Ross observes that the Equivalent Clerkship Progision
express terms obligaBQHC to provide replacement clerkships at its other facilitifign the
event the [Caritas] Hospitadésenot operative.” (Id. (emphasis added) Yet,Ross argues,
defendantaskthe court to improperlgredit Romero’snadmissibledeposition testimonghat
his intent in creating this “Wyckoff contingency plan” was to address “scimgdyhps”that
could occuwhen the Caritas Hospitadse operating. Id.) Because defendants’ proffered
reading of Romero’s testimony and emails would contradict the express fairasagitten
agreement at issue, Ross assertsRbatero’s testimony is inadmib¢e. (d. (citing Stage Club
Corp., 212 A.D.2d at 459-§0

As a threshold matter, Ross is correct that there are limits to the types of extrinsic
evidence a court may considar summary judgment in interpreting an ambiguous contractual
provision under New York law. Generally, “unexpressed subjective views have no proper
bearing” on the court’s determination of the parties’ intéhtcal Corp. v. Inoco PL(988 F.
Supp. 296, 301 (S.D.N.Y. 1998if'd, 166 F.3d 1201 (2d Cir. 1998). “Only the parties’
objective manifestations of intent are considerdd.”at 302 see also Capital Ventures Invl
Verenium Corp No. 09ev-4261, 2011 WL 70227, at *4 (S.D.N.Y. Jan. 4, 20(sBme).
Additionally, in New York,the parol evidenceule bars admission @ixtrinsicevidence that is
inconsistent with tb express terms of a writteontract. See Golden Pac. Bancorp v. F.D.I.C.
273 F.3d 509, 517 (2d Cir. 2001) (citiBgage Club Corp 212 A.D.2d at 459-§0

In light of the above controlling principles of contract interpretation under New

York law, the court agrees with Ross that certain of defendaxttshsicevidence detaileth
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their objections to the R&R’s recommendation to grantsRdsreach of contract claim as to
BQHC s inadmissible, and Judge Mann properly disregarded it in arriving at her
recommendationBecause evidence of a party’s uncommunicagadjective intent with respect
to an ambiguous contractual provision may not be considered by the court, defendamti€groff
evidenceof (1) McDonald’s “concernsabout Wyckoff's potential liabilityexpressed only to
Wyckoff's CEQ, (2) the AUC Agreemdrand the provision therein explicitly guaranteeing
Wyckoff's performance of Caritas’ clerkship obligations; &Bdthe Wyckoff Board members’
purported lack of consent to the Agreemang, inadmissibleand will not be consided by the
court in resolvig defendantsinstant objectionsSeeNycal Corp, 988 F. Supp. at 301-02

Capital Ventures Int]2011 WL 70227, at *4.

Romero’sdepositiontestimony concerninthe “Wyckoff contingency plan” is
also inadmissiblebecause these statementspaeeluded by the parol evidenade's bar against
admission oextrinsicevidence that contradicts the plain meaning of the written agreement at
issue. Romero wrote to Ross on December 3, 2006 offering “a contingency plantifoeti¢c
least the next four years at Wyckoff that can collaterize any core commétkdhips at
Caritas,” and again on December 16, 20@presentinghat “an equal number of core clerkship
slots at Wyckoff will serve as collateral should any guaranteed, prepaidledkslips at Caritas
[not be] provided to [Ross].” (ECF No. 106, Plaintiff's Appendix 1-39, Exs. 3, 13.)
Nevertheless, Romero testifiathis depositiothat heintended histatements toonveythat
the clerkships at Wyckoff would be available to resolve “scheduling gaps for ftodshts by
placing them in clerkships at Wyckoff when there weren’t enough slotstaircestations at

Caritas [Hospitals].” Def. Obj. at 5 (quoting Romero Depositign).
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DefendantsuggesRomero’s testimonghowsthat defendants’ true “plan was
intended to address a very specific contingenitya core clerkship at Caritas . .. was not
available, a medical student could be slotted a clerkship at Wyckoff in der to create a
‘more fluid scheduling process within the facilities.” (Def. Obj. at 5 (quoting &om
Deposition at 78-79).) This putative “overflow” concept, however, plaiahftemplates the
Equivalent Clerkship Provision beimg effect while the Caritas Hospiseareoperatingand
directly contradicts thexplicit language ifEquivalent Clerkship ProvisiaimatBQHC would
provide replacement clerkshipsitsother ‘facilities,” “[i]n the event the [Caritas] Hospitals are
not operative.” (PIl. Resp. Obj. at 12 (emphasis adde@®gmero’s deposition testimony
regardng his purportedntentwhen drafting these emails, therefore, contradicts the Equivalent
Clerkship Provision’s express, written terms. Because the parol evidence susediar
contradictoryextrinsicevidenceRomero’s testimony regardirigs purported understanding of
his emails referring to the “Wyckoff contingency planinadmissible.See, e.g Stage Club
Corp., 212 A.D.2d at 459-60.

Accordingly, the only admissible extrinsic evideng®n whichdefendantsely
in their objections to the R&R’s recommendation that the court grant summarygotigm
Ross’ breach of contract claim asBQHC, are the emails between Romero and Ross’
representatives wherein Romecommunicatedlefendants’ request that “any reference” to the
Ross-Wyckoff Agreement be excluded from the near-final draft of the Agre¢nagns the
subject of this suit. SeeDef. Obj. at 4, 8-10.)Giventhat defendantpreviouslyraised this exact
argumenin support of their summary judgment moti@e€¢ECF No. 110, Defendants’
Opposition to Plaintifs Summary Judgment (“Def. SJ Opp.”), at 15-16), and Judge Mann

soundly rejected it in her R&R&R at 2528), the court doubts defendants’ objection on this
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groundwarrans de novareview. SeeCaldarola 2011 WL 1336574, at *1 (observing that
“objections which merely recite the same arguments presented to the magidiyateare
reviewed for “clear error” by district judgejee alsd/ega 2002 WL 31174466, at *1 (same).

Nonetheless, the court has performed an indepeneldstv of the relevant
undisputed admissible facts and finds no reason to disagree with Judge Mann’s incigsre ana
of the law and the admissible evidenn the record The court agrees with Judge Mann that the
emailsbetween Romero and Ross, which defendants claim suppaorinterpretation that the
parties intended to exclude any reference to Wydjerfierallyfrom the Agreementdo not
actuallysupport defendants’ position when read in their entirety and in the conteet of
admissible evidenceOn ade novaeview, he courtadopts Judge Mann’s recommendatioat
summary judgment be granted on Ross’ breach of contract claim d8@H§I as tke opinion of
the court.

2. Defendants’ Objections Regarding Ross’ Request for Reverse il
Piercing Equitable Relief

Defendants object to the R&R’s recommendation that the court deny defendants’
motion for summary judgmeseeking dismissalf Ross’requesthat the court reversgierce
the corporate vellbetween defenda®QHC and its wholly owned subsidiary, defendant
Wyckoff. (R&R at 50-57.) Defendants proffer two bases for their objections.

First, defendants argue that Judge Mann applied an erroneibpgercing
standardunder New York lawand that the evidence she religgbn in denying defendants’
motion demonstrates onfgverall” dominance by Wyckoff oBQHC, not “specific” dominance

with respect to the Agementt issue (Def. (bj. at 11-13.) According to defendants, Judge

% As Judge Manmbserved, the doctrine of “reverse” vpikrcing is applicable where, as here, a party attempts to
hold a subsidiary corporation (Wyckoff) liable for the actions of its pareshaneholders (BQHC). (R&R at 49.)
The standard for “reverse” veiiercing is identical to the standard applied to traditionatpieiicing. (d. (citing
cases).)
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Mann applied a “far more lenient” standard thiaat prescribedunder New York law when she
statedn the R&R that, “case law makes clear that proof of overall dominateres if
unrelated to the transaction at issuis nonetheless relevant to [] whether there is proof of
domination with respect to the challenged transactiond gt 11 (quoting R&R at 53, n.28)
(emphasis omitted) Defendants thus argue that Judge Mamretemmendatiotha a
reasonable jyrcould find, based on the totality of undisputed evidetieg,“Wyckoff
dominated and controlld8QHC, including but not limited to matters related to the
Agreement,” was erroneous because she relied upon evidence of “overall” domimati
additionto evidence ofspecific” dominationrelating to the Agreement(ld. at 11-13 (quoting
R&R at 53).)

According to defendants, even if “generalized” or “background” evidence of
dominationwere sufficiento pierce the corporatesil under New York law, the evidence the
R&R cited infinding a triable issue of fact as to this question was “insufficieritl” at 12.)
Defendants point to only orexampleof allegedlyinsufficient evidence relied upon by Judge
Mann the history of money transfers between Wyckoff and Caritas (both wholly owned
subsidiaries of their mutual parent, defenda@HC) cited by Judge Mann as evidence that the
entities commingled funds and failed to maintain their separate(idgs Defendants argue that
becausall the“authorized” transfers between Wyckoff and Caritas were documented in
“extensive’due to/due from’ logs,these transfers were merely “documented intercompany
transfers” that are “insufficieritas a matter of law, to establisbmmingling of funds for veil-
piercing purposes.ld. at 13.) Further, to the extent Judge Mann relied on evidence of any
unlogged or improper monégansfers between Wyckaodind Caritas, defendants contend that it

cannot be “reasonably disputed” thagdk transfers were not authorized by Wyckoff's Board
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and, hence, do not support the inference drawn by Judge Mann that Wyckoff and Caritas
commingled funds through their mutual par&@®HC. (Id. at 13, n.5.)

Defendantsobjecton to the legal standard Judge Mann apphéd respect to
whether Wyckoff dominateBQHC under New York’s veipiercing tesis meritless.The
R&R'’s statement ofhe requirements unddlew York to pierce the corporate veil was coryrect
and was properly applied by Judge ManBedR&R at 4649, 52-54.) Judge Mannt®mment
thatevidence of “overall” domination is “not irrelevant” to the question of whetlter@orate
party dominated another with respecatspecifictransaction, was by no means the sole or
primary ground for her soundgal analysis anctecommendation # was a footnote specifically
responding to defendants’ argument in their reply brief that evidence of ad@matation
cannotever,“as a matter of lay create a genuine issue of material fact regarding whether a
corporate party was dominated with respect to a specific transa¢eeR&R at 5354, n.28.)
In any event, Judge Mann’s footn@tecurately statedew York lawas set forthn many
reported casesncluding the cases cited by defendantsupport of theisummary judgment
motion (SeeECF No. 120, Defendants’ Reply Memorandum in Support of Defendants’ Motion
(“Def. Reply SMem.”), at 3 (citingThrift Drug, Inc. v. Universal Prescription Adrs; 131
F.3d 95, 97 (2d Cir. 1997) (first part of New York’s vpiércing test isvhether “the owner
exercised complete domination over the corporation withertgp the transaction at issuand
noting that test was satisfied by evidencewdrall “complete domination” of corporate
defendant).)

Moreover,defendats haveadvanced the same argumemgarding the money
transfer logs and other evidence of domination by Wyckoff of BQHC in their atmecis they

have previously in support of thaummary judgmeninotion. SeeDef. Obj. at 11-13 (arguing
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that evidence of “general domination” is not sufficient to establish spdaifictnation, that the
“authorized” money transfers were properly logged and thus were mere “dadedime
intercompany transfs” insufficient to establish commingling as a matter of |&ef, SJMem.
at18-19 (arguing thaRoss’ profferecevidence 0BQHC's lack ofindependenassets, salaried
employees, bank accounts, separate office space, and different board mesnb&vydkoff
“has nothing to do with the [Agreement],” and that there is no evidence “Wyckoff exker use
BQHC's funds for its own purposes” or that the funds wererimproperlycommingled) Def.
ReplySJMem. at4-5 (arguing that Ross’ profferedidence oBQHC's lack of independent
assets, salaried employees, bank accounts, separate office space, and lohiedemembers
from Wyckoff and evidence that fundsre improperly transferred between entitiegsha
nothing to do with the [Agreement] and thus cannot, as a matter of law, create & gesugrof
material fact”)) Judge Mann plainly addressed these arguments in the R&R@mdmended
that the courtajectthem. GeeR&R at51-53.) Because defendants have merely repeated in
their objections the same arguments that they made in their motion papemyrtHeas
reviewed the R&R’s recommendations on this issue for clear éd@darola 2011 WL
1336574, at *1see also/egg 2002 WL 31174466, at *1After reviewing the parties’
objections and responses, defendants’ submissions in support of their motion, the R&R’s
recommendation on this poie controlling case lavand the undispetl, admissible evidence,
the court finds no error in either Judge Mann’s statement of New York law or her
recommendation that a reasonable jury could find from the aforementioned undispis¢iaafa
piercing the veil betweewyckoff andBQHC was warranté, andalso adothe R&R'’s

recommendation in this respect @& novareview.
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Defendantgurtherobjectthatthe R&R “misunderstood’New York law’s
requirement that a dominating corporate entityst use itsflomination to perpetrate a fraud or
otherwise injure the complaining partyorder to pierce the corporate ve(Def. Obj. at 14.)
Specifically,Judge Mann recommended denial of defendautsimary judgmennotionbased
on her conclusion that, when drawing all inferences in favor of the non-movant, Ross, a
reasonable jyrcould find that Wyckoff* led Ross to believe that the BHCQ ‘system’ had the
authority to provide clerkship slots with Wyckdftt its namesake hospitidithe Caritas
hospitals were “not operative,” and that Wyckoff's repudiation of that understanding could be
viewed as the “requisite wrongful act that injured Rossld. at14 (quoting R&R at 55).)

According to defendants, the court should not accept this recommendation for
three reasons. First, defendants conterdR&R based this recommendation “almost entirely”
on its other erroneowtetermination thaBQHC had breached the Agreemerfid.) As
discussedupraSectionlll.B .1, however, the court has adopted Judge Mann’s recommendation
that there is no genuine issue of material fact as to whB@EIC breached the Agreement, and
thus this objection is overruled as welecond, defendants argue that evéeBQHC had
breached the Agreement, a party’s breach of contract cannot satiskcibnd prong of New
York’s veil-piercing test, which requires that the dominating party petpedrftaud or
otherwise injure the complaining partyd.j Third, even if a party’s breach of contract could
satisfy the second prong of New York’s veiemiing test, defendants claim that the R&R still
erred by “failing to appreciate the significance of the fashdisputed on summary judgment —
that the only reasoBQHC signed the [Agreement] was because Ross asked it to doldodt (

15.) Consequently, defendants contend that they did not use or B{3H&s corporate form
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with respect to the Agreement, because Ross “alone insisted on subsEi@H@for Caritas”
as the counterparty to the Agreemerndl.)(

Defendants objedhat Judge Mann misstated the relevant New York law in
recommending that the court deny defendants’ motion for summary judgeedmbg dismissal
of Ross’request fowveil-piercing Contrary to defendants’ objection, tR&R correctly
analyzed the controlling law and determirikdt a reasonable jury could find based on the
undisputed factsand when drawing all inferences in favéiRoss, the non-movarttat
defendants’ “repudiation” of the parties’ shared understanding that the BQK{€rfsyad
authority to provide replacement clerkship slots at Wyckai$the requisite wrongful conduct
that injured Ross(R&R at 55) Bogosian v. All Am. Concessigmo. 06€v-1633, 2011 WL
4460362, at *9 (E.D.N.Y. Sept. 26, 2011) (“Entry into a transaction withouptheént ability
or expectation of ability to perform is sufficiently wrongful for veil piagcpurposes.” (quoting
Network Entes., Inc. v. APBA Offshore Pragic., 264 F. App’x 36, 41 (2d Cir. 2008pee
also Network Enters264 F. App’x at 41 (finding that controlling principal’s use of dominated
corporation to enter into contract with knowledge that performance and payment were
impossible was sufficient “wrong” to pierce corporate weitier,inter alia, New York law; cf.
Lego A/Sy. BestlLock Const. Toys, Inc886 F. Supp. 2d 65, 80 (D. Conn. 2012) (describing
Second Circuit’'s decision iNetwork Enterpriseas axiomati@xampleof groundsto pierce
corporate veil).

Neither of the two cases cited by defendants in support of their instant atgecti
requires a different outcome.SgeDef. Obj. at 14 (citing Beridan Broadcasting Corp. v. Small
Index No. 603681/2003, 2004 WL 5833748 (Sup. Ct. N.Y. Co., July 30, 24f0d),19 A.D.3d

331 (1st Dep’t 2005prndF&M Precise Metals, Inc. v. Goodmaimdex No. 6546-04, 2004 WL
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2059567, at *3-4 (Sup. Ct. Nassau Co., Aug. 25, 2D@heridan Broadcastingnd the
authorities cited thereimerely recitehe unremarkable proposition that a party’s breach of
contract, without evidence of fraud or corporate miscondkiapt sufficient to pierce the
corporate veil, which is an equitable remedy at its core. 2004 WL 5833748 {gdmig v. N.Y.
Dep’t of Tax'n & Fin., 82 N.Y.2d 135, 141 (1993))es Morris 82 N.Y.2d at 141 (“The party
seeking to pierce the corporate veil must establish that the owners, through theatidom
abused the privilege of doing business in the corporate form to perpetrate a wigogtizei
against that party such that a court in equity will intervene.”). By cont&M, Precise Metals
does not even address this iss8ee2004 WL 2059567, at *3-4. There is thus no merit to
defendants’ contention that Judge Mann misapplied New York law in recommending denial of
defendants’ motion for summary judgmeeeking dismissal dRoss’ veilpiercing request
Furthermore, defendants previousysedtheir instant argumentegarding the
supposed significance of Ross’ “insistence” BHC be substituted for Caritas as the
counterparty to the Agreement, in their moving and reply briefs in support of theamnhati
summary judgment.SegeDef. SJ Memat 20-21 (arguing that Ross “insisted” tBQHC
replace Caritas as the counterparty to the Agreement just a few days lgforg ai the behest
of Ross’ counsel and so Ross cannot allegevilyatkoffusedBQHC's corporate form to commit
wrongdoing forveil-piercing purposespef. Reply SJ Mem. at-6 (asserting that Ross’ veil-
piercing claim must fail because it was “Ross’ own decision, at the behestofiisel, to make
BQHC the contracting party to the [Agreement] instead of Caritas,” and thaguanarising
therefrom was “solely attributable to Ross’ own actions, not [defendants’]”).)e Mdgn

addressed arsbundlyrejected defendantargument (SeeR&R at 55, n.29.)The court has
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thus reviewed Judge Mann’s recommendation on this issue for clear @ee2aldarola 2011
WL 1336574, at *1Vegg 2002 WL 31174466, at *1.

When considering all the admissible, undisputed evidence in the recocdexhd
by Judge Mann in the R&R, the parties’ submissions in support of their motions, defendants’
objections, Ross’ responsd the applicable lavthe court finds no error in Judge Mann’s
analysis rejecting defendants’ argument that, as a matter of law, Rosstefee” thaBQHC
become the counterparty to the Agreement requires the court to reject Riepgnoang
request Indeed, the court wouldachthe same determinatiaon ade novaeview.
Defendantsbbjections to Judge Mann’s recommendation that the court deny defendants’ motion
for summaryseeking dismissal dRoss’ veil piercingequestare, therefore, overruled.

3. Defendants’ ObjectionsAs to the Prepayment Balance and the
Present Replacement Gsts

The R&R recommended that the court grant Ross’ motion for summary judgment
entitling it to two of Ross’ thre claimed categories of damageés Prepayment Balance and the
Present Replacement Costs. (R&R a#l84) Defendant®bject to thisaspecbf the R&R on
the ground that Judge Maffiailed to appreciate” that Ross’ damages expert’s calculation of the
Present Replacement Costs depends on the “assumption” that Ross “would” fully“alilcf
the clerkship slots that would have been available to it under the [Agreement]."Ofipeat 16-

17.) The R&R recommended against granting summary judgment on Ross’ cl#ma Future
Replacement Costs because Judge Mann deemed too speculative the expert’s opgoorgthat
forward, from 2011 until 2018, Ross would utilizk possible clerkship slots available under the
Equivalent Clerkship Provisicand Agreement. (R&R at 446.) According to defendants,

because Judge Mann found this “assumptiorgrésent a triablessue of fact with respect to the
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Future Replacement Costs, ast forthinfra, Sectionlll.C.2, she erred by not also finding that it
created a triable issue of fact with respedhePresentReplacement CostgDef. Obj at 17.)

Like their pior objections, defendants’ objection to Judge Mann’s
recommendation regarding Ross’ entitlement to the Present Replacememw&spstssiously
presented in their opposition to Ross’ motion for summary judgment on damagesSJOpp.
at 2324.) The court has thus reviewed Judge Mann’s recommendation on this point for clear
error. SeeCaldarola 2011 WL 1336574, at *ega 2002 WL 31174466, at *1. Judge Mann
considered rad rejected defendantafgumentegardingDavis’ calculation othe Preset
Replacement Costsecausd®avis based her calculation of the Present Replacement Costs on a
known, actual quantity: the number of clerkship slots used by Ross through June 30S2@11. (
R&R at 44.) This was in contrast to Dawsilculation ofthe Future Replacement Costs based
onanassumecdhumber of clerkship slots Ross would use in the future, in regard to which Judge
Mann recommended the court deny Ross’ motion for summary judgn@se.idat 4446.)

After assessinghe admissible, undisputed evidence in the record and cited by
Judge Mann in the R&R, the parties’ submissions in support of their motions, defendants’
objections, Ross’ response, and the applicable law, the court firasamerror in Judge Mann’s
analysis rejecting defendis’ argument that Ross should not be granted summary judgment on
damages fothe Present Replacement Costhe R&R’s recommendation that the court grant
Ross damages for the Prepayment Balance and the Present Replacement Cqpéésliastie
opinion of the court. Upon independent review of the above submissions, the court would also
adopt Judge Mann’s recommendations in the R&R to grant Ross damages for the &nepaym

Balance and the Present Replacement Costdlemavaeview.
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C. Ross’Objectionsto Judge Mann’s Recommendations Regarding the
Summary Judgment Motions

Ross presents three objections to Judge Mann’s recommendations in the R&R
regarding the parties’ respectisemmary judgment motions. Ross first objects to Judge Mann’s
recommendation that the court grant defendants’ motiosuimmary judgmergeeking
dismissalof Ross’requesfor specific performancagainsBQHC. (PIl. 72(b) Obj. at 1.) Ross
next objects to Judge Mann’s recommendation that the court deny Ross’ motion forgumma
judgment as to the amount of the Future Replacement Césis.REss finally objects to Judge
Mann’s recommendation that theurt find the Equivalent Clerkship Provision in the Agreement
to be ambiguous.Ild.) Ross’latter objection, however, is moot if the court grants patrtial
summary judgment to Ross as set forth in the R&8R.) (

For the reasons discussagpraSectionlil.B .1, the court has adagatJudge
Mann’s recommendation to graRbss’ motion for partisdummary judgment as to breach of
contractagainst BQHCand therefore Ross’ third objection to the R&R is mooiSee id)

Ross’ first two objections to Judge Mann’s recommendations regarding the
parties’summary judgment motiorage overruled for the reasons explained below. Althdigh
court overrules Ross’ objection to the R&R’s recommendation that the court grardatete
motion for summary judgment seeking dismissal of Raxgliesfor specific performance
against B@IC, this outcome is mandated t§ferent reasontghan those stated in the R&R or
raised by defendants in response to Ross’ objections. By moving for summary judgment on it
entitlement tdhe Prepayment Balance, the Present Replacement Costs, &uoditiee
Replacement Costs, Ross has elected to pursue monetary damadjesf fts injuries (past and
future), and thuthe equitable remedyf futurespecific performance isot available against

either BQHC or Wyckoff. Consequently, the R&R is adopted in part and modified in part,
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insofar aghe court grants defendants’ motion for summary judgment seeking dismissa0f
requestdor specific performance againstthdefendants.

1. Ross’ ObjectionsRegarding Ross’Requess for Specific Performance
Against BQHC and Wyckoff

TheR&R recommended that the cogriant defendantsnotion for summary
judgmentseeking dismissailf Ross’requesfor specific performance as BQHC, but deny it as
to Wyckoff, pending the fact-finder’s resolution of the disputed pigiteing issues(R&R at
59-61.) Judge Mann based this recommendation on her conclusion that because BQHC was
Ross’ only counterparty to the Agreement, whetllgckoffcan be compelled to perform
BQHC'’s obligations under thegkeement depels on whether the corporate veil between
Wyckoff and BQHC should be piercedd.(at 59-60.) GivenJudge Manis determination that
a triable issue of fact exsts to whether Rossn pierce the veil between Wyckoff and BQHC
(adopted as the opinion of this cowtipraSectionll.B.2), the R&Rrecommended that the court
denydefendants’ motion for summary judgment seeking dismisdabse$’'requesfor specific
performance as t@/yckoff until the veilpiercing issue is resolveat trial (Id.) In contrast,
Judge Mann recommended that the cguahtdefendants’ motion for summary judgment
dismissing Ross’ specific germance requests to BQHCbecause court order compelling
BQHC to direct Wyckoff to provide clinical clerkships under thgreemet wouldviolate
Article 28 of New York’s Public Health Law. Id; at 58-62.) Although Judge Manrdaalysis
of the merits of defendants’ motion for summary judgnsereking dismissal dkoss’ specific
performance requesis cogent and thorough, the court finds that defendants’ miegarding
specific performancshould be granted as to both defendants for reasons not discussed in the
R&R or in defendants’ response to Ross’ objecti@gardinghe specific performance issue.

Seege.g., Mohan v. La Rue Distribs., Inblo. 06ev-0621, 2008 WL 4822266, at *E(D.N.Y
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Oct 27, 2008) (“[T]the district judge retains the power to engagaiasponteeview d any
portion of the magistrate’report and recommendatioagardless of the absence of
objectons.™) (quoting Moores FederaPractice, I 72.04[10-1], at B5).

Generally, in order tqustify its entitlement tahe equitable remedy of specific
performance under New York laa,plaintiff mustfirst establish thexistence of m enforceable
contract, the defendant’s breach of that contract bypseformancethe plaintiff’'s substantial
performance of its obligations undée contracand its ability and willingness to undertake any
additional steps required of it under the contract,thatitre invocation of the court’s powers in
equity is justified by the absence of an adequate remedy dtdgunoney damagesSee, e.g
Sokoloff v. Harriman Estates Dev. Cqrf6 N.Y.2d 409, 415 (2001)In geneal, specific
performance will nobe ordered where money damages ‘would be adequate to protect the
expectatio interesof the injured party.” (quotindRestatemenitSecond] of Contracts 8§ 359)
Van Wagner Adver. Corp. v. S & M Entei67 N.Y.2d 186, 192-94 (1986)jba v. Kaufmann
27 A.D.3d 816, 8183d Dept 2006). Specific performance may loedered when money
damages would not be an adequate renfi@dihe nonbreaching party, as in cases in which
damages will be difficult to prove with certaintysuitable substitute performaned! be
difficult to obtain or the contract involves unique goods or serviGskoloff 96 N.Y.2d at 415
(citing cass).

Whether or not to award specific performance is a decision that rests in the sound
discreion of the trial court.Van Wagner67 N.Y.2d at 191-92. The key inquiry for the caart
the level of“the difficulty of proving damages with reasonable certainty.Edge Grp. WAICCS
LLC v. Sapir GrpLLC, 705 F. Supp. 2d 304, 313 (S.D.N.Y. 2010) (quotfiag Wagner67

N.Y.2d at 193. Specifically, in New York:
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‘The point at which breach of a contract will be redresshyple
specific performance thus must lie not in any inherent

uniqueness of thigontract’s subject mattedut instead in the
uncertainty ofvaluing it. What matters, in measuring money
damages, is the volume, refinement, and reliability of the dlaila
information about substitutes for the subject matter of the breached
contract.

Id. (quotingVan Wagner67 N.Y.2d at 193). Ih asserting that the subject matter of a particular
contract is unique and has no established market value, a court is really sayiincativaot

obtain, at reasonable cost, enough information about substitutes to permit ittateaa award

of money damages without imposing an unacceptably high risk of undercompensation on the
injured promisee.”"Van Wagner67 N.Y.2d at 193.Yet, the mere fact that damages need to be
projected into the future a given casdoes not mean they are too uncertain to value, such that
specific performance iwarranted to compensate for future loSee idat 194(“[1] t is hardly

novel inthe law for damage® be projected into the future.”)

A court may order specific performance along with a money award for damages
that “naturally flow from the breach, are within the contemplation of the parties, and can be
proven to a reasonable degréeertainty.” Freidus v. Eisenberdl23 A.D.2d 174, 177 (2d
Dep’t 1986);see also Coizza v. 164-50 Crossbay Realty C@8A.D.3d 678, 682-83 (2d
Dep’t 2010) (plaintiff purchaser awarded specific performance on a rea estdtact could
also recoveconsequential damages stemming fromghller's breach)A non-breachingparty
may not, however, obtain an order of specific performaonoepelling thebreaching partyo
fulfill it s obligations under a contract and also recover money damages that would put the non-
breaching party in the position it would have baehadthe contract never been breach&ee,

e.g., Safeco Ins. Co. of Am. v. M.E.S.,INo. 09¢v-3312, 2010 WL 3928606, at *5-6
(E.D.N.Y. Oct. 4, 2010)fihding that existence of adequate remedy at law for defendant’s breach

of promises to indemnify plaintiff precluded grant of specific performante t®se same
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indemnification promisespAristocrat Leisure Ltd. v. Deutsche Bank Trust Co. Ameridas
04-cv-10014, 2006 WL 1493132, at *12 (S.D.N.Y. May 31, 2006) (refusimgderdefendant

bond issuer to perform contractual obligation to issue new shares to plaintiffs, wherond
money damages to be reasonably ascertainable, and further ddaytiffg request for

declaration of their entitlement to all dividends they would have received if defesnioad

initially performed under contract at issu®aksim Grill, Inc. v. Edmund’s Mineola, InB06
N.Y.S.2d 445, 445 (Sup. Ct. Nassau Co. Aug 5, 2005) (awarding money damages for breach of
contract because amount was certain and denying plaintiff's requesetaicsperformance of

same contract).

Additionally, although a party may “plead inconsistent theories of recovery,”
because a summanyggment motion is “the procedural equivalent of a trial [in New Yak],
litigant must elect among inconsistent positions upon seeking expedited disposibaas
Lang Wootton USA v. LeBoeuf, Lamb, Greene & MacR4é@ A.D.2d 168, 177 (1st Dep't
1998);Unisys Corp. v. Hercules, In224 A.D.2d 365, 367 (1st Dep’t 1996) (notingcontext
of breach of contraccion that“[e]ven where a plaintiff may seek recovery on alternative
theories, he must make alection of remedies at triat upon submission of a motion for
summary judgment, the grant of which is the procedural equivalent of & (ciditions omitted)
(internal quotation marks omitted).

Here, notwithstanding the fact tHabss’ Second Amended Complaint seeks
specific performance of the Agreement aB@HC and Wyckoffas well as incidental an
consequential damages, Ross moved this court for an order of supadganent entitling it to
moneydamagegor the full extent of itallegedinjuries including damages for the Future

Replacement CostsSé€ePl. SJ Mem. a#-8 (requesting total sum of $20,089,052 in damages
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for its three categories of claimed damgge#lthough Ross was entitled under New York law
to seek inconsistent theories of recovery at the pleading stage, Ross chose to poesue m
damages as its full measure of recovarigs motion forsummary judgment, thereby
constituting its election of damagfes its future loss ovefuturespecific performancef the
Agreement SeeJones Lang243 A.D.2d at 17Jnisys Corp, 224 A.D.2d at 367.

Ross’ summaryudgment motionfurtherdemonstrates that legal damages are
adequate for its past and future harms incuin@th BQHC'’s breach of the Agreement: Ross
assertsbased on itdamages expert’s report asaorntestimony that$20,089,052s the total
amount of itghreecomponents of claimed damages, #mat the Future Replacement Costs are
ascertainablen thespecificamount of $12,738,735PK SJ Memat 6-8; see alscECF 119,
Expert Report of Elizabeth Davis, a) Bhdeed Ross’request for specific performance of the
Agreementlgy either or both defendantsjvers the same subject mattertasequest for the
Future Replacement Cost®cause ay specific performance of the Agreementlered by this
court would necessarily occur in the future, and such an order would nece=ssaiilya
reduction of the Future Replacement Cestslefined and calculated by RogSeePl. SJ Mem.
at6 (defining “Future Replacement Costs” as the projefitade costghat Ross will likely
incur inreplacingclerkship rotations throughout thaurelife of the Agreement) New York
law does not permit Ross, however, to obtaiom@er of specific performance compelling the
breaching party to fulfill its obligations under a contract and also recoveryndangages that
would putit in thesameposition it would have been in h8QQHC neverbreachedhe
Agreement SeeSafeco 2010 WL 3928606, at *5-@\ristocrat Leisure 2006 WL 1493132, at

*12; Maksim Grill, 806 N.Y.S.2d at 445. Accordingly, the court grants defendants’ motion for
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summary judgment seeking dismissal of Resguests for specifiserformance as to both
BQHC and Wyckoff.

Therefore, for the reasons stated abtive court adopts the R&R’s
recommendation to grant defendants’ motion for summary judgment seeking disshRess’
request for specific performance by BQHC, and modihesR&R’s recommendation as to
Wyckoff, by granting defendants’ motion seeking dismissal of Resgiest for specific
performance as td/yckoff as well

2. Ross’ ObjectionRegarding the Future Replacement Cosfs

As noted above, the R&R recommended that the court grant Ross’ motion for
summary judgmerds to the Prepayment Balance and the Present Replacement Costs, but
recommended that the court deny thetion with respect to Rosshtitlemento Future
Replacement Costs. (R&R at-46.) Ross movedf itsrequested damagés Future
Replacement Costs in the amount of $12,738(@8%alculated by Ross’ expeny, in the
alternative, for Future Replacement Castthe amount of $5,525,36ize., the amount
defendants’ expedrguablyconcededs the minimum foranycalculationof the Future
Replacement Costs. (Pl. SJ Manh67; Pl. Reply SJ Mem. atB Judge Mann’s
recommendation that the court deny Ross’ motion on both grovesibasedn her view that
defendants haveresente@ genuine issue of material faad to whether Ross expert’
“assumgions and deposition testimony render émtire category of Future Replacement costs

unduly speculative,but acknowledgedefendantséxperts testimonythat, if any Future

* Thecourt’sfinal two holdirgsin this Memorandum and Ordetthat Ross may not seek specific performance
against etter defendant due to its pursuit of full money damages but also thaigheesently a genuine issue of
material fact as to whether Ross is entitled to the Future Replacemést @osiot restrict th@ury’s ability to later
resolve the disputed fadts Ross’ favor and award Ross future money damages against both defenda
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Replacement Costs aagvarded by the coyrthe minimum amountould be$5,525,367. R&R
at 45 (citing Pl. Reply SJ Mem. at 3).)

Ross objectthatthe R&R’s recommendatiotienyingRoss’ motion for summary
judgment as to the FutuReplacementCosts‘improperly reverses New York law’s burden of
proof on uncertainty regarding the amount of damages in breach of contract actiong2(k(PI
Obj. at 9.) Ross further contends the R&R “overlooks the fact that defendants have provided no
admissible evidence of fadis carry their burden on this questionld.j According to Ross,
defendants have not met their supposed “burden” to establisRessmotion for summary
judgment -thatRoss’requested damages are too uncertain to be calculated, and have also failed
to sustain their “burden” to show that defendants’ rebuttal expert’s testimeaigs an issue of
material fact as to whether Davis’ calculation of the Future Replacementi€ostsect. id.)

As an initial matter, the court has reviewed the cases Ross cites for the
proposition that New York law imposes a “burden” on a non-mowaeh a party claiming
breach of contract movédar partial summary judgment ats entittement talamages. See idat
9, 13 (citingBlue Moon Media Group, Inc. v. Fieltlo. 08¢v-1000, 2011 WL 4056068, at *6
(E.D.N.Y. Apr. 11, 2011)Boyce v. Soundview Tech. Group,.J@b64 F.3d 376, 391-92 (2d Cir.
2006)).) Both cases are completely inapposite and do not support Ross’ novel framing of the
burdens in the summary judgmeaintext Ross relies on thaistrict court’'s statement iBlue
Moonthat “when it is certain that damages have been caused by a breach of camdr#uoe,
only uncertainty is as to their amount, there can rarely be good reason fargefusaccount of
such uncertainty, anjamages whatever for the bredcihe court’s statement, howeveras
made in the context of the plaintiff’'s unopposed mofar entry of @fault against the nen

answering defendant, 2011 WL 4056068, at *6, and has no relevance whatsoever to the supposed
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burden Ross claimdefendantshould be forced to carry on Ross’ motion for summary
judgment. SeeFed. R. Civ. P. 563allo v. Prudential Residential Servs., Ltd2 F.3d 1219,
1223 (2d Cir. 1994).

Nor does the portion of the Second Circuit’s decisioBagceupon Ross which
relies— the Circuit’'s observation that “plaintiff need only show a stable foundation for a
reasonable estimate of damages to which he is entitled as a result of the bretjioh . . . [
wrongdoer must shoulder the burden of uncertainty regarding the amount of damagesirt s
Ross’ position regarding the burdens of proof in the context of a summary judgment motion.
464 F.3d at 391-92 (internal quotation marks omittedBdyce the Secon€ircuit reversedhe
district court’s denial of thplaintiff’'s Rule 59(a) motiorfior a new trialafter a juryfoundthe
defendant in breach but did reatvardthe plaintiff his full amount of requested damagies.at
383-84. Specifically,the Boycecourtagreed with th@laintiff that the district court’s
formulation and presentation of the so-called “wrongdoer” jury instructioringasrect because
the district court’s versiorfrequire[d] a shifting of burden from the plaintiff to defendant when
no such shift is requireddnd remanded the case to the district court for a new damages
determination.ld. at 392. The language quoted above by Ross initis¢ant objections relates
only to the standards a jury should apgiyrial to a plaintiff's claim for damages where “all
parties agreed” that plaintiff had $eifed some damages due to the defendant’s breach, and the
only disputed issue was the amount therédf. Ross’ reliance oBoyceis unavailing irthis
case, where, as Judge Mann correctly observed, thegemume issue of material faas to
whether the entire category of Ross’ Future Replacement Costs should dechw@eeR&R at
45-46 (noting that defendants’ engagement of Duffy to specifically rebut Dalesilation of

the Future Replacement Costs “does not preclude defendants from pursuingeimeitiadt
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argument that Davis’s various assumptions and depositestimony render the entire category
of Future Replacement Costs unduly speculative”).)

Moreover, Rosagain repeats the sarsebstantivarguments in its objection to
the R&R’s recommendatioas to the Future Replacement Caktg it previouslymade in
support of its summary judgment motiorse€Pl. ReplySJ Mem. aR-3.) Judge Mann
considered these arguments and, after reviewing defendants’ cited e\addramguments to the
contrary, recommended that the court reject Ross’ position. (R&R at 44Fdérgfore, the
court has reviewethe R&Rs recommendation on this issue for clear er®eeCaldarola,
2011 WL 1336574, at *IVega 2002 WL 31174466, at *1. Upon reviewtbe admissible,
undisputed evidence in the recdhét was considereghd cited by Judge Mann in the R&R, the
parties’ submissions in support of their motions, Ross’ objections, defendants’ resoiites
controlling law, the court finds no clear error in Judge Mann’s recommendaticdhehagurt
deny Ross’ motion fosummary judgmerds to damages fone Future Replacement Costs, and
the R&R’s recommendation on this point is adopted as the opinion of the court. Evda on a
novoreview, however, the court would adopt Judge Mann’s recamdationin the R&Rthat
the caurt deny Ross’ motion for summary judgmaestto damages foine Future Replacement
Costs.

CONCLUSION

For the reasons set forth above, the court affirms Judge Mann’s Memorandum and
Order denying Rossion-dispositive motions to preclude the testimongiefendants’ rebuttal
expert and to strike portions of defendants’ Rule 56.1 statement.

Also for the reasons set forth aboves tourtadopts in part and modifies in part

Judge Mann’s Report and Recommendation regarding the parties’ respective motuansdb
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summary judgmentAccordingly,the court:(1) grants Ross’ motion for partial summary
judgment as tBQHC's liability for breach of contract; (rants Ross’ motion for summary
judgment as tthe Prepayment Balance and Present Replacebuets for a total of
$7,350,767, butlenies summary judgmerds tothe Future Replacement Costs; (Bants Ross’
motion for partial summary judgment dismissing defendants’ Fourth throughHBghimative
Defenses; (4dlenies defendants’ motion for paal summary judgment seeking dismissal of
Ross’requesfor veil piercing; and (5@rants defendants’ motion for summary judgment
seeking dismissal dRoss’ specific performance requeatminsBQHC and Wyckoff.

The parties are alstirected to confer regarding setting a date for a settlement
conference before Magistrate Judge Mann. If settlement efforts are notséulctles parties
shall then confer regarding a proposed trial date and a schedule for preparation assi@ubmi
of civil pretrial materials in accordance with Section V of the undersignedigdinal Practice
Rules, available dtttps://www.nyed.uscourts.gov/pub/rules/KAM-MLR.pdf

The parties are further ordered tie fvia ECF, within 45 days of the entry of this

Memorandum and Ordea joint status letter to the court regarding their planned settlement

efforts.
SO ORDERED.
Dated: March28, 2013

Brooklyn, New York
/sl
KIYO A. MATSUMOTO
United States District Judge
Eastern District of New York

42



