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JOHNGLEESON, United States District Judge:

Gamel A. Cherry, a prisoner incarcerated in the Sullivan Correctional Center,
petitions for a writ of habeas corpus under 28 U.S.C. § 2254, seeking relief from anudgme
the New York State Supreme Cqufings County.After a jury trial, Cherry was convicted of
first degredelony assault foopening fire on two undercover police detectives. Appegmiag

se Cherrycontendsprimarily thathis conviction was based on an impermissibly suggestive
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lineup. He alsofmallenges the sufficiency of the evidence that any assaslcommittedin
furtherance oftriminal possession of a weap@s, requiredor the jury to convict him ofelony
assault Oral argument, at which Cherry appeared by teleconfererasheld on August 21,

2009. For the reasons set forth below, the petitioemed

BACKGROUND

A. The Offens€onduct

Cherry’s conviction resulted from a gun bagetbustthat went wrong. Detective
John Robertan officerassigned to thBYPD’s Firearms Investigation Unitvas introduced by a
confidental informant toEdward Moultrie. Posing as a buyer from Manhattan, Raugeed
with Moultrie by telephone to purchase fagmiautomaticguns for $3,000. The two agreed to
meet on the eveningf May 22, 2002 outside Junior's Restaurant in Downtown Brooklyn, at the
corner of Flatbsh Avenue and DeKalb Avenue.

Neitherarrived at the appointed meeting platene; Robert was accompanied by
his partner, DetectivArthur Marquez while Moultrie brought Kevin LangstonNeither
Moultrie nor Langston had the guns, but Langston said they were nedaahygston and
Moultrie got into the detectives’ car, and Robert drove the fourforémer into Brooklyn at
Langston’s direction On the way, théour discissed among other things, Junior’s famous

cheesecake. TA90?!

! Throughout this opinion, “Tr.” refers to the trial transcript. Additiltyy numbers preceded by

“H" refer to the transcript of the piteial suppression hearing, numbers preceded by “HH" refer to the tratnstri
the posttrial suppression hearing onniu20, 2006, and numbers preceded by “HHH” refer to the transcript of the
continued postrial hearing on September 12 and 21, 2006.
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After fifteen minutes or so, Langston told Robert to stop the car opposite the
entrance to a residential building at 301 Sutter Avenue in Brownsville. Tr. 552. dianigen
said: “Okay, give me the money, I'll bigght back.” Id. Robert replied: “Go get the guns, bring
them down here, and after we look at them, I'll give you the monér.553. Langston
unhappy with this answer, again proposed that he take the money and return with tHd.guns.
Again hoping to make a firearms cas&bert refused to part witmymoney before seeing the
weapons. Langston then entered the building, leaving the other three men outside.

Langston, iappearshad no intetion of consummating a bilateral commercial
transaction. On home turf deep in the heart of Brooklgrand his associatapparently
thought they could get something for nothing fronsdputative buyers from Manhattafter
emerging from the buildind-angstoragaindemanded the money up front, claiming that he
would soon return with the guns. This,daad, was the way things worked in BrooklyRor the
third time Robert refused to hand over any cash without seeing the weapons.

Langstonthenproposed that the exchange take place inside the building. Tr. 559.
Along with Moultrie, he took the undercover detectiwegdoors, and brought them tpthe sixth
floor hallway. Despite his prior assurancésingstorrefused to produce the merchandise
without cash in hand. Angktagain, the detectives declinedpart with the money in those
circumstancesTr. 562. Frustrated, Langston left the hallway ostensibtiiscuss the matter
with others, only to return ith the sametaleproposal.

At this point,Cherry appeared from the stairwee sanga familiar tune“This
is how we do business here, jgste us the money, we’re going to go right downstairs and come
right back with the guns.” Tr. 567.r0e to form, he detectives demurred. Cherry then asked

the deéctives for identificationMarquez produced fakedriver’s license After inspecting the



license Cherry said: “Okay, we're going to do this, you are going to get whatame here
for.” Tr. 571. Cherry went backnto the stairwell.

About five minutedater, three men emerged from the stairwell. The detectives
later identified these three men as CheRglph Wyman and Skyler Brownledll three were
armed and each opened fire on the undeeraletectivesThe supposed sellers, it appears, had
decided give up the pretense, and tried to rob the buyers in a more forthright fagteon.
detectiveshowever, returned fire, and fled the building when the shooting stopped. Marquez
was shot in higeft hand, and ultimately retired from the NYPD as a result of the injury.
Langston, Wyman, Moultrieand Leonard Barbeso sustained gunshot wounds. Moultrie
injuriesleft him paralyzed from the waigbwn.

B. Thelnvestigation and Lineup

Detective Leonar€occoof the 73rd RecinctDetectiveSquad was assigned to
investigate the case&Cherrybecamea suspect earliy the investigationvhenBrownlee named
“Mel-Mel” as one of thgpeople involved in the shootiragnd identified Cherry as “MéViel”
from a photograph. H. 36-37, 54-560ccodisseminatedwanted” postes of Cherry tqolice
precinds throughout arth Brooklyn and Queens. H. 96. Additionalét,Cocco’s behest,
Cherry’spicture wagoublished in a newspaper late May or early JuneH. 104-05.

On June 28&hirty-sevendays after the shootinGherry was arresteuay Coccoat
a hotel inQueensand taken to the 73rd Precinct. Tr. 875-76. There, Robert and M&agtlez

picked Cherry frona lineupas one of the men who had opened fire on May 22. Tr. 582, 729.



C. Procedural History
1. TheTrial Proceedings

Cherry was chargeid New York Supreme Court, Kings Countyith attempted
murder (two counts), assault in the first degree (two counts), criminal possessiwaagan in
the second and third degrees, and criminal sale of a firearm in the third degras.eGiezed a
pleaof not guilty to all the chargesCherry and Langston were trigointly with separate juries.

Before the trial, Cherry moved to suppress the undercover detectives’
identification testimony, contending thtae detectivesnust have seen Chersypicture before
the lineup, and that the lineup was therefore unduly suggestive and violated his right to due
process. The trial judge, Justice Gergesiducted &Vadehearing before ruling on the motion
to suppressSeeWade v. United State388 U.S. 218 (1967). On crosgamination, Detective
Coccotestified trat theposter of Cherryas distributed widely in the period between the
shooting and the lineups, and conceded that he had seen Detectives Robert and Marquez during
the course of the investigation. H. 96, ¥@occodenied, however, that he had ever shown either
of the undercover detectives a picture of Chekly 104. He also stated that, before the lineup,
he ensured that no posters of Cherry were on display in the 73rd Prétid€s.

In light of Cocco’s testimony, Cherry’s counsel asked the court for permission to
call Detectives Robednd Marquez to inquire whetheithersawa photograph of Chertyefore
the lineup. H. 147New Yorklaw grants defendants only a limited right to call witness at a
Wadehearing See People \Chipp, 75 N.Y.2d 327, 337 (199@Q)any right of compulsory
process at a hearing may be outweighed by countervailing policy concerns, pvatreniyhe
discretion and control of the hearing JudgeNhen considering the request, thal judge

thereforeasked for specific evidence that the undercover detedtagseemphotographs of



Cherry,to which Cherry’s counsel respondé&dC] ommon sense tells me that if those
photographs were out, that they were involved in this particular case, nobody told them not to
look at those photographs, that being human beings that they probddsg ktahe

photographs.” H. 156. The trial juddeemedhis line of inquiry “speculative,” and denied
Cherry’s counsel the opportunity to call thetettives on that basi$i. 148.

The hearing court then denied Cherry’s motion to suppress the identification
testimony, concluding that “[t]he identification procedures conducted here were in accordance
with constitutional mandatesH. 215-16.

At trial, Cherry’s counseddmitted thatChary was present at 301 Sutter Avenue,
andhad participated in the failed attempts to triébert and Marquento handingover the
money, but claimed that Cirg left the scene before the shooting start€éd.1162-63. The
undercovedetectiveshowevertestified that Cherry wasne of the shooters, and that they had
eachpicked him out of a lineup.

On July 29, 2003, the jury acquitted Cherry of the attempted murder charges and
found himguilty of felony assault in the first degréeThe trial court adjudicated Cherry a
second violent felony offender and sentenced him to twenty-five years in prison.

2. The Appeal and Second Suppression Hearing

Cherry appealed from the judgment of conviction to the Appellate Division,
Second Departmentie raised two claims: (1) that the trial court’s refusal to allow him to call
Detectives Robert and Marqueztlae Wadehearing denied him his constitutional right to

present relevant evidencen errohe said warranted new triaj and (2) that the evahce at trial

2 The judge submitted only one of the fidsgree assault chargeghe felony assault chargeto

the jury. Additionally, the jury did not return a verdict on the weapons counts, having beentegtoydhe judge
not to do so if it found Cherry guilty of assault. Tr. 1237.
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was legally insufficient to convict him &¢lony assault, because the evidence did not establish
that the shooting occurreth“the course of and ifurtherancé of a felony SeeN.Y. Pen.Law

§ 120.10(4XMcKinney 2002) Cherry conceded that he had not raised the second of these
arguments before the trial court.

The Appellate Division accepted Cherry’s first argument, finding that thenlgear
court erred when it denied Cherry the opportunity to call Robert and Maatiezsuppression
hearing. People v. Cherry812 N.Y.S.2d 550, 552 (2d Dep’'t 200@ecausdetectiveCoccos
testimonyleft open the possibilitythat identificatiortestimony wa®vased upon previously-
viewed photographshere was asubstantial issue as to the constitutionality of the identification
procedures,” such that Cherry should have been allowed to call the detelctivébe appellate
court held the appeal in abeyance aadtthe casdackto the Supreme Court forde novo
postirial suppession hearing, “at which the defendant may call the appropriate witnesses to
determine the illegality, if any, of the witnesses’ identifications and for a report thereddter.”

In June and September of 2006Gstice Gergesonducted a neWadehearingas
directed by the Appellate DivisiorRobert and Marquez testified that they saw no photographs
or posters of Cherry between the shootout and the lindtf.7; HHH. 8-9. Thehearing court
credited the detectives’ testimony, concluded that the lineup was not impblyrssggestive,
andagaindenied Cherry’s motion to suppress their identification testimony.

In light of thehearingcourt’s posttrial decision, the AppellatBivision then
affirmed the judgment of convictiorReople v. Cherry848 N.Y.S.2d 283 (2d Dep’t 2007).
Deferring to the lower court’s determination of credibility, the Appel@ivision concluded that
the detectives’ testimony was “neither incredible nor patently tailored to nullify constitutional

objections.” Id. at 284. As to Cherry’s insufficiency claim, tAppellate Divisionstated that



“[tIhe defendant’s remaining contention is unpreserved for appellate review angt,aaeat,
without merit.” 1d.

A judge of the New York Court of Appeals denied Cherry’s application for leave
to appeal to that court on April 16, 200Beople v. Cherryl0 N.Y.3d 839 (2008) (Ciparick, J.).

3. This Petition

On April 6, 2009, Cherry filed this petition for habeas corgds.contends that
his conviction should be vacated on three grounds: (1) that the trial court erred in refusing t
allow him to call the detectives at the initial suppression hearing; (2) thiaiatheourt should
have suppressed tdetectivesidentificaion testimonybecause it was taintdxy an
impermissibly suggestive lineup; and (3) that the evidence at trial was legally insufficient to

establish that the assault was comrdittie furtherance oftriminal possession of a weapon.

DISCUSSION
A. Standards of Review
1. Review of Stat€ourt Adjudicationsinder AEDPA

Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a
federal habeas court may overturn a state court’s ruling on the merits ahaalgiif the state
decision was “contrary to, or an unreasonable application of, clearly estdliesteral law, as
determined by the Supreme Court of the United States,” or “was based on an unreasonable
determination of the facts in light of the evidence presentdtkiState court proceeding.”

28 U.S.C. § 2254(d). A decision is “contrary to” cleatgablished federal law if “the state
court arrives at a conclusion opposite to that reached by [the Supreme Court] ofoa gfiest

law or if the state decides a case differently than [the Supreme Court] has on a set of materially



indistinguishable facts. Williamsyv. Taylor 529 U.S. 362, 412-13 (2000). A decision is “an
unreasonable application” of clearly established federal law if a state court “identifies the correct
governing legal principle from [the Supreme Court’s] decisions but unreasonabgsapapt

principle to the facts of [a] prisoner’s caséd. at 413. An unreasonable application is more
incorrect than a merely erroneous o@échrist v. O'’Keefe260 F.3d 87, 93 (2d Cir. 2001)

(citing Williams, 529 U.S. at 411), but while “[sJome increment of incorrectness beyond error is
required . . . the increment need not be great; otherwise, habeas relief woulddakttbrstate

court decisions so far off the mark as to suggest judicial incompetétehfist, 260 F.3d at 93
(internal quotabn marks omitted).

In addition, AEDPA contains two provisions mandating deference to state-court
findings of fact. First, habeas relief may not be granted based on a claim agjdidio the
merits in state court unless the adjudication “resulted in a decision that wdhase
unreasonable determination of the facts in light of the evidence presented | @8tat
proceeding.” 28 U.S.C. § 2254(d)(2). In addition, a state court’s finding on a disctat fac
issue is presumed to be correct, and the petitioner bears the burden of “rebatpresimption
of correctness by clear and convincing evidendd.8 2254(e)(1).

AEDPA'’s limited scope of review applies whenever a state court disposes of a
state prisoner’s federal claim on the meritd egduces its disposition to judgment, regardless of
whether it explicitly refers to federal law in its decisidellan v. Kuhlman261 F.3d 303, 312
(2d Cir. 2001).

2. Procedural Default

A claim that has been procedurally defaulted in state court geneaalht be

reviewed on the merits by a federal habeas c&et Harris v. Reed89 U.S. 255, 260-62



(1989) (explaining rationale for habeas corpus procedural defaultseieglso Coleman
Thompson501 U.S. 722, 750 (1991) (noting a state’s interest in “channeling the resolution of
claims to the most appropriate forum, in finality, and in having an opportunity to cisreatn
errors”). A state court’s reliance on petitioner’s failure to comply with a procedural rule
normally constitutes an independantd adequatstate law ground for rejecting the claita,
which the federal courtssually defer as a matter of federalism and cority. at 730-32.
However, there are two circumstances in which a federal claim thbebkagprocedurally
defaultednayneverthelesseceive federal habeas review

First, a petitioner is entitled to review of a procedurally defaulted claim if he can
show “cause for the default and actual prejudice as a result of the allegedwiofdedeal
law.” Coleman 501 U.S. at 750feague v. Lanet89 U.S. 288, 298 (1989A petitioner may
establish cause by showing “that the factual or legal basis for a claim was not reasonably
available to counsel, . . . or that some interference by officialsnade compliance
impracticable.” Coleman 501 U.S. at 753 (internal quotation marks omitted). To show
prejudice, a petitioner must demonstrate that the alleged error worked to his “actual and
substantial disadvantage, infecting his entire trial with error of constitutional dimensions.”
Torres v. Senkowsks16 F.3d 147, 152 (2d Cir. 2003) (internal quotation marks omitted).

Second, if the petitioner is unable to show cause and prejudice, his procedural
default may nonetheless be excused if he or she can show that a fundamental miscarriage of
justice would result from a failure to hear the claim on the merits, i.e., “that he is actually

innocent of the crime for which he has been convict&lhham v. Travis313 F.3d 724, 730

3 A procedural bar relied on by a state court to dispose of a claim may be foundiatedeq

prevent federal review on rare occasions where the state court applies the prd@edorah “exorbitant” manner.
Lee v. Kemnab34 U.S. 362, 376 (200Xee alscCotto v. Herbert331F.3d 217, 239 (2d Cir. 2003).
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(2d Cir. 2002) (citingSchlup v. Delp513 U.S. 298, 321 (1995)). This ground for excusing
procedural default should be invoked only in “extraordinary” cases, as courts deemtslbsta
claims of actual innocence “extremely rar&thlup 513 U.S. at 321-22.

B. Cherry’s Claims
1. TheRight to Call Witnesses at the Suppression Hearing

Cherry’sfirst ground for challenging his coittion is his claim that he was
denied his constitutional right thue procesw/hen the hearing court refused his request to call
Detectives Robert and Marquez at the pretaldehearing. The governmergsponds that this
claim is moot, because the Aplage Division later accepted that it was error to deny Cherry the
right to call the undercover detectives, and gave him the opportunity toexassne them at
the post-trial suppression hearing.

Certainly, if Cherry’s claim is moot, it provides no bdsissetting aside his
conviction. See, e.g., Jones v. Waldlo. 08CV-915 (JG), 2008 WL 2064555, at *6 (E.D.N.Y.
May 12, 2008) (defendant’s claiaf errorwas moot because Appellate Division had remedied
any error). Cherrpoints out, however, that ti#gpellate Divisiors remedy for the error fell
short of whahe asked foto vindicate his Due Process and Sixth Amendment rights to call
witnesses andse compulsory process to that ence relquested new trial, buteceived only a
new suppression heag. To theextentCherry claims that the Appellate Division committed a
remedial errgrhisclaimis not moot. However,drause the state court denied Cherry’s request
for a new trial on the merits, its decision to do so merits AEDPA deferand€herry may
obtain habeas relief only if the state court’s decisioortier a post-trial suppression hearing
rather than a new triat was“contrary to, or an unreasonable application of, clearly established

Federal law, as determined by the SupremerGaf the United States.” 28 U.S.C. § 2254(d).
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Cherry contends that the Appellate Division’s decision contravenes the Supreme
Court’s decision inWashington v. Texa888 U.S. 14 (1967), stating that thppellate
Division’s chosen remedy was “egregsdy flawed and discordant with [the] remedial
prescriptions” for compulsory process violations as spelled out in that cagly. BReat 5. In
Washingtorv. Texasthe Supreme Coucbnsidered the Sixth Amendment right of a criminal
defendanto call withesses on his behaf trial. Concluding that this right to compulsory
process applies to the states by virtue of the Fourteenth Amendment’s Duss R laeese, the
Court found that the Texas courts had violated the right, and ordered a newthé@atesedy
for the violation. CherrycontendgshatWashingtormandates a new trial in the event of any
erroneous refusal to allow a defendant to call witnesses in his own behalf.

In fact, Washingtorannounces nsuchgeneral remedial ruléWhere, as in that
case, the trial court commitgpaejudicialconstitutional error by refusing to permit the defendant
to present relevant favorable evidence at tilag onlymeaningfulremedyis a new trial. By
contrast, where, as here, the allegedrezoncerns a pre-trial suppression hearing, the eragr
be curablehrougha de novopostirial hearing. If the trial countalidly reaffirms its initial
decision not to suppresize evidencafter a properly conducted suppressiorringathe earlier
error will prove to be harmless, and new trial will be necessaryVhen reviewing the
decisions of federal district countsthe Fourth Amendment context, the courts of appeals
routinely followa similarcourse of actionSee, e.g., United StatesPena 961 F.2d 333, 340
(2d Cir. 1992) (remanding fate novgpost-trial suppression hearing, and recognizing that the
defendant’s conviction would stand in the event if it was ultimately determinedhé¢hedntested

evidence was properly adntl).
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Cherry can point to no Supreme Court decigstablishing right to a new trial
where the compulsory process violation concerns a pre-trial suppression hazdeegd, lhe
Supreme Court has statébtht a harmless error standard appitesompusory process
violations. Crane v. Kentucky76 U.S. 683, 691 (1986).he remedy chosen by tiNew York
appellate courts the event of a violation of the right to present evidencé/adehearing--
holding the appeal in abeyancedlaamandingor apostirial Wadehearingto determine
whether a new trial is necessarys not an unreasonable remedy for protecGhgrry’sright to
a reliable judicial determinatioon the issue of suggestiveness. The decrsbmo award a new
trial was not an unreasonable applicatiorfexferal law as established by tBapreme Court.
Accordingly, to the extent it is not moot, Cherry’s first claim for reliefesied on the merits.

2. Challenge to the Undercover Detectives’ Identification Testimony

Chery alsochallenges theltimate outcome of the postal hearing contending
that theNew York courtserred in refusingo suppress the undercover detectiveshtification
testimony After remanding the case ftrede novdWadehearing, he Appellag Division
denied this claim on the merits. Deferring to the hearing court’'s deasdiing the officers’
testimony that thefiad seemo pictures of Cherry prior to their identification of hitime
appellate court upheld the conclustbat the linep was not taintedPeople v. Cherry848
N.Y.S.2d 283, 284 (2d Dep't 2007).

In challenging the officers’ testimony, Cherry adopts and reiterates the arguments
he made unsuccessfully in his supplemental brief to the Appellate DiviGioerry’s challeng
to the constitutionalityf his convictions thus an attack on the New York courts’ féioding;
he contends that the testimony of the state’s law enforcement witnesses was inaretlible

patently tailored to met constitutional requirementsTo succeed on thidam, Cherry must
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show that thetate court’s contrary fainding rested‘on an unreasonable determination of the
facts in light of the evidence presented in a State court proceeding.” 28 U.S.C. § 2254(d)(
Moreover, the New York cats’ credibility determination is subject ta2@54(e)(1)’s

presumption of correctness, and Cherry bears the burden of rebutting that presumgéan by c
and convincing evidence. Whiéefederal court can disagree with a state court’s credibility
determnation where, on the evidence presented, it is objectively unreascesdiiller-El v.
Cockrell 537 U.S. 322, 340 (2003), the presumption of correctness is particularly important
wherea court is reviewing a state court’s assessment of witness dtgdiBiée Parsad v.

Greiner, 337 F.3d 175, 181 (2d Cir. 2003).

Cherry points to the following circumstances, arguing that they compel the
conclusion that the lineup was tainted. It is undisputed that Cherry was a suspectasethe
from earlyon May 23, 2002ywhen Brownlee named Cherry as a perpetrdtater that morning,
shortlyafterinterviewing Robert about the incident at the 73rd Precinct, Cocco obtained a
photograph of CherryRobert remained at thHerecinct to pick Brownlee out of a lineup at 11:50
a.m. onthe same morningand Cocco admitted to seeing Robert shortly before the lineup. HHH.
65. Over the next few weeks, Cocco was in contact with Marquez, who spent most of the period
at home recovering from his injury, and would inform Marquez when something impzataat
up in the investigation. HH. 10-11.ater,Coccotwice saw Marquezn the hallwayoutside
grand juryproceedingswhere Marquetzestified against other suspects in the casetlantivo
discussedhe progress of thavestigation HH. 10. Additionally, in the period following the
incident, Cocco disseminated photographs of Cherry on “wanted” posters that wexgedispl
police precincts throughout northern Brooklyn and Queens, and kept a copy to use in his

investigation.Moreover, Cherry’s picture appeared in the news media as a suspect in the case.
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Marquez, at least, knew that the cases receiving media attentiaimoughRobert claimed to
have been unaware of that the case appeared in the newspapers or on televisiorm thil afte
lineups. HH. 9; HHH. 37-38Given these facts, omright infer that the undercover detectives
would likely have seen a photograph of Cherry before they identified him in the lineup. The
detectives, however, testifieddt they did not.

Cherry claims that it is inconceivable that an experienced officer like Cocco
would not have showtihe detectivea photograph of the suspect, or use itreate a photo array
to identify the unapprehended perpetrator. This course of action is not, however, inherently
implausible. Brownlee had already identified Cherry as one of the shooterbythereiding
probable cause to arrest hitMloreover, from an investigative point of view, conducting a photo
array might have proved counter-productive. Under New York law, photographic ideidife
are not generally admissible at tri@ee, e.gRPeople v. JacksQi®59 N.Y.S.2d 479, 480 (2d
Dep’t 1997) (‘awitness generally may not testify to an extrajudicial identification of a
photograph of the defendant”’And conducting a photarraycarries a risk that subsequent
lineup or in-court identification may kaintedby a faulty array Accordingly, it is plausibléhat
Coccowould decide not to show the photograph or conduct a photo array.

In addition,Cherry argues that it is inconceivable that neither Marquez nor Robert
readnewspaper articlesbout the case or wnedtelevision coverage about the investigation
into the shootingespecially given that they wemet instructed to avoid media reporBut
Marquez, whose injury eventually resulted in his retirement from the NYPDigegshat he did
not “feel well” abait the shooting, and that his family wasetty adamantabout him not being
reminced of the event. HH. 11-12. Robert, it appears, did not liveew Mork dty, lessening

his exposure to media coverage of the incidéttiH. 37. Additionally, the undeover
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detectives were kept abreast of the investigation’s progre€edxg who was a better source of
information than the news media. These explanations for not seeing media covenage of t
incident cannot fairly be described as increddsea matteof law.

Further, Cherry asserts that it is impossible to believe that when Marquez saw
Cocco outside the grand jury room, the two did not even discuss the names of unapprehended
suspects, let alone view photographs of them. Again, however, Marquez @ulsGestimony
in this regard was not obviously false. Because, according to his own testimemaye#vas
ambivalent aboutalking about the case, it is not implausible that his hallway discussions with
the investigating detective did not extend torthenes and pictures of unapprehended suspects.

Finally, the fact that “wanted” posteappeared in police precinalses not
render the detectives’ testimony patenthtrue. Marquez spent mostha$ time between the
shooting and the lineup at home, veiobert, who remained an undercover detective, worked
out of a secret locatiomota police precinct. HHH41. And there isertainlynothing
inherently implausible about Cocco’s testimony that he removed the posterth&didrd
Precinct before Robeand Marquez arrived for the lineup.

For these reasonkg¢anrot say that the New York courts’ decision to credit the
testimony ofCoccq Robert and Marquez wamreasonablé. Accordingly, Cherry’s challenge

to the admission of the undercover detectives’ identification evidardalis denied

4 In the alternative, respondent contends that even if the undercover detentiygsosographs of

Cherry before the lineup, the admission of their identification testymvas consistent with due process because the
identification evidence was independently reliable. Gov't Br. é&218As respondent concedes, AEDPA's
deferential standard of review would not apply to this issue becausatidemirts never ruled on itd. at 52 n.4.

The state is correct that, even where a pretrial identification is tainted mpamiissibly
suggestive procedure, the Constitution does not bar the introduction officatitin evidence where the evidence is
independently reliableSee Manson v. Brathwajté32 U.S. 98, 1014 (1977). Reliability is assessed “in light of
the totality of the circonstances.”"Raheem v. Kelly257 F.3d 122, 135 (2d Cir. 2001). The difficulty with the
state’s alternative argument is that, if the detectives really did see pptegf Cherry prior to the lineup, they
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3. TheSufficiency of the Evidence

Cherry contends that the evidence at trial was insufficient to establish that any
assaulcommitted 8301 Sutter Avenue was “in furtherance of” his criminal possession of a
weapon, as required to convict him of the felony assault oftkiaseas chargedo the jury.

This claim, however, iprocedurally barred asresult ofCherry’s failure to preserv@e
argument at trial. Additionally, because there was sufficient evidence of this element of the
offense, | conclude that the claim fails on its merits.

a. Procedural Default

Cherry’s claim that there was insufficient evidence at trial to convict him of
felony assault was raised for the first time on appeal. His counsel did not mentionahystthe
the trial court. and Cherry conceded before the Appellate Division that the argument was
unpreserved Cherry App. Div. Br. at 28The Appellate Division aacluded that the argument
was"unpreservedor appellate reviewand, in any event, without merit.” 848 N.Y.S.2d at 284.
Accordingly, the respondent contends that this claim is barred by an adequate anttiewtepe
state law ground: New York’s contemporaneous objection rule.

In order fora procedural bar to applythe state court must actually have relied on
the procedural bar as an independent basis for its disposition of the case” ly alda

expressly stat[ing] that its judgment rests on a stateeplural bat. See Harris v. Reed89

must have been lying when they testified to thetiary at the podrial suppression hearing. A finding that the
detectives actually saw pictures of Cherry but lied on the witness stard gast serious doubt on any independent
basis they might have had for identifying Cherry. However, for tteoresastated in the text, Cherry has not
demonstrated by clear and convincing evidence that the detectives’ testim®ifgise, and it is therefore not
necessary to considezspondent’slternative argument.

° Langston moved for dismissal at the conclusion of thegrution’s case against hifir, 96063,
but under New York law, a edefendant’s objection does not preserve an argument for appellate r&geywe.g.,
People v. Buckleyr5 N.Y.2d 843, 846 (1990).
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U.S. 255, 261-63 (1989). Cherry, noting that the state etsotexercised its power torcader
themerits of theunpreserved argument, contetidatthe state did not actually rely on the
procedural bar. This argument, however, is squarely foreclosed by Supreme Coudrpiréced
state court’s holding that a claim is unpreseraedwithout merit constutes reliance on an
independent state law groun8ee Harris 489 U.Sat 264 n.1((“a state courhee not fear
reaching the merits of a federal claim inaiernativeholding” so long as it explicitly invokes a
state procedural te as a separate basis for its decisioh)Fama v. Comm’r of Corr. Sery235
F.3d 804, 810 (2d Cir. 200(glaims are not procedurally barred where state court states that
they are “either unpreserved for appellate revaewvithout merit”) (emphasis added)

New York’s preservation rule, which requires a contemporaneous objection to
any legal errorconstitutes a independengtatelaw groundfor rejecting Cherry’s claimSee
Richardson v. Greend97 F.3d 212, 217 (2d Cir. 200@herry makes no attempt to argue that
the preservation rule is inadequate to prevent fedetkdteral review, and there is no indication
that the state’s assertion of the procedural@sr“exorbitant” as applied to this casgeeCotto
v. Herbert,331 F.3d 217, 239 (2d Cir. 2003)Vhen determining whether the application of a
state rule is exorbitant in a particular case, a federal habeas court may consider three guideposts
(1) “whether the alleged procedural violation was actually relied on inighedurt, and
whether perfeatompliancewith the state rulevould have changed the trial court’s decision”;
(2) “whether state caselaw indicated that compliance with the rule was demanded in the specific
circumstances presented”; and (@hether petitioner had substantially compheth the rule
... and, therefore, whether demanding perfect compliance with the rule would smiterate

government interest.1d. at 240 (quotation marks omitted).
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Here, all three guideposts weigh against the conclusion that the applicaten of
contemporaneous objection rule was exorbitant. First, raising an objection to thersuyfaf
the evidence that any assault occurred “in furtherance of” criminal weap@esgios might
have altered the trial court’s decision as to which chamsshlimit to the jury. Faced with the
objection, the trial court might sensibly have submitted to the jury the alternhtivge of
Assault in the First Degree pursuant to New York Penal Law § 120.1&(Which there was
ample evidence at trial, rathétlansubmitting onlyfelony assaulto the jury Under §120.10(1),

a defendant is guilty where he causes injury to another person with a deadly weapbe wi

intent to cause serious injury; there is no requirement that the act have bedmenrafcdf

another crime. Second, at the time of the trial, New York law provided clearly tiedéndant

was required to move for an order of dismissal at trial to preserve an objectiostdfitiency

of the evidence. See, e.gPeople v. Hines97 N.Y.2d 56, 62 (2001). Third, Cherry did not
substantially comply with the preservation rule, failing even to move for a trial order of dismissal
on any ground.See Clark v. Peres10 F.3d 382, 391 n.4 (2d Cir. 20@8y definition, total
noncompliance canmalso be ‘substantial compliancg.

In his effort to escape the procedural defatterrydoes noseek to establish
cause and prejudice, insteadjuing that he isxemptfrom the procedural bar on the ground that
a miscarriage of justice would rdsfrom a failure to hear his sufficiency clairBut Cherry
falls far short of establishing that he is actually innocent of the crimehfimh he was convicted.
As the Supreme Court statedSohlup “claims of actual innocence are rarely successful”
because “[t]o be credible, such a claim requires petitioner to support higiaHegz
constitutional error with new reliable evidence . . . that was not presented.’at3t3 U.S. at

324. Cherry points to some perceived inconsistencies in the prosecution’s case,grieudin

19



fact thatMarquez described the perpetrator he later identified as Ca&llight-skinned”at
grand jury proceedingbut admitted that Cherry was “definitely not liggkinned.” HH. 18-19.
Additionally, he notes that the dercover detectivestated that they saw only five other people
in the hallway at the time of the shooting, whereas, if Cherry was one of the shibetersnust
have been at least six people there (Cherry, Langston, Moultrie, Wyman, Browld&zgraer).
Given the other gidence of guilt at trial, however,eéke argumentdo not cone close to
establishing that “imight of all the evidence,” “it is more likely than not that no reasonable juror
would have convicted him.Schlup 513 U.S. at 327-28 (internal quotation mavkstted).
Because the state court’s rejection of Cherry’s sufficiency claim rested on an
adequate and independent state law ground, and because no exception to the rule oé&slefault
been established, the claim is procedurally barred.

b. The Merits of Cheey’s Sufficiency Claim

Regardless of whether it is procedurally bar@hderry’s contention that the jury
lacked sufficient evidence to convict him of fidggreefelony assault is meritless In assessing
the legal sufficiency of the evidence, a revimgvcourt must consider the evidence in the light
most favorable to the prosecution, crediting every inference that thenjght have drawn in

favor of the prosecution, and may disturb the conviction only if no rational trier ofdfalct ¢

6 Respondent contends that thep&flate Division’s rejection of the sufficiency claim is entitled to

AEDPA deference. As mentioned above, the Appellate Division held #hauftficiency claim was procedurally
barred and “ in any event, without merit.” The state contends thatBDPA’s purposes, the court’s decision was
both a decision that the claim was procedurally baareth determination on the merits, and thus its determination
of the merits, if it is reviewed at all, must be reviewed under the daefdraBDPA standard. Iprior cases, based
on my reading of the Second Circuit’s opiniordimenez v. Walked58 F.3d 130 (2d Cir. 2006), | have concluded
that in these circumstances the state court’s decision on the merits isittet sMAEDPA deferenceOjar v.

Greene No. 07-CV-3674 (JG), 2008 WL 428014 (E.D.N.Y. Feb. 15, 20@mpkins v. Peoplé&o. 08CV-1086

(JG), 2008 WL 2986473 (E.D.N.Y. July 31, 2008). The respondent contendsetbadiecisions are inconsistent
with the Second Circuit’s holding warvela v. Atuz, 364 F.3d 415 (2d Cir. 2004), and asks the court to “reconsider
its position on this issue.” Gov't Br. at 19. Because | conclude that theiendy claim fails even underde novo
standard, it is not necessary to rule on the issue here.
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have found thessential elements of the crime beyond a reasonable diadison v. Virginia
443 U.S. 307, 319 (1979).

Cherry was convicted of first degree felony assatier the jury found that he
had caused serious physical injury to another person, “[ijn the course of and in fioghafrthe
commission or attempted commission of a felony or immedligte therefrom.” N.Y. Pen.
Law § 120.10(4) (McKinney 2002)As an initial matter, it is worth pointing out that the
evidence would have established that the assault took place in furtherance ofya rBoibe
Cherry was not charged with robbery, and the underlying itddime prosecution relied on were
criminal possesion of a weapon in the second and third degrees. Tr. 1238-40. The court
informed the jury that second degree weapon possession required the government to prove that
the defendant (or an accomplice with whom he acted in concert) knowingly posskssetia
and operable firearm with the intent to use it unlawfully against anothemhain@herry was
guilty of the third degree weapons charge if he or an acconkr@mgingly possessed a loaded
and operable firearm outside the home or place of busnfielefendant and his accomplices
Tr. 1242, 1245.

New York’s offense of felony assatustanalogous to its offense of felony murder.
SeeN.Y. Pen Law § 125.25(3) (McKinney 2009) Both statutes create crimes of constructive
malice, under which the intent necessary for an assault or murder conigatifemred fran the
intent to commit tb underlying felony. People v. Spivey1 N.Y.2d 356361(1993) see also
People v. Berzupgl9 N.Y.2d 417, 427 (1980) (“in felony murder the underlying felony is not so
much an element of the crime as a replacement fanéms reaor intent necessafpr common-
law murder”). In the case of assault, constructive malice is ascribed to a felon who injures in the

course of and in furtherance of the commission of a felony.
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Cherry, again relying on the arguments in his brief to the Appellate Division,
conends that there was no evidence that any assault was in furtherance of his criminal
possession of a weapon or of his flight from committing the offense. He nota$ godty, he
was committing the offense before any assault occurred, that the assauhprovoked, and
that the shooters left with the same guns they had possessed before the shaarting beg

At first glance, it may seeirtificial to describéhe assault &$n furtherance of”
the group’s weapons possessidhis more natural to sapat the act was in furtherance of their
main aim, which was to rob Robert and Marquez of the money that, as gun buyers, the
undercover detectivagere assumed to be carryingevertheless, it is plain thttere was
sufficient evidence téind the requidie nexus betweethe underlying felony and the serious
injury inflicted on Marquez. The evidence at trial established that ChewwnBre and Wyman
stepped into the sixth floor hallwa&grrying firearmswith the intention to open fire on the
undercover detectives. In so doing, Cherry and his accomplices were committnigne of
criminal possession of a weapon in the second and third degrees. In openinghfae on
detectives, Cherry and his accomplicgkile alsofurthering their primary aim of committing a
robbery, simultaneously soughtftathertheir crminal possession of the weapons. The assault
was intended to prevent the detectivewho might have been and in fact were armdtbm
taking possession of the weapons during the robbery.

In sum, the jury couldeadily have inferred from the undercover officers’
testimonyat trialthatMarquez was wounded in furtherance of the criminal possession of a
weapon In addition to being procedurally barred, Cherry’s sufficiency of the evidiaioe

fails on the merits and provides no basis for habeas corpus relief.
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CONCLUSION
For the reasons stated abo@berry’spetition for habeas corpus is denied. As he
has not made a substantial showing that he was denied a constitutional rightfinateesfi

appealability shall issue.

So ordered.

John Gleeson, U.S.D.J.

Dated: August 25, 2009
Brooklyn, New York
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