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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________________ X
ISAIAS BERMUDEZ pro se :

Petitioner,

: OPINION & ORDER
-against : 09-CV-1515DLI)

JAMES T. CONWAY, Superintendent, :

Respondent. :
___________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pro se petitioner Isaias Bermudefiled this Petition seeking writ of habeas corpus
pursuant to 28 U.S.C. § 2254See generallyPetition (“Pet.”), Doc. Entry No. 1.Petitionerwas
convicted of Criminal Possession of a Weapon in the Second Degree, in violaNew ofork
Penal Law 8§ 265.03(Spanakorfan Affidavit, (“Resp.Aff.”), Doc. Entry No.8, §3.) The
statecourt sentenced @titioneras a second felony offender, to a definite term of imprisonment
of ten years. (ld.) The Petition is construed as raising the following claims: (lijiéteer’s
statutory and constitutional speedy trial rightere violated (2) Petitionels conviction is
unsupported by the recqord3) Petitionels conviction was obtained with uncobrorated
accomplice testimonin violation of N.Y. Criminal Procedure Law § 60.22; (4) Petitioner was
improperly indicted; (5Petitionerwas denied a fair trial as the trial court failed to instruct the
jury on circumstantial evidence; (6) the state failed to meet its discovery oblggasaet forth
under N.Y. Criminal Procedure Law 88 240.44 and 240.45; (7) prosecutorial misconduct; (8)
ineffective assistance of counsel; and (9) actual innoceRespondent opposesch of these
grounds. (Respondent’s Memorandum in Opposition (“Resp. Opp.”), Doc. Entry)No. 8

For the reasons set forth below, the Petition is denied in its enéinetis dismissed with
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prejudice.
BACKGROUND

On December 7, 2000, police officers in a patrol car responded to a 9tdgeatling an
attempted robbergnd met with an individual named AleXPerezon the corner of 110th Street
and Jamaica Avenue, in the 102 Precinct in Queens, New York. Within minditeeyyacab
driver approached themmotioningfor them to follow him. They followed the driver &6th
Avenue where the driver pointed towds the sidewalk.The police found Petitioner ar@hvid
Pabon hiding underneath vehiclparked on the street. Petitioner had a knife around his
waistband. The police located a pistol underneath the vehicle that concealed Petitbirer
arm’s reaclof where Petitioner was hiding. Petitioner and Pabon were chargedmeitbount
of Attempted Robbery in the First Degree in violation of N.Y. Penal Law(g160.15[2],two
counts of Attempted Robbery in the Second Degree in violation of N.Y. Penal Law 8§
110/160.10[1], [2A], and one count of Criminal Possession of a Weapon in the Second Degree in
violation of N.Y. Penal Law 865.03[2]). (Seelndictment, Queens County Indict. No. 3918
2000.) Pabon pld guilty to Attempted Robbery in the First Degree &niminal Possession of a
Weapon in the Second Degree and received a sentence of a term of imprisonmest aridhre
onehalf years.
l. Pre-Trial Proceedings

Petitioner elected to proceed to trial apdor to trial engaged in motion practiceOn
November 13, 2002, Petitioner, who was represented by counsel, fledsamotion seeking
dismissal on the ground that the delay in prosecuting his case violated his speuyhts
guaranteed under the Sixth Amendment of the U.S. Constitution ahdCWminal Procedure

Law 8 30.30. The trial court denied his motion with leave to file again upon corwsubldth



counsel. See People v. Bermuddndict. No. 3918000, Order dated Nov. 20, 2002. On
January 13, 2003, counsel filed a brief on bebfRetitioner, charging the state with 231 days

of delay and seeking dismissal under the Sixth Amendment and N.Y. C.P.L. 8 30.30. The trial
court denied the motion, finding no speedy trial violations as the state was only itdepfans

152 days of dela See People v. Bermuddadict. No. 3918-2000, Order dated Feb. 27, 2003.

On June 24, 2002, Petitioner appeared with counsel before the trial court for an omnibus
suppressionhearing to addresshe photo array identification of Petitioner, the lune
identification of Petitioner, andhe conversations between Petitioner and lavioe®@ment
officers afterhis arrest. (SeeJune 24, 2002 Hearing Transcript, Indict. No. 32080.) The
hearing was continued to July 2, 200&e¢July 2, 2002 Hearing Transcript, Indict. No. 3917
2000, 391&000.) None of the parties have provided the Court with the rufnogs this
hearing nor are thegiscernible from the record submitted by respondent in connection with its
opposition. Nonetheless, it does not appdaat these rulings are essentiathe resolution of
Petitioner’s claims.

On March 6, 2003, the trial court heard arguments and iss@et@ovalruling.! The
trial court held that the state could ask the Petitioner about: (1) a 1995 New York felony
conviction for possession of a controlled substance; and (2) a 1998 Florida conviction for two
felonies and one misdemeand(Trial Transcript (“Tr.”), Indict. No. 3912000, 29:13-30:21.)

With respect to these prior convictions, the trial court held tia state could inquire as to
whether Petitioner was convicted of felonies and misdemeanors on those datesldnotask
about the “underlying acts or the specific crimeg¢Tlr. 30:14.) Additionally, gior to the start

of the trial, the stte disnissed all of the countggainst Petitioneexcept forCriminal Possession

! People v. SandovaB4 N.Y.2d 371 (1974).1fi New York state courts a defendant may request a

preliminary hearing, known asSandovahearing, to determine whether, if he elects to testify, his prior @lmin
record may be used to impeach his credibilithdrde v. Keane294 F.3d 401, 408 n.1 (2d Ci2002)
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of a Weapon in the Seconcefree Petitioner's counsel requested a ruling that would prohibit
the state from asking any witnesses about the events underlying the armed, b éng trial
court reserved its ruling (Tr. 12:20-23.) The trial court later rulethat the state could not ask
witnesses about the prior assault and attempted robbery that occurred ahtloé Retitioner’s
arrest. (Tr71:16-17.)

Il. The State’sCase

The state calleetective MatthewRottasas its first witness Detective Rottas wabe
police officer who responded tthe 911 call that ultimalg led to Petitioner's arrest. (Tr.
287:15-348:8.) On the night of Petitioner's arresetecive Rottas and his supervisor
Lieutenant Chris Beyergrrived on the scene of the crime and spoke Wldx Perez. They
then followed the livery driver to 86th Avenue, and walked up and down the block looking for
potential suspects.They sawPetitioner’'s legssticking out from underneath a parked motor
vehicle and orderedPetitioner topresent himself. (Tr. 300:20301:33.) Petitioner remained
silent and did not move. (T801:4412.) Detective B®ttas pulledPetitionerfrom uncderneath the
vehicle and arrested him(Tr. 301:1322.) Petitioner was wearing dark hooded sweatshirt and
black gloves. (Tr308:1-4; 310:1-8.) Detective Rottas searched Petitioner and found a knife.
(Tr. 328:2-8.)

Lieutenant Beyers pulled secondindividual, David Pabon, from underneath the other
end of the vehicle and arrested him. (Tr. 308:16-309:D@tective Rottas then used a flashlight
to search underneath the vehicle and fouficearm. (Tr.328:9-21.) The firearm contained fes
bullets, four in the magazine and one in the chapdred the safetiock was oft (Tr. 330:15
24.) Detective Rottaslid not check the firearm for fingerprint§Tr. 335:2-5.) The firearm was

found within arm’s reach ofhere Petitioner was hiding. (Tr. 336.) Detective Rottas



estimated that Pabon was found no less than eight feet away from tha.firffar 336:1012.)
Detective Rottas admitted that he did not check thends for gunshot residue. (Tr. 34%:23
342:1.) In a case like this, in which a firga is located, but was not used in connection with a
homicide or serious assault, the crime lab does not conduct fingerprint analysigl24716
425:3.)

Detective Rottas admitted that neither he nor any other members of the smhice
Petitionertouching the firearm before he was pulled from underneath the vel(iale339:17-
19, 340:1-3 340:22341:1 417:1421.) Detective Rottasndicatedthat both Petitioner and
Pabon were pulled from underneath the same vehicle. 3@-9411.) Lieutenam Beyers
testified for the state and clarified that Pabon’s feet were underneath tbeaaas Petitioner,
but that the majority of his body was underneath a second car that was parked nexdato the
concealing Petitioner. (TA18:13-21.) In fact, Pbon’s arms and hands were underneath the
vehicle in front of the vehicle concealing Petitioner and the firearm. (Tr. 426:18-427:

The state also called Detective John Cuebas, the officer who worked for the Mew Yo
City Police Department Firearm AnaigsUnit and who analyzed the firearm. During his
investigation, Detective Cuebas was unable to trace ownership of the firearmveroovethe
day that he testified, he received a report from the Bureau of Alcohol, TolFdoearms and
Explosives (“ATF”) indicating that the weapon was owned by an individual locatedgmé,
who was neither Petitioner nor Pabon. (Tr. 392:20-394:3.)

At the conclusion of the state’s case, defense counsel moved to dismiss gleeagjaamst
Petitioner, contending thahe state failed to establish that Petitiokeowingly possessed the

firearm. (Tr. 433:1-434:2.) The trial court denied the motion. (Tr. 434:22-435:1.)



1. Defense Case

Petitioner testified at his trial. (Tr. 436:25450:17, 462:1#484:20.) Additionally,
Petitioner called Pabao testifyon his behalf.(Tr. 491:19-538:9

A. Petitioner’s Testimony

During direct examinationPetitioner testified thaton the night in question, he was
hiding underneath a vehicle at 2:00 A.iith Pabon. (Tr. 438:14-22 439:17-22.) Petitioner
stated that he and Pabon were facing each other underneath the vehicle. (Tr442(:04
442:12414.) He explained that he was carryirggknife and thatwhen he and Pabon saw the
police, theywere “scared and hid underneath the vehicle “like a reflex or like an instin€tt.
439:23-440:13.) Petitioner stated that he carried the knife becauseablebeen unarmed when
assaulted a month befeiend hadsuffered serious injuries. (T440:14-20.) Petitioner testified
he did not know that Pabon possessed a firearm on that particular day, but that he had seen
Pabon with firearms in the past. (Tr. 445:15-446:5.)

During direct examination, Petitioner’s attorney solicited the following testimony:

Q: Mr. Bermudez, in your lifetime, have you ever been
arrested?

A: Yes, sir.

* % %

Q: How many times have you been convicted of a
crime?

A Twice.

Q: And were those crimes felonies or misdemeanors?

A: Felonies.

Q: Both of them?

A: Yes, sir.

Q: And were you twice convicted by a jury or did you
plead guilty?

A: | plead[ed] guilty.

Q: And why is that, sir?

A: | was guilty.

Q: On both occasions?



A: Yes, sir.
(Tr. 437:16-438:9.)

Petitioner testifiedluring crossexaminatiorthat he and Pabon were walking on the street
at that houbecause they wemn their way to meewith two female friends oPabon’s. (Tr.
448:13-449:19.) The prosecutor asked Petitioner how long it took him to get from the
neightorhood where he and Pabon lived to the location where he was areestdte estimated
it took one to two hours(Tr. 450:3-5.) The prosecutor then asked Petitioner what he and Pabon
had done before they began their walk, to which he responded “[rgdtH(ifr. 450:6-10.)

The pdge then excused the yufor arguments regarding Petitioner’s testimany hs
prior convictions and his activities on the night of his arrest. 490.22-462:9.) The judge
permittedthe stateo clarify the number of Petdner’s prior convictions, including felonies and
misdemeanors Petitioner testified on direct that he had two prior felony convictions; however,
Petitioner ple guilty to one felony in 1995 and two felonies and one misdemeanor (arising out
of one arrestjn 1998. (Tr.457:8-11) The judge denied the state’s request to inquire about
Petitioner’s convictions after he was arrested on this, casdfirming his earlier ruling (Tr.
457:19-21.) The trial court explained that defense counsel should have structured the question
regarding Petitioner’s prior convictions differently, and that, as asked, egaeedoor for
further clarification from the state. (1457:4-5.) Additionally, becaus@etitioner said that he
was doing “nothing” before deciding to hide under the vehicle, the trial court ruled trsaatbe
could ask him if he saw Pabon strikeyone earlier in the eveningTr. 461:1.)

The state then continued its crassaaminatiorof Petitioner. When asked whether he saw
Pabon assault anyone on their walk from Brooklyn, Petitioner said: “No, ma’am. Cxbod P

never assaulted nobody.” (Tr. 463&Q.) He denied that the assault was the reason the police



were called to the crime scene that evening and he denied that the assault wasothéhed
they were hiding. (Tr. 463:120.) With respect to his prior convictiorBetitioner admitted to a
felony conviction in 1995, a misdemeanor conviction in 1996, and two felonies and one
misdemeanor in 1998. (T464:3-465:11.) He admitted that he had more than two convictions
in his lifetime (Tr. 465:1213), which was in direct conflict with hiearlier testimony (Tr.
437:16-438:9).

B. Pabon’s Testimony

Pabon testified thabn the evening of their arrest, he was carrying the firdanomd near
Petitioner (Tr.495:8-496:318-20.) He stated that they hid from the ma&iunderneath vehicles
and,once he was underneath a vehitle threw the firearm. (TA97:13-25.) He testified that
he pled guilty to assault and possession of a weapon. (Tr. 489.190n crosgexamination,
Pabon admitted that he assaulted another individual just before he and Petitioner hid underneat
the vehicles (Tr506:16-17) which contradicted @itioners testimony(Tr. 463:210). When
confronted with the minutes from his plea allocution, Pabon refused to admit that he ftled gui
to attempted robbemather than assault. (1310:4-6.) He also refused to admit that he testified
at his plea allocution that Petitioner acted in concert with him with respect to thepiaite
robbery and that it was Petitioner who possessed the firearm that nipht510:7-511:15
512:16-18.) He concedeé that due to the damkssof the night, he was unable to determine
whether he and Petitioner were facing each athderneath the vehicle ahetherhis feet were
towards Petitioner’s face. (1$21:19-22.)
IV.  Summations

During closing arguments, Pabner’'s counsel argued that the state failed to establish

that Petitioneknowingly possessed the firearm, whethedera theory é actual or constructive



possession.In particular,defense counsel reiterated thét) both Petitioner and Pabon were
under the veldle where the firearm was found; (&)e police did not check the firearm for
fingerprints or the Petitioner for gunshot residue; Rd8pon admitted that the firearm was his,
and (4) Pabon admitted that hiarew the firearmunder the vehicle. (Tr. 548:21556:22.)
During closing arguments, the prosecutor arguedthie had established that Petitioner, acting
in concert with Pabon, possessed the firealffir. 556:24569:22.) With respect to Pabon’s
claim that he plé guilty to assault rather than attempted robbery, the prosecutor stated:

The evidence showshat is Mr. Pabon plad [sic] guilty not to

assault, as thgPetitioner]would have him believe and possession

of the weapon, but rather to an attempted roblzetyng in concert

with another individual, and possession of a weapon, acting in

concert with another individual, with intent to unlawfully use

against another, and the evidence also showedhbeainly other

individual with David Phon on December 7, 2000, was him,

[Petitioner]
(Tr. 558:311.) The prosecutor pointed out inconsistencies between the testimony of Pabon and
Petitioner as well adetweenPetitionets testimonyandthat ofthe law enforcement witnesses
(Tr. 558:15-560:12; 561:14-21.)The prosecutor also argued that Pabon’s testimony regarding
his ownership of the firearm was not credible because he waited several yeagrsatiefiited it
was his, while, Petitioner, his sgifofessed close friend, remained in custody pending
disposition of the firearm charge(Tr. 564:20-25% 56717-569:5.)
V. Jury Verdict and Sentencing

In addition to standard charges principlessuch as reasonable doubt and the elements

of the crime, the trial court instructed the jury on constructive possesfion585:12-586:1.)
The trial courtdid not instruct the jury on circumstantial evidence or on the duty to refrain from

finding Petitioner liable simply because his-aefendant, Pabon, pled guilty. During

deliberations, the jury requested a second reading of the constructive possieasien which



the courtgranted (Tr.601:11-602:4.)The jury also requested readiriggm Pabon’s testimony
and instructions on reasonable doubt and the elements of the offEimsgury deliberated for
three days, ltimately finding Petitioner guilty of criminal possession of a weapon in the second
degree. Defense counsel moved to set aside the vetdi@n April 4, 2003, Petitioner was
sentenced as a second felony offender and received a sentangefioite tem of incarceration

of ten years.

VI. PostConviction Litigation

On appeal, Petitioner argued that (1) the state failed to prove thiabtdwengly or
constuctively possessed the firearif2) the trial court erred ifailing to instructthe jury on
circumstantial evidence as the state’s case was based entirely on circumstahtiadtesof
constructive possessipand (3) the prosecutor improperly urged the jury to consider Pabon’s
guilty plea as evidence of Petitioner’'s gui{Petitioner’'s Apgellate Brief (“Pet. App. Br.”)at 3.)
Petitioner also filed a supplementato se brief, again arguing that both his statutory and
constitutional speedy trial rights were violate(Petitioner'sPro SeSupplemental Brief (“Pet.
Pro SeBr.”), at 3.)

The Appellate Division, Second Department, affirmed Petitioner’'s convictiGee
People v. Bermude36 A.D.3d 928 (2d Dep’t. 2007). The Appellate Division held that the
state’'s case “was legally sufficient to establish the [Petitiongtsll beyond a @asonable
doubt” and that the “verdict of guilt was not against the weight of the evidenick.” With
respect to Petitioner’s claim regarding the prosecutor's comments alwsigg arguments, the
Appellate Divisionrejected his claim as fypreserved fo appellate review, explaining that

Petitioner’s counsel “either failed to object to the remarks or, when an objeci®mmade,

2 The Court notes that the information regarding Petitioner's motion asigkt the verdict was obtained

from Petitioner’s Appellate Brief. The state failed to submit any docutiemtaf this motion in the record.
Nonetheless, the specifics of defense counsel’s arguments are not at iksuadtian.
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failed to request further instructions or move for a miswiér the court issued a curative
instruction.” 1d. However, the coumlso ruled that the comments “constituted fair response to
comments made during the [Petitioner's] summatiomd. The Appellate Division rejected
Petitioner'spro sespeedy trial appeals “without merit.” 1d. Finally, the Appellate Division
held that Petitioner’s “remaining contention is unpreserved for appellatevrévid. Petitioner
sought leave from thé&lew York Court of Appeals, seeking to appeal each of the grounds
asserted in hignain and supplemedit pro se appellate briefswhich the Court of Appeals
denied See People v. Bermud&N.Y.3d 944 (2007).

Petitioner thenmoved, pro se to vacate his conviction, pursuant to N.€riminal
Procedure Law 8 440.1(SeePetitioner’s 440.10 Brief (“Pet. 440 B).) Petitioner contended
his conviction should be vacatedcause (1) his statutory and constitutional speedy trial rights
were violated, (2)the prosecutor improperly changed her theory of the case from actual to
constructive possession, (8)e prosecutor engaged misconduct during summation, (#e
trial court failed to instruct the jury on accomplice testimony,tli®) prosecutor failed tturn
over Rosariomaterial and (6)he receivedneffectiveassistance of counsePetitioner's maon
to vacate was denied in its entiretyee People v. Bermudéadict. No. 3918/00, N.Y. Supreme
Court, Queens County Criminal Term, Decision & Order dated Aug. 7, ZD@& court rejected
Petitioner’s claims finding them “unpersuasive and withoutitthield. The courtalso rejected
the claims as procedurally barred under N.Y. Criminal Procedure Law 8 44(cl0&y
Petitioner “raised or should have raised these claims on appédl.” In addition to the
procedural barwith respect to Petitionarineffective assistance of counsel claim, the cbald
that Petitioner failed to establish prejudice and “failed to provide any objestidence to

support his claims.”Id. Petitioner sought leave to appeal, which was dentkee People v.
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BermudezAppellate Division, Second Department, Decision & Order dated Nov. 13, 2008.

Petitioner thermoved for a writ of errocoram nobishased on ineffective assistance of
appellatecounsel contending thaappellatecounselfailed to argue that (1) the indictment was
defective because it was not signed by trerhan or the District Attorney?) the state failed to
corroborate Pabon’s testimgmnd(3) Petitioner’s trial counsel was ineffective for his failure to
(a) request Petitioner’s immediatdease on his speedy trial motion or a hearing on thmmot
(b) make proper objection$;) request aircumstantial evidence charge; aft) craft a better
guestion to elicit testimony from Petitioner regarding his prior convictions. Thellajgpe
Division, Second Department, denied Petitioner's motion, holding that Petitioner “failed t
establish that he was denied the effective assistance of appellate couBsel.'People v.
Bermudez57 A.D.3d 555 (2d Dept. 2008)The New YorkStateCourt of Appeals denied leave
to appeal.SeePeople v. Bermude13 N.Y.3d 834 (2009).

Petitioner filed the instant action o&pril 10, 2009, seeking a writ of habeas corpus
pursuant ta28 U.S.C. § 2254.The Petition is construed as raising the following claini)
Petitioner’'s statutory and constitutional speedy trial rights were viola@®d;Pétitioner’s
conviction is unsupported by the record; (3) Petitioner's conviction was obtained with
uncorroborated accomplice testimony, in violation of N.Y. Criminal Procedure Law § 68)22; (
Petitioner was improperly indicted; (5) Petitioner was denied a fair trial as theouria failed to
instruct the jury on circumstantial evidence; (6) the state failed to meet its disobligations
as set forth under N.Y. Criminal Procedure Law 88 240.44 and 240.45; (7) prosecutorial

misconduct; (8) ineffective assistance of counsel; and (9) actual innocence.
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DISCUSSION
Standard of Review
The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) narrowed t
scope of federal habeas review of state convictions when the state courts laheai@di a
Petitioners federal claims on the merits. Under the AEDPA standard, which gottenreview
of petitions challenging state convictions entered after 1996, federal cowrtgrara habeas
relief only if the state court’s adjudication on the merits:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by theng&upre

Court of the United States; or

(2) resulted in a decision that was based on ae@asonable determinati of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). A decision is “contrary to” federal law “if the state couxearat a
conclusion opposite to that reached by [the Supreme Court] on a questioanafifahe state
court decides a case differently than [the Supreme Court] has on a set of materiall
indistinguishable facts.'Williams v. Tayloy 529 U.S. 362, 412 (2000). An “unreasonable
determination” is one in which “the state court identifie[d ttorrect governing legal principle
from [the Supreme Court’s] decisions but unreasonably applie[d] that principlefaxcth®f the
prisoner's case.ld. at 413. A federal court may not grant relief “simply because that court
concludes in its independe judgment that the relevant stateurt decision applied clearly
established federal law erroneously or incorrectlgl” at 411. Rather, the state court’s
application must have been “objectivaipreasonable.ld. at 409. “[A] determination of a
factual issue made by a State court shall be presumed to be correct,” and “[tlhe appli¢ant shal
have the burden of rebutting the presumption of correctness by clear and convindamgevi

28 U.S.C. § 2254(e)(1).
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Pro sepleadings are held “to less stringestdndards than formal pleadings drafted by
lawyers.” Hughes v. Rowe449 U.S. 5, 9 (1980) (citation omitted). Courts should “interpret
[such papers] to raise the strongest arguments that they suggessyth v. Feth Empt &
Guidance Sery.409 F.3d 565, 569 (2d Cir. 2005) (citation and internal quotation marks
omitted). Though a court need not act as an advocapedaelitigants, insuchcases “there is
a greater burden and a correlative greater responsibility upon the districtaconsure that
constitutional deprivations are redressed and that justice is dDawis v. Kelly 160 F.3d 917,

922 (2d Cir. 1998) (citation omitted).
Il. Procedural Default

District courts cannot review a state prisoner’s federal claiintbey arebarredfrom
federal reviewby an independent and adequate state ground, “unless the prisoner can
demonstrate cause for the default and actual prejudice esult of the alleged violation of
federal law, or demonstrate that failure to consider the claims will result in anhamdal
miscarriage of justice.”"Coleman v. Thompsps01 U.S. 722, 750 (1991). Wherstatecourt
concludeghat a claim is unpreserddor appellate review, this is “an independent and adequate
state ground that bars a federal court from granting habeas r@ietié¢r v. Cunninghan313F.
App’x 400, 401 (2d Cir. 20Q9citing Coleman 501 U.S. at 750)see alsdreid v. Senkowski
961F. 2d 374, 377 (2d Cir. 1992)Therefore, if a state court’s holding contains a statement that
a claim is procedurally barred based on a state rule, the federal court may not review if
the state court also rejected the claim on the merits “ireaagt.” SeeFama v. Comm. of Corr.
Servs, 235 F.3d 804, 811 n.4 (2d Cir. 200(ee alsdHarris v. Reed489 U.S. 255, 264 n.10

(1989).
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If a claim has been procedurally defaulted in state court, a federal coudduegss its
merits only ifthe petitionerdemonstratesause for the default and prejudice to the petitiamer
that a fundamental miscarriage of justice will occur if the court does not revieslathe See
Murray v. Carrier, 477 U.S. 478485, 492 (1986)Wainright v. SykesA33 U.S. 72, 87 (1977);
Bossett v. Walkedl F.3d 825, 829 (2d Cir. 1994). “[T]hexistence of cause for a procedural
default must ordinarily turn on whether the prisoner can show that some objactmeexternal
to the defense impeded couhseefforts to complywith the States procedural rulé Murray,
477 U.S. at 488see also Clark v. Pereb10 F.3d 382 (2d Cir. 2008). To establish prejudice,
petitioner must show that the alleged violation “worked to his actual and substantia
disadvantage, infecting the entire trial with error of constitutional dimensitimited States v.
Frady, 456 U.S. 152, 170 (1982).

IIl.  Exhaustion

Under 28 U.S.C. §8 2254(b) and (a)petitioner must exhaudtis or her state court
remedies before a federal court may grant habeas relief to a petitioner in statdy.cus
Galdamez v. Kean894 F.3d 68, 722d Cir. 2005) The exhaustion of stateemedies
requirement means that a petitioner must prdsisndr herclaim to the highest court of the state
Harris v. Fischer 438 F. App'x 11, 13 (2d Cir. 2011) (citif@aldamez 394 F. 3d at 73). A
claim is properly exhausted when the state coustleen “fairly apprised” of the factual and
legal premises of the constitutional claidd. (citing Grey v. Hoke933 F. 2d 117, 119 (2d Cir.
1991)).

V. Application
A. Speedy Trial

Petitioner contends that his statutory and constitutional speedyightd were violated.

15



In particular, Petitioner contends thée trial court erred in denying his speedy trial motion
because (1) the trial courtmisread the “crims appearance meand theactualtranscripts of his
pretrial proceedings indicateignificant delay (2) there was no evidence presented by the state
that controvertedhe allegedviolations; (3) the transcripts of the giréal proceedings were
inaccurate as Petitioner never consented to adjournments; arige(#)jal courtimproperly
attibuted delay to PetitionerPetitionerraised these issues in fpso sesupplemental appellate
brief. The Appellate Division denied Petitioner’s appeal, ruling that his speedy triaislaere
“without merit.” See People v. Bermud&b6 A.D.3d928-29(2d Dept. 2007).The New York
StateCourt of Appeals denied leave to appe8ke People v. Bermudeéz N.Y.3d 944(2007)
Thus, Petitionets speedy trial claims were exhausted before he sought federal habeas review of
them.

To the extent that Petitioner raises speedy trial violations premised onCNnvinal
Procedure Law § 30.3@ state statutory protectiohjs claims arenot cognizableon federal
habeas review.Seeg e.g, Hodges v. Bezjo2012 WL 607659, *4 (E.D.N.Y. Feb. 20, 2012)
(denying Petitioner’'s Section 30.30 speedy trial claimaay alleged violation of New Yorls
statutoryspeedytrial provision is astate lawclaim not cognizable on federbhbeageview”).
Accordingly, Petitioner’s Section 30.30 speedgltalaims are dmissed with prejudice.

Petitioner also challenged his greal delay as a violation of the Sixth Amendment
which guarantees the “right to a speedy and public triél.5. Const. amend. VIThe Supreme
Court has held that it is “impossible to determine with precision when [the fedesditational
right to a speedy trial] has been denied” and has found “no constitutional basis for hudding t
the speedy trial right can be quantified intgpecified number of days or monthsBarker v.

Wingq 407 U.S. 514, 523 (1972). Instead, the Court adopted a balancing test that “compels
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courts to approach speedy trial cases on an ad hoc basis,” considering factordutiatthe
“[llength of delay,the reason for the delay, the defendant’s assertion of his right, and prejudice
to the defendant.’ld. at 530.

The first Barker factor weighs in Petitioner’s favor as the overall delayeleet his arrest
and his trial wa®7 months o810days See Dogert v. United State605 U.S. 647, 652 n.1
(1992) (noting that lower courts have found that a -postisation delay of one year is
“presumptively prejudicial,” meaning that the delay is unreasonable krtoutyiggerBarker
analysis). However the remaning factos weigh in the state’s favoMuch of the complained of
delay is attributable to Petitioner as Petitioner consented to adjournmentsgcmngagotion
practice, refused to appear on numerous occasionsoaght and received new counsel three
times (SeeResp. at pp. 223 (citing pretrial transcriptsfor calendar dates and motion
practicg.) The portion of the delay attributable to the stalé7 days— is not unreasonable.
See Hodges2012 WL 607659, at *5 (concluding that a delay of 29 months, even if the entire
period is attributable to the prosecutidrasily falls within the range of delays found to be
acceptable for speedy trial purposes under the federal ConstijutleurthermorePetitioner did
not aggressivehassert his right to a speedy tree he waitedintil November 13, 2002, nearly
twenty-four monthsafter his arrestto first assert his rightSeeUnited States ex rel. Eccleston v.
Henderson534 F. Supp. 813, 816 (E.D.N.¥982) (inding that “petitiorer did not assert his
right aggressively enough” as petitioner raised the issue only one time and nine rfienths a
arrest). Finally, Petitioner suffered no prejudice from the delay. There is nothing incibwel re
indicate that he was unable tollcaitnesses or thathe witnesses could no longer recall the
events that transpirezh the night of his arrest.

As the foregoing analysis indicatdéle state court’s resolution ofabeclaims did not
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contravene or unreasonably apply settled Supremet Gow Accordingly, Petitioner’s speedy
trial claims are dismissed with prejudice.

B. Sufficiency of the Evidence

Petitionerassails the legal sufficiency of the evidence presented atdvialending that
the state failed to adduce sufficigmbof of eab element of the crime chargegbossession of a
weapon in the second degree. (Pet. 1 12.) Petitioner moved for dismissal at the coatlusion
the state’s case artd set asidehe juryverdict on the ground that the state failed to adduce
legally sufficient proof. The trial court denied both of these motions. On appeaiprfeetit
arguedthat the state failed to prove that had either actual or constructive possession of the
firearm, as hewas not the legal owner of the firearm, there was no evidence that he possessed it,
and no evidence that he acted in concert with Pabon, who admitted that it was his and that he
possessed it on the night of their arrest®ie Appellate Division denied hgtaim, holding that
the state’s case “was legally sufficient to establish the [Petitioner’]lmgyond a reasonable
doubt” and that the “verdict of guilt was not against the weight of the evideisee"People v.
Bermudez36 A.D.3d 92829 (2d Dept. Q07). The New YorkStateCourt of Appeals denied
leave to appeal. See People v. BermudeZ N.Y.3d 944 (2007) Thus, Petitioner's claim
challenging the sufficiency of the evidencepieperly before this Court as it wasxhaustedn
the state courtd

“[T]he Due Process Clause of the Fourteenth Amendment protects a defendant in a
criminal case against conviction ‘except upon proof beyond a reasonable doubt of every fact

necessary to constitute the crime with which he is chargddckson v. Virginiad43 U.S. 307,

3 To the extent thedition can be construed as arguing that the verdict was against the efelght

evidence, that claim is not properly before this Court, as it was notigteldain the state courts. More importantly,
that claim is not cognizable on federal habeas reviege McKinnon v. Superintendent, Great Meadow Corr.
Facility, 422 F. App’x 69, 75 (2d Cir. 2011)[T]he argument that a verdict is against the weight of the evidence
states a claim under state law, which is not cognizable on habeas corpus.”).
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315 (1979) (quotingn re Winship 397 U.S. 358, 364 (1970)). However, “a properly instructed
jury may occasionally convict even when it can be said that no rational trfi@ectaould find
guilt beyond a reasonable doubtJackson 433 U.S. at 317.Thus, “in a challenge to a state
criminal conviction brought under 28 U.S.C. § 225fthe settled procedural prerequisites for
such a claim have otherwise been satistitiae applicant is entitled to habeas corpus relief if it
is found that upon the record evidence adduced at the trial no rational trier of fact cauld hav
found proof of guilt beyond a reasonable doubtl” at 324.

A habeas Petitionechallenging the sufficiency of the evidence fmee“very heavy
burden.” United States v. Carspf02 F. 2d 351, 361 (2d Cir. 1983). As the Supreme Court
explained

[T]his inquiry does not require a court to “ask itself whether it

believes that the evidence at the trial established guilt beyond a

reasonable doubt.” Instead, the relevgumstion is whether, after

viewing the evidence in the light most favorable to the prosecution,

any rational trier of fact could have found the essential elements of

the crime beyond a reasonable doubt. This familiar standard gives

full play to the resposibility of the trier of fact fairly to resolve

conflicts in the testimony, to weigh the evidence, and to draw

reasonable inferences from basic facts to ultimate facts.
Jackson 443 U.S. at 3189 (citations omitted) This rigorous“standard must bepplied with
explicit reference to the substantive elements of the criminal offense as dgfiatde law.”Id.
at 324 n.16.

Under New York law, a defendant is guilty of possession of a weapon in the second
degree when the evidence demonstrates thatdfendant possessed a loaded firearm with the
intent to use the firearm unlawfully against another individual. N.Y.aPeaw § 265.03.

Possession may be proven by either actual physical possession or by deashastession.

SeeN.Y. Peral Law 8§ 10.00(8). “A person has constructive possession of a loaded firearm if he
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exercises ‘dominion or control’ over the area in which the weapon and ammunition is found.”
See GomeKadawid v. Kirkpatrick 2011 WL 2581838, at *9 (S.D.N.Y. May 5, 2011) (citing
People v. Manini79 N.Y.2d 561, 573 (1992)). Possession of an unlicensed, |fiagkmun is
presumptive evidence of the intent to use the firearm unlawfully against anSte.Y. Penal

Law § 265.15(4).

In the instant action, the state establishetitiBner's constructive possession of the
firearm. Detective Rottas testified that the weapon was found under the vebiatealing
Petitionerwithin arm’s reach of Petitioner(Tr. 328:921; 336:19.) The firearm was loaded and
ready to fire as thea$ety trigger was off. (Tr. 330:184.) Lieutenant Beyers testified that the
majority of Pabon’s body was underneath another vehicle and that only Pabonigefeet
underneath the vehicle concealing Petitioner. (Tr. 418118 According to LieutenarBeyers,
the firearm was not within Pabon’s arm’s reach, as Pabon’s hanaraisdvere underneath the
other vehicle. (Tr. 425:10827:3.) Petitioner and Pabon testified otherwise. Petitioner and
Pabon testified that they were hiding underneath the saimele/éacing each other (Tr.
439:17-22; 440:24-441:10; 442:12-1Pktitioner claimed the firearm belonged to Pabon and he
did not know Pabon was carrying it that evening and that he never saw the firearetinag.e
(Tr. 445:15-446:9 Pabon testiéd that the firearm was his and that he threw it when they hid
from the police and did not see where it landed. (Tr. 495:8-496:3,;B22(19-22.)

The state presented evidence in the form of testinfromy two law enforcement officers
that established the firearm was located in an area over which Petitk@neised dominion or
control. The jury also heard testimony from Petitioner and Pabon that attempted tothhefute
testimony of the law enforcement officer§he jury resolved tis conflicting testimony in favor

of the stateand in doing so, found the state’s witnesses more credible than Petitioner and Pabon.
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A review of the record supports their credibility determinations, as Petitaore Pabon were
impeached during crossxamination on numerous issuasad there were several inconsistencies
in their descriptions of the event$ that night It would be improper for a habeas court to
overturn the credibility determinations of the jury. Indeed, it is clean filoe record thata
rational trier of fact could have found the essential elements of the bagymwd a reasonable
doubt. As such, the state court’s resolution of this claim did not contravene or unreasonably
apply settled Supreme Court lawAccordingly, Petitioner’s dticiency of the evidence claim is
dismissed with prejudicé.

C. Uncorroborated Accomplice Testimony

Petitioner contends that he was convicted based on Pabon’s uncorroborated tegtimony, i
violation of N.Y. Criminal Procedure Law &0.22. Petitionerfirst raised this claimn his 440
Motion, which the state court rejected as “unpersuasive and without m&ée People v.
BermudezIndict No. 3918/00, N.Y. Supreme Court, Queens County Criminal Term, Decision
& Order dated Aug. 7, 2007Additionally, the courtrejected the claims as procedurally barred
under N.Y. Criminal Procedure Law § 440.1@¢2Y as Petitioner “raised or should have raised
these claims on appealld. Petitioner sought leave to appeal, which was derfse@ People v.

BermudezAppellate Division, Second Department, Decision & Order dated Nov. 13, 2008.

4 To theextent that Petitioner’s sufficiency of the evidence claim challenge$ giraay of the other

elements of the crime, it would be improper for this Court to addressdtits of such claims as they were not
raised in the state court and, thus, were rbaasted.

Under N.Y. Criminal Procedure Law § 440(2J{c), a claim is procedurally barrédm appellate review
the facts underlying the claim were in the record at the time of a defendare& app the defendant omitted that
claim from his oher appeal.SeeN.Y. Crim. Pro. L. § 440.1@)(c) (“‘Although sufficient facts appear on the record
of the proceedings underlying the judgment to have permitted, upon appealutb judgment, adequate review of
the ground or issue raised upon the motion, such appellate review or determination occurred owing to the
defendant’s unjustifiable failure to take or perfect an appeal duhieagorescribed period or to his unjustifiable
failure to raise such ground or issue upon an appeal actually perfediad by. .").

21



The Court must dismiss this clainkirst, this claimis procedurally barreftom federal
habeas review as it was rejected by the state court on an independent and adequate state |
ground. SeeWilliams v. Goord 277 F. Supp. 2809, 318-19E.D.N.Y. 2003)(“The Second
Circuit and this Court have previously held that the denial of a 8 440.10 motion for failure to
raise a claim on direct appeal represents the applicatiorifofrdy established and regularly
followed” New York rule”) (quoting Arce v. Smith889 F.2d 1271, 1273 (2d Cirl1989).
Second Petitioner cannot show any prejudice from this ruksgthere is no merit to his claim.
Under N.Y. Criminal Procedure Law 8§ 60.22, “[a] defendant may not be convicted of any
offense upon the testimony of an accomplice unsupported by corroborative evidence ttending
connect the defendant with the commissadrsuch offense.”This protection is inapplicable to
the instant action as it was Petitioner, and not the state, who called his acepfabon, to
testify. The state had met its evidentiary burden prior to Pabon takingtiteastd the state is
not required to call any witnesses to corroborate the testimony of a witmesisef defense.
Accordingly, Petitioner’s claim arising out of uncorroboradedomplice testimony is dismissed
with prejudice.

D. Sufficiency of the Indictment

Petitioner contersl that the indictmentvas insufficient because it did not name him.
Petitioner did not raise this theory before the state courts, and thus, it is unexhausted.
Nonetheless, it is entirely lacking in merit as thetitioner is named in the caption of the
indictment and he and his-defendant are referred to as “Defendants” throughout the body of

the indictmenf In his motionfor a writ of errorcoram nobis Petitioner assailed his indictment

6 Although this claim(and a few othersjvas not exhausted, the Court has the authority to addness

claims on themerits. See28 U.S.C. § 2254(b)(2) (“An application for a writlwibeagorpus may be denied on the
merits, notwithstanding the failure of the applicant to exhaust thediesnavailable in the courts of the Statesge
also Rhines v. Webeb44 U.S. 269, 277 (2005) (“[E]ven if a petitioner had good cause for [failing s@miréis
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on the ground that it was not signed by the foreperson or the District Attofioethhe extent the
Petition can be construed as asserting this claim, it, too, lacks merit. Both {her$oreand the
District Attorneysigned his indictment.

E. Circumstantial Evidence Jury Charge

Petitioner contends that he was denied a fair trial by the court’s fealumstruct the jury
on circumstantial evidence.Petitioner raised this claim on appeal, and it was denied as
“‘unpreserved for appellate revigwwithout citation to any specific authoritySee People v.
Bermudez36 A.D.3d 92829 (2d Dept. 2007) The Court assumes that this ruling was premised
on the fact that Petitioner did not request a circumstantial evidence jury filastrdéonetheless,
this claim is not cognizable on federal reviewhere is no federal constitutional right to a
circumstantial evidencgury instruction See Martinez v. Reynold888 F. Supp. 459, 464
(E.D.N.Y.1995) (denying habeas relief in part because “the constitutigilta due process
does not require a court to give. . special jury instructions when a case is founded on
circumstantialevidencé) (citing Holland v. United State48 U.S. 121, 140 (1955))urther,
“[ t]o theextent Petitioner’s claim is grounded in state law exclusively, the claimesiamable
by a federal habeas colirt See Parisi v. Artys2010 WL 4961746, at *4 (E.D.N.YDec. 1,
2010) (dismissing petitioner’'s clairhased on the trial court’s denial bfs request for a
circumstantial evidence jury instructionMoreover, even if Petitioner had requested the jury
instruction and the court denied his request, the claim would fail. “A special instruoct
circumstantial evidence is required under New York law only when the prosecutse'sasts
solely on circumstantial evidence.ld. at *6 (emphasis in original) (citinBeople v. Ruiz52

N.Y.2d 929 (1981)). Contrary to Petitioner's claims, the prosecution presented both

claims first to the state courts], the district court would abuse its disciitowere to grant him a stay when his
unexhausted claims are plainly meritless.”).
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circumstantial and directvlence. Thus, under New York law, this claim would fail.
Accordingly,Petitioner’s claim is dismissed with prejudice.

F. Discovery Violations

Petitioner contends that the state violatedpristrial discovery obligationsinder N.Y.
Criminal Procedure Law 88 240.44 and 2404A&ich essentially, is a claim assailing the state
for failing to adhere to the discovery requirements set fortheimple v. Rosarid® N.Y.2d 286
(1961). Petitioner faults the state for failing to provide him with transcriptgraid jury
testimony from DetectiveRottas and Frank P. Lorelli, with respect to a separately indicted case
against Petitioner, artdanscripts of grand jury testimony froDetective Cuebas arideutenant
Beyers in the criminal case underlying the instant petitiqet. Y 16(AJ).) Petitioner
contends that Detective Rottas perjured himself by testifying that he wasdbingr officerof
the separately indicted case against Petitionken he was not, and by testifgithat Petitioner
was involved in an attempted robbery “for an unknown material”’ insteaak dfe later testified,
“money.” (Pet. 11 16(€D, H).) With respect to the transcripts of the grand jury testimony of
Detectives Lorelli (who testified before thgrand jury that indicted Petitioner on the separate
indictment), Cuebas and Lieutenant Beyers, Petitioner asserts that the transcripts caald ha
“support[ed] a defense of police fabrication.” (Pet. § 16(G).)

Petitioner first raised this claim in Mgl0 Motion. The state court rejected this claim as
procedurallybarred under N.Y. Criminal Procedure Law 8§ 440.10(2), as Petitioner “should have
raised these claims on appealSee People v. Bermuddndict. No.3918/00, N.Y. Supreme
Court, Queens County Criminal Term, Decision & Order dated Aug. 7, 200@é. Appellate
Division denied leave to appeal.See People v. BermudeAppellate Division, Second

Department, Decision & Order dated Nov. 13, 2008is claim is procedurally barrefdom
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federal habeas review as it was rejected by the state court on an independent and adequate stat
law ground. See supraPart IV.C (explaining thatejection of a claim in state court pursuant to
N.Y. Crim. Pro. L. 8 440.10(2)perates to bar federbhibeas review of that claimMoreover,
Petitioner'sRosarioclaim is not cognizable on federal habeas revi@ee, e.g.Green v. Artuz
990 F. Supp. 267, 274 (S.D.N.Y. 1998) (noting that “the failure to turnResariomaterial is
not a basis for fderal habeas relief as tR®sariorule is purely one of a state law’Finally, to
the extent the Petitiocan be construed as raising a violatiolBaddy v. Marylangd 373 U.S. 83
(1963), the claim lacks merit. There is nothing in the record to suggEsPetitioner was
prejudiced by these alleged discovery violatioAscordingly, Petitioner’'s discovery claims are
dismissedwith prejudice.

G. Prosecutorial Misconduct

Petitioner contends thahe prosecutomunfairly: (1) questionedhim during cross
examinaion about his prior convictiong?) asked him during crossxamination whether he
witnessed Pabon assault anyone on the night of their arrest; (3) impeached Ralltabon’s
plea allocution, thereby putting facts of #emped robbery before the jury in violation of the
trial court’s earlier ruling;and (4) arguedduring summation that(a) Pabon’s guilty plea is
evidence of Petitioner’s guilgnd(b) Pabon and Petitioner were cousir@n appeal, Petitioner
raisedonly one of these groundghat the prosecutor improperly urged the jury to consider
Pabon’s guilty plea as evidence of Petitioner's guilt. (Pet. App.aBB.) The Appellate
Division held that this claim was “unpreserved for appellate review” becauserieels counsel
“either failed to object to the remarks or, when an objection was made, faileduest further
instructions or move for a mistrial after the court issued a curative instructiBedple v.

Bermudez 36 A.D.3d 92829 (2d Dept. 2007) The Appdate Division also held that the
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comments “constituted fair response to comments made during the [Petitionentsjagon.”
Id. In his 440 Motion, Petitioner raised the sagneundand also urged the state court to vacate
his conviction because the prosecutor told the jury that he and Pabon were cousins. (Pet. 440 Br
at 13.) The court rejected the claims as “unpersuasive and without meple v. Bermudez
Indict. No. 3918/00, N.Y. Supreme Court, Queens County Criminal Term, Decision & Order
dated Aug. 7, 2007. Additionally, the court held that tt@ms were barred under N.Y.
Criminal Procedure Law § 440.10(2), as Petitioner “raised or should have raised these claims
on appeal.” Petitioner did not raise any of the other grounds dusrsgate court litigation.

As the foregoing makes clear, none of tireunds asserted in support of Petitioner’s
prosecutorial misconduct claim are properly before this Court. Petitionernagsest grounds 1-
3 in the state courts. As such, he didedtaust themNonethelessf Petitioner was to attempt
to asserthese claimsn state courtvia a 440 motion or avrit of error coram nobisthe state
court wouldreject themasthey could and should have been raised on direct apfaaeN.Y.
Crimind Procedure Law 8§ 440.10(2). Under these circumstances, a federal habeas court
deems the claims exhaustdulit declines to review the claims ‘éise procedural bar that gives
rise to exhaustion provides an independent and adequatéastageound for the conviction and
sentence, and thus prevents federal habeas corpus review of the defaulted Gaan.V.
Netherland518 U.S. 152, 1621996). Thus, this Court is prevented from reviewing grounds 1
3 under anindependent and adequate state ground. In any event, these claims lack mex#
Petitionerand Pabon opened the door for the prosecutor’s questi@egUnited States v.
Beverly 5 F. 3d 633, 6390 (2d Cir.1993) fejectingdefendant’s prosecutorial misconduct

argumentand explaining thatthe governmens opportunity to impeach the defendant’
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credibility once he has taken the stand includes the opportunity to use evidence dksdtarns
from using on its direct cage

To the extent that Petitioner's prosecutorial misconduct claim is premisetheon
prosecutor's comments during summation about Pabon’s plea allgcuhen claim is
procedurally barred. The Appellate Division rejected this ground becauseedetemsel failed
to lodge a contemporaneous objectioft is well sdtled that New Yorks contemporaneous
objectionrule, codified at N.Y. C.P.L. § 470.05, is imalependent and adequatate law ground
that ordinarily precludes feder&labeascorpus review. See Rivera v. Grahgn2012 WL
397826, at *4 (E.D.N.Y. Feb. 7, 2012) (citibpwns v. Lape657 F. 3d 97, 104 (2d Cir. 2031)
Robbins v. Connel)y2011 WL 2748679, at *3 (E.D.N.Y. July 13, 201(i¢jecting petitioner’s
claim as procedurally barred and explaining that]lhere a state court finds a claim of
prosecutorial misconduct unpreserved because defense counsel failed to dadisfy t
contemporaneousbjection rule, the petitioner’s procedural default constitutes an independent
and adequate state law ground for rejecting his habeas™glaim.

Petitioner las made no attempts talemonstrate cause or prejudi@d cannot
demonstrate prejudicas this claim lacks merit First, the prosecutor did noas Petitioner
suggestsjnstructthe jury to find Petitioner guilty based on Pabon’s guilty plea. Rather, the
prosecutorstructured her summation t@mind the jury of Pabon’s contradicy testimony
regarding his guilty plea Initially, Pabon testified that he pleguilty to assault and criminal
possession of a weapon, and that he was the individual holding the firearm that night. The
prosecutor reminded the jury that the transcript of Pabon’s plea allocasamvealed during
crossexaminationpore out different details: Pabon glguilty to “attempted robbery, acting in

concert with another individual, and possession of a weapon, acting in concert with another
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individual” and Paborold the state court that Petitioner held the firearm that night. 558:3

11.) Thus, this argumemtas not improper as it did not mislead the jury on the apatplegal
standards for determining Petitioner's guilt. Second, the prosecutor wasoakddictt this
testimony from Pabon because Petitioner called Pabon as a withess and Palmriéstimony
included statements that weire conflict with statemets he made during his plea allocution.
Neither he prosecutor’'s questisrduring crossexaminationnor the prosecutor's comments
during summationvere improper SeeUnited States v. Tocct35 F.3d 116 130 (2d Cir. 1998)
(“The prosecution and thdefense are generally entitled to wide latitude during closing
arguments, so long as they do not misstate the evidgtmang United States v. Myersoh8 F.

3d 153, 163 (2d Cirl994); Osario v. Conway496 F. Supp. 2d 285, 301 (S.D.N.Y. 2007)
(dismissing petitioner’s prosecutorial misconduct claim, because, among otheitiafir‘none

of the prosecutos’ statements or actions were improper, as they were based on inferehces fair
drawn from the evidence presented at trial”).

Finally, to the extenthat Petitioner’s prosecutorial misconduct claim is premised on the
prosecutor’'s comment during summation that Petitioner and Pabon were cousins,nthis clai
procedurally barred from federal habeas revieRetitioner first asserted this claim in his 440
Motion, which was rejected becauseduld and should have been raised on direct apyie=e.
N.Y. Criminal Procedure Law § 440.10(@) Petitioner has made no attempt to establish cause
or prejudice,and cannot establish prejudice as the claim lackstmPabon testified that the
Petitioner was his cousin. (Tr. 5347 There is nothing improper about the prosecutor’s
restatement of this admission during summation&ccordingly, Petitioner's prosecutorial

misconduct claim is dismissed with prejcel
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H. Ineffective Assistance of Counsel

Petitioner contends thae was denied the effective assistance of counsel, in violation of
the Sixth Amendment. Specifically, Petitioner asserts that counselfailed ta (1)
successfully litigatehe speedy trial motion; (2) investigate false statements contained in the
“crims appearance menuand to request an evidentiary hearing to resdlve alleged
inconsistenciesbetween the “crims appearance menu” and the transcripts ofrigre
proceedings(3) solicit testimony regarding Petitioner’s prior convictions in a manner that would
not overturn the trial court’Sandovalruling; (4) object to prejudicial closing arguments; (5)
request an accomplice jury charged @) request a circumstantial evidence chargetitioner
first raiseda claim for ineffective assistance of counsel, assedau of these grounds, in his
440 Motion. (Pet. 440 Mot. pp. 41.) The trial court rejected his claim as procedurally barred
under N.Y. Criminal Procedurealw 8 440.10(2(c) as Petitioner “should have raised these
claims on appeal.”’Additionally, the trial court held that Petitioner failed to establish prejudice
and “failed to provide any objective evidence to support his clairRetitioner sought leave to
appeal, which was deniéd.

Under the Sixth Amendment, criminal defendants “shall enjoy the right . . . to have the
Assistance of Counsel for [their] defense.” U.S. Const. amend. VI. “[T]he right toetasitise

right to the effective assistance of counseMcMann v. Richardsqn397 U.S. 759, 771 n.14

! Petitioner then moved for a writ of errooram nobisased on ineffective assistance of appellate counsel,

contending that appellate counsel failed to argue that: (1) the indictmeniefextive because it was not signed by
the foreman or the District Attorney; (2) the state failed to corroborateegtimony given by Pabon;d(B)
Petitioner’s trial counsel was ineffective for his failure to: (a) regBesitioner’'s immediate release on his speedy
trial motion or a hearing on the motion; (b) make proper objectiopsequest a circumstantial evidence charge;
and (d) craft detter question to elicit testimony from Petitioner regarding his prior cdovict The Appellate
Division, denied Petitioner’s motion, holding that Petitioner “failed to ¢istathat he was denied the effective
assistance of appellate counsebéePeople v. Bermudes7 A.D.3d 5552d Dept.2008). The New York Court of
Appeals denied leave to appe8lee People v. Bermudd3 N.Y.3d 834 (2009). There is nothing in the petition or
in the accompanying memorandum of law to suggest that Petitoasseérting these grounds in the instant action.
Accordingly, the Court will not address these claims.
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(1970). To prevail onraineffective assistance of counsthim, petitioner must demonstrate
that counsel’s representation “fell below an objective standard of reasnessil measured by
“prevailing professional norms,” and that “there is a reasonable probabditybut for counsel's
unprofessional errors, the result of the proceeding would have been diffef@mnickland v.
Washington466 U.S. 668, 688, 694984). A “reasonable probability” of a different result is a
“probability sufficient to undermine confidence in the outcomd.”

“The burden of establishing both constitutionally deficient performance and esjigdi
on the defendantl.S. v. Birkin 366 F.3d 95, 100 (2d Cir. 2004) (citingtrickland 466 U.S. &
687). Counsel is “strongly presumed to have rendered adequate assistance andl made a
significant decisions in the exercise of reasonable professional judgn&ntkland, 466 U.S.
at690. Generally, “strategic choices made by counsel after autffloiavestigation of the facts
and law are ‘virtually unchallengeable,” though strategic choices ‘made afiehéas complete
investigation are reasonable precisely to the extent that reasonable prafegsigments
support the limitations on investigan.”” Thomas v. Kuhiman255 F. Supp. 2d 99, 107
(E.D.N.Y. 2003) (quotingptrickland 466 U.S. at 690-91).

1. Exhaustion and Procedural Default

As a preliminary matter, Petitioner’'s claimsgarding his trial counsare procedurally
defaulted asNew York rejected thenon an independent and adequate state proceduratrule
N.Y. Criminal Procedure Law 8 440.10(25eeMurden v. Artuz497 F.3d 178, 196 (2d Cir.
2007)("Where the basis for a claim of ineffective assistance of counsel is welligstabinthe
trial record, a state coust’reliance on [440.10] subsection 2(c) provides an independent and
adequate procedural bar to federal habeas review&litioner ha made no attempt to show

cause and prejudice, and Petitioner cannot show prejudice as the claims lack merit

30



2. Analysis

As this Courthas foundthereis no merit toPetitioner’s claims regardingpeedy trial
violations,the accomplice jury instructiomhe circumstantial evidence jury instructi@nd the
prosecutor's summatioras the asserted claims did not amount to violations of federal
constitutional law Thus,counsel’s performance arising out of these alleged violations was not
deficient or prejudicial to Petitioner as the alleged violations are meriflémsCourt is left with
Petitioner's remaining ground for asserting an ineffective assistanceuolsa claim, that
counsels performance was deficient becausminsel improperly solicited testimony from
Petitioner about his prior convictions in violationté trial court’'sSandovaluling.

The record does not support a finding that counsel’s performance was defidierttial
court ruled that, if Peiiner testified, the proseaut could ask him about whether he was
convicted in 1995 and 1998d whether those convictions were felonies. (Tr. 28(21.)

The trial court prohibited the proseoufrom inquiring as to théunderlying facts ospecific
crimes charged (Tr. 30:1:4.) During Petitioner’s direct testimony, Petitiorecounsel asked
Petitioner, “How many times have you been convicted of a crime?,” to whichoRetiti
responded, “Twice.” Petitioner further specified that “both” of themes were “felonies.”(Tr.
437:16-438:9.) The question comported with the cour8andovalruling. Instead, it was
Petitioners false answerthat opened the door to the prosecution’s impeachment. At the
Sandovalhearing, he court permitted thgrosection to ask abouPetitioner's1995 and 1998
convictions, which involved a total of three felony convictions, not &goPetitioner asserted.
Even the prosecutor’s effort to clarify the total number of felony convictiorss pgamissible

under theSandovalruling. Further, contrary to Petitioner's contentions, neither the prosecutor
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nor defense counsel asked a question that was designed to solicit testimony fliomePabout
his postarrest felony convictions.

Nonetheless, defensmunsel’'sasking & these questions does nefquate todeficient
performance. His decision to solicit this testimony during Petitioner’s direct testimony, rather
than waiting for the prosecutor to solicit it during cregamination is the kind of tactical
decision that carts in the Second Circuit are reluctant to second gu8gs® United States v.
Lucianqg 158 F. 3d 655, 660 (2d Cif.998) (affirming denial of an ineffective assistance of
counsel claim as counsgldecision to solicitestimony from a witness about defendant’s prior
bad acts was a tactical decisiondiloow bias on the part of the withess and to dearse
potential impeachmentalue for the prosecution)Torres v. Fisher 2010 WL 1338088, at *7
(E.D.N.Y. Mar. 31, 2010f“An attorney’s election to cause the introduction of evidence ‘is the
kind of tactical decision that courts in the Second Circuit are reluctant to sggessl™ (citing
Jeremiah v. Artuz181 F. Supp. 2d 194, 205 (E.D.N.Y. 2002)). Attorneys routiseligit this
information during direct testimony to deprive prosecutorshefimpeacmentvalue of such
testimony, when heard for the first time during cresamination. Moreover, counsel sought to
use this testimony to bolster Petitioner's doddy by demonstramg that Petitionepled guilty
to those crimebecause “[he] was guilty,” with thabviousinference that he did not plead guilty
to the pendingweapons charge because he was not guilty of that criékgain, this tactical
decision should nobe secondjuessed. See Torres2010 WL 1338088, at *7d{smissing
ineffective assistance of counsel claim @minsel’'s decision to solicit testimony on direct
examination about petitioner’s prior bad acts, which the trial court had prohib&gudsector
from asking was a tactical decision antbunsel’'s performancéell within the Strickland

standard of reasonablenesi®remiah 181 F. Supp. 2d at 208i$¢missing ineffective assistance
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of counselclaim and noting that “by establishing that petitioner admitted guilt in his only prior
incident with law enforcement, counsel could have hoped that petitioner’s testimopgbout
the pending charge] . . . would appear more credible to the jury”).

Finally, to the extent Petitioner contends that his attorney’s questioning yaesing
credibility with the jury,the record compels a contrary finding. Other portions of Petitioner’s
testimony ikely harmed his credibility with the jury. For examplvhen asked why they were
on the street on the night of their arrest, Petitioner and Pabon indicated that thesalkerg to
meet two Yirls,” but Petitioner andPabon contradicted each other as torthmes of the girls.
(CompareTr. 448:13-449:19with Tr. 505:12-21.) They also contradicted each other as to
whether Pabon assaulted anyone prior to their hiding underneath the veh@teapaleTr.
463:1-1Q with Tr. 506:1617.) And they contradicted each other asheir locationsunderneath
the vehicle. CompareTr. 440:24-441:10, 442:12-14vith Tr. 521:19-22.)

For all of the reasons set forth above, the state court’s resolution of thisdithnot
contravene orunreasonably apply settled Supreme Court law. Accordingly, Petitioner's
ineffective assistance of counsel claim is dismissgiia prejudice.

l. Actual Innocence

The Court construes theefition as raising a claim of actual innoceas®etitioner state
that he ts actually innocent of the crimes charged in the indictrhamig cites toSchlup v. Delp
513 U.S. 298 (1995). (Pet. T 7PRetitioner did not raise this claim in any of his state court
proceedings. Thus, he failed to exhaust this claim. Moretaetyal innocence’ itself is not a
free-standing cognizable gund for habeas relief."See Russell v. Rqck008 WL 5333327, at
*5 (E.D.N.Y. Dec. 19, 2008)d{smissing petitioner's claim of actual ircence) Herrera v.

Collins, 506 U.S. 390, 400 (1993)Glaims of actual innocence . . . have never been held to state
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a ground for federal habeas relief absent an independent constitutional violatiomngada the
underlying state criminal proceeding.”)Even if the Court were to consider Petitioner’s free
standing actual innocence claim, he has presented no “niableetvidence . . . that was not
presented at trial."Schlup 513 U.S. aB24 (discussing actual innocence claims and explaining
that ‘[tjo be credible, such a claim requires petitioner to support his allegations tfutersl
error with new reliableevidencewhether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidetiag was not presented at tf)al Accordingly,

Petitioner’s claim of actual innocence is dismissed with prejudice.
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CONCLUSION

For the reasons set forth abptke Petition is denied in its entirety and the case is
dismissed with prejudicePetitioner is denied a certificate of appealability, as he has failed to
make a “substantial showing of the denial of a constitutional rig28.'U.S.C. § 2253(c)(2kee
FED. R. APP. P.22(b); Miller-El v. Cockrel] 537 U.S. 322, 336 (2003)uciadore v.New York
State Div. of Parole209 F.3d 107, 112 (2d Cir. 2000).The Court certifies pursuant to 28
U.S.C. § 1915(a)(3) that any appeal from this Order would not be taken in good faith, and,
therefore,in forma pauperisstatus is denied for purpose of an appe@bppedge v. United

States369 U.S. 438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn, New York
August 30, 2012

/sl
DORA L. IRIZARRY
United States District Judge
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