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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
KEESHA MITCHELL et al.,
Plaintiffs, : MEMORANDUM
DECISION AND ORDER
-against
09 Civ. 15871BMC)
LYONS PROFESSIONAL SERVICES, INGet
al.,
Defendand.
___________________________________________________________ X

COGAN, District Judge.

Before mes the motion of plaintiffs/judgment creditors for pgstigment relieunder
Fed. R. Civ. P. 69(a) and N.Y. C.P.L.R. 5@2%ased oman allegedraudulentconveyancdérom
the defendant/judgment debtor, Lyons ProfessiSealices (“LPS”)to Garrison Protective
ServicesInc. Thefactual issues on the motion were tried before me without a jury. 1 find that
LPS transferred substantially all of its assets to Garrison despite plamiitanding judgment
and that LPS received no consideration for the transfer. | further find thadltieeof the asset

transferred exceedeke amounof plaintiffs' judgment. Plaintiffs motion is therefore granted.
BACKGROUND

Plaintiffs brought this action against LPS, which was a security gaangany and two
of its supervisorfor employment discrimination under federsthte and local lawPlaintiffs
dismissed one of the supervisargdsetted with the otheafter a default judgment was entered
against him LPSalsodefaulted, and | held an inquest on damaattsr which | rendered

judgment severally as to each of the four plaintiffs for a total amount of $266,590.
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Seven weekafter entry of judgment, Garrison, which was another security guard
company, and MiLyonsentered into a “Consulting Agreemérthe Consulting Agreement

provided as follows:

WHEREAS, the Consultafir. Lyons] was recently employed by LYONS
PRCOFESSIONALSERVICES, INC. and established a certain following of
customers and accounts; and

WHEREAS, Consultant, simultaneously upon execution of this Agreement, will
terminatehis employment with LYONS PROFESSIONAL SERVICES, INC. but
shall continue to service these customers and accounts for the consulting fee set
forth below ...

Appended tand referenced ithe Consulting Agreement waspreadsheedntitled“Customer
Data Schedule |.&xisting Purchase Price Accouttsit was a list of therturrent LPS clients
(the “LPS account$ which Mr. Lyonswould attempt tsteerto Garrison along withthe
projected gross weekly revenue of each. These projections were then totaleduaed by the
projectedpayroll costattendantto each accountAs a result of this computation, the Schedule
anticipated net weekly revenues after paywbjust under $8000 per week. This amount was
described on the schedule“@soss Profit,”likely because it was still subject to reduction for
fixed or variable costattendant to eithdtPS’ or Garrison’s business beyond the payroll
expense generated by each accoumtaddition, the Schedule contained a column corresponding
to each client entitletiTotal Purchase. " This was not explained to me, but based on the
numbersit appears that it was the total amount to which the cvasindebted undetts

contract with LPS, although Michael Tenreiro, the President of Gartestified thatypically,

in the security guard industrgny clientis free to terminate its contract on 30 days’ notice.

According toMr. Lyons testimony,the LPS accounts reflected aflthe clients thatPS
had. Once Garrison took over these accounts from MP.3,yonstestified, LPS was

essentially shut down. It had been losing money and accumulating debt for yeais e



Consulting Agreementvhich was whyMr. Lyonsagreed to become a “consultant” for Garrison
Mr. Lyons testified that LPS had no other assets once the clients movediso@aer than a
computer, a fax machine, a copy machine, and a 2000 Ford Taurus patrol car, which he used as

his personal vehicle.

All of LPS’ security guard employeegere entered in Garrison’s computer system;
manyre-applied to Garrison, and to a large extémy continued in their prioassignmentsvith
the former LPS clientsAfter execution of the Consulting Agreement, LPS had no employees.
(Mr. Lyons howevertedified that he remained the sole employee of LRBwithstanding the

terms of theConsulting Agreement

In exchange for referring LPS’ former clients, the Consulting Agreeprentded that
Mr. Lyons but not LPS, would receive consideration of $180,000 per year for three years,
subject to several contingencie&irst, there was a target reveraraount for the LPS clients of
$1,379,62er year(the “revenue target’) Every six months, the parties would review the total
amount collectedn the LPS accounter that period, and the revenue collected was less than
half of the revenue targédr that yearMr. Lyons “consulting fee” would be reduced
proportionately. Second{r. Lyonswould earn 5% of any the gross receipts from any new
client that he brought in to Garrison, but only if the LPS accooligctions hit or exceeded the

revenue target

The testimony at trial wasot entirely clear as tbow this arrangement worked in
practice. The most | can find is the following. FiMt, Tenreirotestified thatalthough the LPS
accounts started doing business with Garrison pursudt toyons efforts under the
Consulting Agreementhreeor fourof the LPS accounts left Garrisahdifferent times within a

period of three to eighteen monthgreafter Until they leftGarrison and continuing for the



clients who did not leave, the weekly revenue projection on the Schedule to the Consulting

Agreemen@pproximatedvhat those cliets actuallypaid.

Mr. Tenreiroalso testified thavir. Lyonsdid not hit the revenue target for the fiystar
of the agreemeninissing it by about 30%, and it went down for the remaining two ydées
recall from memoryhow theLPSaccounts performed under the second and third years of the
agreementand plaintiffs had apparently taken no discovery to obtain this information, but M
Tenreirobelieved that over its termVr. Lyonswas paid approximately $300,000. That amount
included additional revenues based on new busineskithaonsbrought in, but MrTenreiro
was not asked and did not explavhy Mr. Lyonswas paid additional sums for new business
since he did not hit the revenue target. Finally, Mmreiroexplained thaGarrisongenerates

gross profitof about 30% anflasa net profit margin of 298%.

As to any services provided to Garrison by Mr. Lyons after execution of the Consulting
Agreement, the record shows that Mr. Lyons made the introduction of the LPS tdient
Garrisonand either based on his recommendation of Garrison or the mere fact that he advised
clients that he washutting down LPS, or both, the clients agreed to move their business to
Garrison There were some telephone calls by Mr. Lyons to Garrison thereafter butdiee re
contains no indication that he actually provided any services beyond his initialemdatf

Garrison to LPS’ clients



DISCUSSION

Plaintiffs challenge Garrison’s acquisition of tleSaccounts as constructively
fraudulent under N.Y. DebtdEreditor Law 873-a (McKinney 2018' The statute provides

that

[e]very conveyance madwthout fair consideration when the person making it is

a defendant in an action for money damages or a judgment in such an action has
been docketed against him, is fraudulent as to the plaintiff in that action without
regard to the actual intent of the defendant if, after final judgment fqulaeiff,

the defendant fails to satisfy the judgment.

Id. To prevail on a claim under NYDCL § 24&3-a plaintiff must establish that (1) the
conveyance was made without fair consideration; (2) the conveyor wths,tame of the
conveyance, “a defendant in an action for money damages” or “a judgment in sudbrahasct
been docketed against him”; and (3) the conveyor has “failed to satisfy the judgiéeDCL §

273-4a. Sedsrace v. Bank Leumi Trust Co., 443 F.3d 180, 188-89 (2d Cir. 208g)r-Outten

v. Taylor, 248 A.D.2d 934, 670 N.Y.S.2d 295, 296 (4th Dep't 19B®intiffs’ theory of the

case is that LPS conveyed asset after final judgment had been entered against it and received
no consideration for it. The “asset” upon which this theory based is, as describedLlyphér.

and Mr. Teneiro in their testimony, LPSbook of business,i.e., the customer service contracts

that LPS held prior to the transfer.

! There arehreenotable points about plaintifftheory of the casas set forthheir posttrial briefs. Firstfor

ressons that are unexplaingaaintiffs are not proceeding on a theory that Mr. Lyons had an actual iotdefraud
plaintiffs when he engaged in the transaction with Garrigdich would be actionable unddrY. DebtorCreditor
Law §276. Second, plaintiffs have not invoked N.Y. Delfoeditor Law§273, which permits avoidance of
transfers by an insolvent transferdrhird, although plaintiffgpurportto rely on N.Y. DebtoiCreditor Law 875,
which renders avoidable any temttion in which the debtor intends to incur a debt, that statute has notapplica
here. Section 275 is prospective, and addresses the situation where ameahtaripiation of incurring a debt or
judgment, transfers assetslere, LPS had alreadyffered a judgment wheir. Lyons engaged in the transaction
with Garrisonso there was no anticipatory transfer as contemplated by §275.



In response, Garrison contends that (a) there is no proof in the record thatd. PS wa
insolvent at the time of the transfer; (Bintiffs have failed to demonstrate any effort to execute
upon the judgment; and (c) plaintiffs have failed to prove that the accounts transferest/ha

value.

Garrison’s first two arguments can be readily rejected based upon the plain lanfuage
the statute and the cases applying it. As noted alseefn( 1, supra), plaintiffs are not
proceeding under 8273, which requires a showing of insolvency. They are proceeding under
8273-a. There is nothing the language o§273-a that requires insolvency of the transfaor
any effort to execute on the judgment. Rather, it is incumbent on the debtor, which obviously
knows it hasajudgment against it, not toainsfer assets for less than fair consideratiaii it
has paidhe judgment.In effect,§273-a substitutes the requirement of an unpaigment (or a
pending action) for the requirement of insolvency in 8273. As the court correctly noted in

Republic Insurance Company v. Levy, 69 Misc.2d 450, 329 N.Y.S.2d 918 (1972):

“Even if the gift was made without intent to defraud and if the judgment debtor

was not rendered insolvent thereby and is not insolvent after judgment but simply
chooses not to satisfy it, there is nevertheless no reason for requiring the judgment
creditor to pursue him rather than a gratuitous recipient of the delsteeis'a

From this, it is evident that the question of insolvency is irrelevant to the
considerations at hand. ...

The statut only requires that defendariail to satisfy the judgmeritA showing

of defendants' failure to pay the judgment when entered is sufficient te entitl
relief to plaintiff under section 273-a without having to resort to enforcement
proceedings. This interpretation is reinforced by the language in the cosnment
wheren they sanction relief under the section even if defendant “simply chooses
not to satisfy it. It is also consistent with the committee's intent to ‘discourage’ a
defendant from disposing of assets in contemplation of an adverse judgment.

Id. at453, 329 N.Y.S.2d at 921 (quoting Advisory Committee on Practice and Procedure, Third

Preliminary Report (N.YLegis.Doc.1959 No. 17), p. 288 Accord Dixie Yarns, Inc. v.




Forman 906 F.Supp. 929, 9385.D.N.Y.1995 (“a claimant under § 273-a need not
demonstrate the insolvency of the judgment debtor. It is sufficient to suppatatim that the

judgment has not been satisfigdln re Panepintp487 B.R. 370, 372 @kr W.D.N.Y. 2013)?

Garrison’s somewhat morelsstantial argument is that plaintiffs have failed to offer
proof of the value of the book of business that Garrison received. To be sure, the theory of
damages in plaintiffposttrial submissions insufficient Plaintiffs attempt towork off the
Scheduled the Consulting Agreement. They take the approximate $8000 per week net payment
(after security guard salariefspm the date of the Consulting Agreement and project it out to the
date they filed their podtial brief, coming to a total ¢#1,381,118 (which is quite close to the
revenudarge). Since this is in excess of the judgment, plainéftpue, they are entitled to

judgment against Garrison in the full amount of the judgment.

There araleficiencies with plaintiffs’ calculation. Suffice it to say that we knownfro
Mr. Terreiro’s testimony, that theevenue targawas not hit, and, indeedeveralLPS clients left
Garrison between three months and eighteen months after they came. Thus, thersissfoio ba
assuming, as plaintiff£alculation does, that the revenue stream in the Schedule to the
Consulting Agreement was fully realized. We know it was not. And plaintiffs havedfifer
evidence of the precise or evaasonablestimated revenue that Garrison in fact collected from

the LPS accounts subsequent to the Consulting Agreement.

2 Even if plaintiffs had to show insolvency, | would easily find that hererri€m points out that New York cosrt
require a “balance sheet test” for insolvency under the D&bretitor Law, citindn re Chin 492 B.R. 117, 127
(Bankr.S.D.N.Y.2013) and argues that plaintiffs have failed to submit evidence of the vathe a$sets that LPS
transferred or retairk so insolvency cannot be shovalance sheet testing is a useful tool when the value of

assets transferred or retained is in isddewever,Mr. Lyons’ testimony is cleathat LPS hado more assets after

the transfer, and obviously it was subject to plaintiffs’ judgment. Monk also testified that the business was

losing moneywas “failing” in his words,and had unpaid tax obligations. | wouldn't need a balance sheet to tell me
that LPS was insolvent at the time Mr. Lyons and Garrison entered intoathsultingAgreement



Garrison also argues that, in fact, the LPS accounts had no real value and3host LP
nothing through the Consulting Agreement. It points out that plaintiffs offered no expert
testimony as toalue, that th&.PS customecontracts were not assignable, and that their only
value was based on Mr. Lyons’ personal relationship with the clients and thus itrwiagokk’

personal connections, not the contracts, that had any value.

| reject Garrisois effort to exalt form over substance. Garrison and Mr. Lyansall
this a Consulting Agreement if they wdat(obviously they do), but & clear that what really
happenedherewasa sale of the only LPS asset that had any vallre. Tenreirds opinion
expressed at trial that the LPS accounts were worth nothing to him, only Mr. loadds ¢
generate the income, is comvent but ignores the fact that the acasustill had to be serviced
and that all Mr. Lyons had to do was steer them to Garrison. Both Mr. Lyons aférivieiro
described thigssetis a‘book of business,” but it was not Mr. Lyons’ book of businegswas
LPS. That is so even though Mr. Lyons had the personal connections to transfer the book. H
was an mployee of LPS and he and Garrison could not disguise the consideration for LPS’ book

of business as a “consulting fe&us insulating it from the reach bPS creditors.

If Mr. Lyons had wanted to shut down LRS&d let its clients fend fahemselveshe
could do so ‘hehad no obligatiorio keepworking for LPS creditors. Buif he wanted to
realize value fothat book of business, he could not kédpr himself Before he Consulting
Agreement, LPS had a book of business that had sufficient value that Garrison wansed, to bu

and yetLPS received nothing for it.

A number of caseecognizethe value inherent in the transfer of a debtor’s book of

business, even if it is the debtor's employees who control the business. In In reaSiV& B

Company, 435 B.R. 86 (Bank$.D.N.Y.2010), for example, the debtarsecuritis broker-



dealer, was having severe finan@abblems. It met with a potential purchgs&&l, which was
another brokedealer AGI stated that although it would not purchase the dedfxtastomer
accounts-thedebtors prime asset outright,it would take over the managementtbé
accountsand pay the debtor’s presidenteefor referring them(although, in the event, no such
fee was paid).Thedebtors president thereupodirected its clearing agent to transfer its
customer accounts tbe transferebrokerdealer Concurrently with this instruction, the debtor
went out of businesslelisting itself with the Securities and Exchange Commission and the
National Association of Securities Dealers, so #fr a shortvind-down periodit would no
longerbe able tdegally manage its client accouni®he debtors customers were thenotified

that their accounts would Imeanaged by AGulnless the customers affirmatively opted out.

Even though the accounts had been controlled by various brokers who wergess uf
the debtor, each of whom of course had a personal relationship with the customer, the court
found that the debtor had an interest in managing its book of business, and transferring that
interest vithout consideration was consttively fraudulent “S.W. Bach’s brokers were free to
join other firms, and their account relationships were free to follow them, but treahdbalter
the fact that the right to manage the accounts was transfetcect 880. It further held that
“[w]hether specific accounts followed their brokers to AGI, or were transferreditardGhen
shortly afterward were again transferred elsewhere, may affect the anficompensable

damages, but it does not affect issues of lialility.

The facts ininternational Fidelity Insurance Company v. Unlimited Sales & Marketing

Inc., No. 07-0324, 2008 WL 2589135 (Ariz. App. June 26, 2008), although presented in the
context of an actual intent to defraud claim, are indistinguishable from thetiesise.The

business of the debtor, a collection company, was failing, and it #tkajidgment entered



against it Its primary remaining asset was a book of business containing the names of 800
clients. Its president shut the company down, and he and its employees went to work for another
collection company, where he was paid betweén ahd 20% of all commissions earned on the
debtor’s former book of businesshdtrial and appellate courts foutigatthe book of business

was an asset of the debtor, and awarded dansagesthe debtor had received no consideration

for its transfer’ Seealsoln re Hdler Ehrman LLP No. 08-32514, 2013 WL 951706 (Bankr.

N.D. Cal. March 11, 2013) (debtlmw firm’s “unfinished businessj'e., pending matters taken
by former law firm members when they moved to new djroonstituted valuable ass#tthe

debto); In re F&C Services, Inc44 B.R. 863 (Bankr. S.D. Fla. 1984) (recognizing book of

business as asset of insolvent debtor, despite debtor’s president’s claim that hehuacenout

to transfer it because business was fajling

| therefore reject Garris@contention that LP&lient accounts were some sort of
personal property of Mr. Lyons and not LPS. Those accounts werfe&adset and LPS

receivel nothing for tlem.

Thequestion remains, however, as to what the value of those accounts thahbWwave
rejected plaintiffsspeculative theory. As Garrison points out, the valuation of a book of
business is usually a question resolved by expert testimony, and none was offered he
Nevertheless, on the particular facts of this caseemgeadilyapparentthat the value of the

LPS accountsxceedghe amount of plaintiffsudgment.

By Mr. Tenreirds testimony, Garrison paid Mr. Lyons approximately $300,000 in

“consulting fees” (really commissions) over the three year term ofgife2ient. It is no

3 Although Arizona has adopted the Uniform Fraudulent Transfer Acippssed to New Yotk adoption in the
DebtorCreditor Law of the Uniform Fraudulent Conveyance Act, there is narelifée between them as to
recognizing a book of business in a debtor company as a valuable asset ofaheTdebsame is true with regard
to the fraudlent transfer provision of the Bankruptcy Code|UL$.C. §548.
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wonder. Although precise numbers were not presented tthenmference is clear froMr.
Tenreirds testmony thatGarrison receivetietween$2 million and $2.5 millon in revendsom
servicingthe LPS accountsluring those three year8Ve can derive this because Mr. Tenreiro
testified that Mr. Lyons missed his revenue target in the first yedndayt 80% which would
meangrossrevenue ofust undei$1 millionin that first year We also know that had he hit the
revenue target each year, Mr. Lyons would have beeragail$540,000 ($180,000 per year
for three yearsdn gross revenue of $4,138,866 from the LPS accolinte fact that he
received55% of his maximum amount under the Consulting Agreement ($300,000 of the
$540,000 compels the conclusion that Garrison received abo@ti@lion, which is 596 of its

maximumanticipated gross revenugem the LPS accounts under the CoriaglAgreement.

Of course, these are rough numbers, but they show that no matter how one values the
LPS accounts, they were wodHotmorethan the amount of the $266,5@@gment that
plaintiffs had obtained againsPS. Even standing alonehéapproximately $300,000
“consulting fee”paid to Mr. Lyonswas in excesef the judgment, and obviously Garrison did
not expect to break even on the LPS book of business once it paid Mr. Lyons his consulting fee
Considering that some number of tbemer LPS clients are still being served by Garrison today,
it seems clear that no one could reasonably value the LPS acfmdess than the amount of

thejudgment, and indeed, less than the approximately $300,000thkayons received.

| seeno need for experts to engageaivaluationexercisevhen Garrison and Mr. Lyons,
in an armdength transetion, indicated a mutually perceived value for the LPS acsdbat
exceeds plaintiffsclaim. In addition,there isa basic equity in resolving the case in this manner,

because, as notatbove, although plaintifisave not asserted an actual interdefraud claim,

* | am rot crediting Mr.Tenreirds testimony that Mr. Lyons received some unspecified amount from fugingi
new businessSince he did not hit the revenue target, the Consulting Agreemembtditlow it.
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Mr. Lyons was not entitled to be paid anything for LPS’ book of business while fitavintire

left with anworthlessshell?

| therefore conclude that plaintiffs have proven their claim of fraudtdansfer under
N.Y. DebtorCreditor Law8273-a, and that the value of the LPS accounts, while not

ascertainable with prec@i on this record, was in excess of the amat plaintiffs judgment.
CONCLUSION

Plaintiffs’ motion for relief under N.Y. C.P.L.R. 5225 is granted. The Clerk is directed to
enter judgmenin favor of plaintiffs and against Christopher Lyons and Garrizatective

Services|nc., jointly and severally, in the amount of $266,590.

SO ORDERED. Digitally signed by Brian M. Cogan

U.S.D.J.
Dated: Brooklyn, New York
September 1, 2013

® Garrison has narguedthat its receipt of the frauduleadnveyanceshould be excuseteauseit acted in good
faith, although some of Mr. Tenreimtestimony at trial was evocative of this defentedoes not matter Good
faithis an issuenly when the transferee has p&iir consideratioto the debtor, and, here, Garriguaid no
consideration teéhe debtor.In other words, lack of good faith will render a coraege for fair consieration
voidable but the presence of good faith wilbt save a conveyance that lacks fainsideration Seeln re Trace
Intern. Holdings, InG.287 B.R.98, 107(Bankr.S.D.N.Y.2002).
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