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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SKOCZYLAS,
MEMORANDUM AND ORDER
Plaintiff,
| 09 Civ. 2035 (ILG) (RML)
- against-
UNITED STATESOF AMERICA
Defendantand CountetClaimant

- against

BREEN,etal.
CounterDefendants,
GLASSER, Senior United States District Judge:

Plaintiff Dvora Skoczylag“Skoczylas”or “plaintiff’) brings this actiorto abate a
trust fund recoverpenalty thathe InternaRevenue Service (“IRS”) assessed against
her pursuanto § 6672of the Internal Revenue Code of 1986, as amendesl“Gode”)
and torecoverpartialpayments shenade to satisfy this penalty. The government
brings counterclaims against both Skoczylas and Brieen(“Breen”) for full payment
of assessed tax penalties with interest. Curremefpre the Court aremotions and
crossmotions for summary judgment by all parties. Hoe teasons that follow,
Skoczylas’motion is DENIEDthe government’s motion against Skoczylas is DENJED
Breen’s motion iSRANTED in part andENIED in part, and the government’s motion
against Brer isSGRANTED in part andENIED in part

I. BACKGROUND

A. Facts
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Unless otherwise noted, thellowing facts are undisputed. Long Island Health
Associates Corp. (“LIHAC”) was formed in 1996 witwo shareholders, Dr. Irwin
Mansdorf and Dr. Tali Skoczylaplaintiffs husbandt{o acquire Hempstead General
Hospital (“HGH?”) out of bankruptcyCertification of Jeremy M. Klausner dated Mar.
19, 2012(*Klausner Cert.”), Ex. 1 (Lanzafame Dep.), atl8, 19; Ex. 3 2 (Dkt. Nos. 26
4, 26-6). Shortly thereafterDr. Skoczylagransferred hi®$0% stake in LIHAGoO his
wife, the plaintiff(hereinafter “Skoczylas;)or no considerationld., Ex. 1 (Lanzafame
Dep.), atl9-20; Ex. 4 (Skoczylas Dep.), at 18fter acquiring the shareSkoczylas
served on LIHAC's Board of Directors as ChairmanPoesident of the Boardd., Ex. 4
(Skoczylas Dep.), at 12Skoczylas received no compensation or reimbursemfamther
services as a director of LIHA@nd received no dividendisom her owrership of
LIHAC stock. Dvora Skoczylas’ Statement of Matéfacts in Support of Motion for
Summary Judgment dated Mar. 19, 2012 (“Pl.’s 5611"8739 (Dkt. No. 261). In 1999,
LIHAC completed itsacqusition ofHGH and changed the hospitateame tdsland
Medical Center (“IMC”). Klausner Cert., Ex. 1 (Lamfame Dep.), at 221; Pl.’s 56.17 25
In July 2000 Dr. Mansdorftransferred his shared LIHAC to Skoczylas for no
consideration because he was leaving the countakimg Skoczylas the 100%
shareholdeeffective November 2, 2000. Pl.'s 56.1 1473 95.

During her tenure as a director of LIHAC, Skoczyddtended every Board
meeting.1d. 11 6869. At the July 25,2000 Board meeting, th€hiefFinancial
Officer (“CFO”) Walter Schat£"Schatz”)“painted a grim picture of LIHAC's financial
condition” and “stated that the administration wasy concerned with meeting payroll
and payroll tax obligtions.” 1d. § 72. In August 2000, LIHAC began to contemplate

bankrupty. Klausner Cert., Ex. 18. Ainemergency September 7, 2000 Board
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meeting, both the Board and management agreedotdratruptcy was the only viable
financial option.Pl.’s 56.1185. On October 3, 2000, LIHAC filed a voluntarytp®n
under Chapter 11 of the United States BankruptayeCdd. I 86. From October 2000
through about December 2003, LIHAC operated asldaran-possessionld. 1 96.

As a debtofin-possession, LIHAC was required to file Monthly Oaeng
Reports (“MORs”) with théankruptcycourt. Id.  97. These reports contained tax
information, among other things, and were preplaard signed by Schatz from October
2000 through Heruary 2001. United States’Local Rule 56.1(a)t&t@ent dated Mar.
22,2012 (“Govt's 56.1") 11 124 (Dkt. No. 272).2 Onor about September 1, 2001,
Schatz hired Gary Hung ("Hung”) as LIHAC's Contrallend Schatz resigned a few
weeks later.Pl.’s 56.199 102, 104 Hung’s staff prepared the MORs for the remainder of
the debtofin-possession period, subject to review by Hung. 8xatlion of Attorney
Reiser dated July 12, 2012 (“Reiser Decl.”), EXHung Dep.), at 1779 (Dkt. No. 439).
Hung offidally became CFO around May 2003, but this was nyeaditle change
because “Controller and CFO were the same thifd.% 56.1 1 168, 170.

In September 2001, the@EO David Bukste(“Bukstel”) hired Breen as Chief
Operating Officer (“COQ”) to “oversetne clinical operations of the hospital,” ensure
regulatory compliance, and act as “an assistanhecCEO.” Reiser Decl., Ex. 1 (Breen
Dep.), at 1516. In May 2002, Bukstel resigned and Breen was prom aoeCEO
effective June 1, 2002d. As CEO, Been hired both financial and operations

personnel Although he did not become CEO until June 2002 eBreigned MORs from

1 After LIHAC declared bankruptcy, it experienced nagement changes in 2000
and 2001 and attempted to attain +iot-profit status, which has no relevance to this
action. Govt’s 56.1 Opp™n 11 87, 89, 924, 100, 12223.



December 2001 through December 2002 becausMiRsfrom December 2001
through June 200®ere not filed until after he became CE@. at 4647, 241;,Govt’s
56.1 19 14, 36.

As Controller Hung oversaw LIHAC's payroll departmefiom September 2001
through August 200.3PI.’s 56.1f 177. Hung’s staff prepared, signed, and filed IRS
Forms 941 on behalf of HAC under his supervisioh.United States’Local Rule 56.1(b)
Statement of Genuine Issues to be Tried dated G20 12 (“Govt’s 56.1 Opp'n”) § 184
(Dkt. No. 361). Hung’s staff, also under his supervision, transedtfunds to the IRS
for payroll taxes each quarter; if therasva balance of payroll taxes due at the end of
the quarter, Hung’s staff was supposed to writbeck to the IRS to cover itd. 1 185
86. But,duringHung’s tenure at the hospital, there were timesmwtiere were
insufficient funds to cover the peoll taxes. Pl.’s 56.1 9 194As a resultHung
independently decided that LIHAC should pay its mlyexpenses before its payroll
taxesduring thefirst threequartersof 2002and the first two quarters of 2008d.

199. He testified:

Q. What wagour testimony?

A. Okay. My testimony was that | paid payroll firsté paid the payroll
taxes when we can pay them.

Q. But that was your decision; correct?

A. Yes. Because the money was there | had topagyoll first.

Q. Did anyone help you?

A. No. Because payroll had to go first.

Q. So you did make that decision on your own?

A. To pay payroll, yes.

2I|RS Form 941is an employer’s quarly federal tax return. Employers are
required to withhold payroll taxes from employeesiaeport thenguarterlyon Form
941. See26 U.S.C. 83102(a), 7501(a); 26 C.F.R. § 31.60114a)
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Reiser Decl.Ex.7 (Hung Dep.), at 18@®7. Because Hung decided to pay payroll
expensedirst and there were insufficient funds to covetlopayrollexpensesnd the
payroll taxes| . IHAC did not fully pay federal payroll taxes in eHirst three quarters of
2002 and the first two quarters of 200I8l. at 9699;Pl.'s 56.1 1 222 As LIHAC's
finances continued to deteriorate, IMC ceased ofp@na on July 24, 2003, Hung was
laid off in August 2003, and LIHAC’s Chapter 11 baoptcy was converted to a Chapter
7 bankruptcy on December 2,2003. Pl.’'s 56.1 1-RG6213.
B. Disputed Facts

The partes dispute Breen’s knowledge of LIHAC's failurepay federal payroll
taxes in 2002 and 2003. Breen testified that hed“hegular discussions with Gary
Hung about the hospital’s financial condition, whiocluded discussions about all
liabilities and specifically the tax liability.” &ser Decl., Ex. 1 (Breen Dep.), at 102. He
claims that he had no knowledge of any unpaid fatlexx liabilities until late 2003
because of Hung's assuran@sdthe misleading regrts Hungprepared 1d. at 10304;
Ex. 3. Breen also testified that he thought payroll taxese paid because he saw wire
transfers to the IRS on operating statements, lag mot aware that these were only
partial payments by Hundd., Ex. 1 (Breen Dep.gt 6570. Contraily, Hung claims
that he informed Breeat some point in 200that taxes were not paidd., Ex. 7 (Hung
Dep.), at 117. He testified:

Q. What exactly did you say to Mr. Breen at thiseting in his office?
A. That taxes werent paid. “WeTe not currenthvihe tax liabilities.”
Q. What did Mr. Breen say?

A. He didn't say anything at all.

Id. at 117#18. The governmenalso contendshat Breen was aware of the unpaid taxes

becauseach MOR filed with thédankruptcycourt, most of whictBreen signed,



“contained a schedule of PeBetition Taxes that revealed escalating balancesptid
federal employment tax liabilities for the periodem January 1, 2002 through
December 31, 2002.” Govt's 56.19 43. Bremunters that the Po$tetltion Taxes
document appended to the MORs did sbbwthat that there were unpaid federal
employment taxes, antthat he lacked the financial sophistication to ursdand payroll
tax information. Response on Behalf of John Breebnited States Local Rule 56.1
Statement dated July 12, 2012 (“Breen’s 56.1 Opph43 (Dkt. No. 41); Reiser Decl.,
Ex. 1 (Breen Dep,)at17-23, 4445, 178.

The partiesalsodispute Skoczylas’'role, knowledge, and level ofdlvementin
LIHAC throughout the debtein-possession periofilom October 2000 through about
December 2003While the parties agree that Skoczylas was invoivedlHAC's
decision to declare bankruptdl.’s 56.111 78, 85, she claims that she had “no role”
afterwards and was not involved in the decisionetoninate the hospital's management
company, hire a new management company, or hireva@EO because sheaw cut out
of the decisioamaking processld. 1 81, 83, 800, 9294. The government disputes
this, arguing that Skoczylas was involved in theisliea to hire a new mnagement
company andhatshesigned MORs from March 2001 through November 20Gavt’s
56.10ppn 71 81, 83, 89, 924, 99. The parties agree that Skoczylas was naived in
hiring Hung, Pl.'s 56.1 1 103, but dispute whetsbke was involved in hiring Breeor
promoting him to CEO. Govt’s 56.1 Opp™fL11 11517, Dvora Skoczylas’ Reply

Statement of Material Facts in Support of Motion Bummary Judgment dated Aug. 5,



2012 (“Pl.’s 56.1 Reply”) 1111, 117 (Dkt. No. 48l).3 The parties agree th8reensigned
the MORsonce he became CE®IL.’s 56.1 1 119, 121, btiey dispute whether he
provided them to Skoczylas. Govt's 56.1 Opp’n P 125koczylas argues thas &EO,
Breen reported to a group of creditors termed ha&rties in Interestfiot the Board,
and she was cut out of all management function%, $9.1 { 12846, 15467, which the
government sputes Govt's 56.1 Opp'n T 1287, 14346, 15960. The government
argues thaBkoczylas was involved in financial management beeawer signature
appears on every payroll cheghe had checkigning authoity over LIHAC's bank
accounts, and she signed LIHAC’s corporate taxmein 2000.Gov't’s 56.1 Opp'n{ 1
182-83; Govt’s 56.1 19 2021. Skoczylas ountersthat she was unaware of the printed
signatureon the payroll checks, she only technically hadhauity over LIHAC’s bank
accounts, which she did not use, and her tax resigmature was purely ministerial.
Pl.’s 56.1 Reply 1 183; Plaintiff's Opposition tei2ndant’s Statement of Material Facts
dated July 62012 (“Pl.’s 56.1 Oppn”) 11 2@1(Dkt. No. 352).

The parties agrethat from September 2002 through December 200 2|Rise
corresponded with Hung regarding LIKEA unfiled payroll tax returnsReiser Decl.,
Ex. 4. Hung testified that he stored all IRS corresponaeimca filing cabinet andid
not share it wittBreen orthe Board, including Skoczyladd., Ex. 7 (Hung Dep.), at 89
90, 9294. As a result, the correspondence was not discovergd September 2008y
a financial consultantat which point Breen contacted the IRS. ReiseclDEX. 6 § 10.
Breentestified that he offered to pay part of the deliegt tax liability using LIHAC's

available funds, but the IRS could not accept paytrbecause the funds were

3 Although Local Civil Rule 56.1 does not requireeply statenent of factdy the
movant it also does not forbid itTherefore, the Court will consider reply statemeafts
facts.



encumbered by the bankruptcdgeiser Decl., Ex. 1 (Breen Dep.), at-86. The
government disputes this, arguing that LIHAC hadess to nearly $2 million in
unrestricted funds that Breen did not use to satisé tax liability. Govt's 56.1 1 45
Skoczylagestified that when shwas informed of the tax liability, she asked Breen
LIHAC could use its remaining funds to pay the IR8t Breen replied that it could not
due to the bankruptcy. Klausner Cert., Ex. 4 (Sktas Dep.), at 885.

C. Procedural History

In late 2004, the IRS Revenue Officer assignedis tase contacted Skoczylas
regardingpotentialpersonal liability for LIHAC's unpaid payroll taxasnder § 6672 of
the Code. Pl.’s 56.19 215. On September 12, 20l06Revenue Officer sent Skoczykas
letter proposing to assess a penalty against hesyant to 8§ 6672. Klausner Cert., EX.
39. On November 10, 2006, Skoczylas protested #mafiy, and on February 11, 2008
the IRS rejected the protedid., Exs. 4841. On July 31, 2008, Skoczylas appealed the
penalty to the IRS Appeals Office, which declinedabbate the penalty on November 17,
2008.1d., Exs. 4243. In December 2008, the IRS assessed the peagdtn st
Skoczylasand on January 12, 2009, Skoczylas submitted IR®WR43 requestiga
refund and abatementd., Ex. 44.

After exhausting her administrative remedies witthe IRS, Skoczylas initiated
this action td'abate the remaining outstanding balance of thesTRund Recovery
Penalties assesdagainst” her ando recover monewlready paido satisfy the
penalties.Complaint dated May 13, 2009 (“Complf) 4, 53(Dkt. No. 1) In response,

the government brought counterclaims for full payrhef the penalties with interest

4The Complaint refers to “Trust Fund Recovery Peiealtbecause gyroll taxes
that employers deduct from employees’wages ard hglthe employer in a special trust
fund for the government’s benefigee26 U.S.C. § 750 1.

8



and interpleaded BreerUnited States’ First AmendieAnswer and Counterclaims dated
June 18, 2010 (“Countercl.”) (Dkt. No. 12).

On March 19, 2012, Skoczylas moved for summary juedgtron her claims
against the governmenMemorandum of Law in Support of Dvora Skoczylas'tiom
for Summary Judgment (“Pl.Blem.”) (Dkt. No. 262). The government filed its
opposition to Skoczylas’motion on July 6, 2012,itéd States’Memorandum of Law in
Opposition to Plaintiff's Cross Motion for Summalydgment (“Govt's Oppn”) (Dkt.
No. 36), and Skoczylas filed her lgmn August 5, 2012. Reply Memorandum of Law in
Further Support of Dvora Skoczylas’ Motion for Surmamg Judgment (“Pl.’s Reply”)
(Dkt. No. 48).0n March 22, 2012, the government moved for sumnmuasgment
against both Skoczylas and Breeviemorandum ofaw in Support of the United
States’ Motion for Summary Judgment as to Dvorac3ilas and John Breen (“Govt’'s
Mem.”) (Dkt. No. 27#1). Skoczylas filed her opposition to the governmentistion on
July 6, 2012Dvora Skoczylas’Memorandum of Law in Oppiosin to United States’
Motion for Summary Judgmer{tPl.'s Oppn”) (Dkt. No. 35), and the governmenlet
its reply on August 5, 2012United States’ Reply to Dvora Skoczylas’ Memorandoim
Law in Opposition to United States’ Motion for Sumany Judgmen¢“Govt’s Reply to
PL.") (Dkt. No. 47). On July 11, 2012, Breen moved summary judgment against the
government and opposed the government’s motioménsame filing, Memorandum of
Law on Behalf of John Breen in Opposition to thetMa of the United &tes for

Summary Judgment (“Breen’s Opp'n”) (Dkt. N40)>and the government responded

5Breen’s motion for summary judgment, des@Epanning/9 pages, does not
contain a statement afaterial factsn numbered paragraphs as required.bgal Civil
Rule 56.1(a). “Failure to submit such a statemraat constitute grounds for denial of
the motion.” Local Civ. R. 56.1(a). Nonethelefs,the sake of efficiency and in light of
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on August 31, 2012United States’Reply to John Br@'s Memorandum of Law in
Opposition to United States’ Motion for Summary gutent (“Govt's Reply to Breen”)
(Dkt. No. 51).
. Legal Standards
A. Section 6672
Section 6672(a) provides, in relevant part, that:

Any person required to collect, truthfully accodat, and payver any tax
imposed by this title who willfully fails to collésuch tax, or truthfully
account forand pay over such tax, aillfully attempts in any manner to
evade or defeat any such taxtbe payment thereof, shall .be liable to a
penalty equal to the total amount of the eaaded, or not collected, or not
accounted for and paiaver.

“lUlnd er section 6672(a), an individual may be held leafolr unpaid withholding taxes
if: (1) he or she was a responsible person’folteztiion and payment of the employer’s
taxes; and (2) he or she ‘willfully’ failed to cofypwith statutory withholding ta

requirements. Winter v. United Statd96 F.3d 339, 344 (2d Cir. 1999). “The

assessment of the tax creates a prima facie cdsbdity, and the person against whom
the penalty is levied bears the burden of estabighy a preponderance of thei@ence
that at least one of the two elements of section26l@bility does not exist."Schwinger

v. United States652 F. Supp. 464, 466 (E.D.N.Y. 1987).

Although “[n]o single factor is dispositive in ewsdting whether an individual” is
a ‘responsible person” within the meaning of 8§ 6@Jj2“the determinative question is
whether the individual has significant control ovhe enterprise’s financesWinter,

196 F.3d at 345 (internal quotation omitted) answerthis question,lie Second

the voluninous ecord, the Court will decide Breen’s motion in cong¢tion with the
other parties’ motions.
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Circuit has developed a sewdactor test that directs courts laok at whether the
individual:

(1) is an officer or member of the board of diresto(2) owns shares or
possesses an entrepreneurial stake in the comd8hys active in the
management oflayto-day affairs of the company, (4) has the ability to
hire and fire employees, (5) makes decisions reigardshich, when and in
what order outstanding debts or taxes will be p#&), exercises control
over daily bank accounts and disbursement recoads, (7) has cheek
signing authority.

Id. (internal quotation omitted).

“Even aresponsible persomay notbe held personally liable under section
6672(a) unleshkis or her failure to collect, account for, or remithholding taxes was
willful.” Id. “The principal component of willfulness is knowledgeresponsible person
acted willfully within the meaning of 8§ 6672(a)he[or she](a) knew of the company’s
obligation to pay withholding taxes, and (b) kndvat company funds were being used

for otherpurposes instead.” United States v. R&8 F.3d 634, 643 (2d Cir. 1994).

“Willful conduct may also include a reckless disaed for obvious and known risks as
well as a failure to investigate after having netibat withholding taxes have not been

remitted to the Government.Winter, 196 F.3d at 345 (quotations omitted). However,

a responsible person will not be held personadiple under 8§ 6672(a) if he or she
reasonably believed that taxes were being p&ddat 34536 (discussing a limited
“r easonable cause’exception to section 6672(a)liighi
B. Summary Judgment
Summary judgment is appropriate “if the movant skalat there is no genuine
dispute as to any material fact and the movannhtgled to judgment as a matter of

law.” Fed. R. @. P.56(a). “An issue of fact is genuine if te@dence is such that a
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reasonable jury could return a verdict for the namving party. Afact is material if it

might affect the outcome of the suit under the gaueg law.” FEincher v. Depository

Trust& Clearing Corp, 604 F.3d 712, 720 (2d Cir. 20)l0internal quotation omitted).

The moving party bears the burden of establishirgabsence of any genuine

issue of material factCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). When the

burden ofproof at trial would fall on the nemoving party, it ordinarily is sufficient for
the movant to point to a lack of evidence to gahe trier of fact on an essential element
of the nonmovant’s claim.ld. at 32223. To defeat a motion for summary judgnt,

the nonrmoving party fnust do more than simply show that there is somtamteysical

doubt as to the material factdfatsushita Elec. Indus. Co. v. Zenith Radio CodA¥5

U.S. 574, 58637 (1986)), and cannot “rely on conclusory allegat or unsubsintiated

speculation.”Brown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 20 XIpternal

guotation omitted) However,under § 6672(a), “[t]he person against whom the IRS
assesses a § 6672 tax penalty has the burdenmfodisg[the tax liability], by a

preponderance of the evidentd-iataruolo v. United State8 F.3d 930, 938 (2d Cir.

1993).
A court deciding a motion for summary judgment mtcsinstrue the facts in the
light most favorable to the nemoving party and must resolve all ambiguitiesladraw

all reasonable inferences against the movaBtdd v. Omya, InG.653 F.3d 156, 164 (2d

Cir. 2011) (internal quotation omitted). “Credibyideterminations, the weighing of the
evidence, and the drawing of legitimate inferenftem the facts are jury functions, not

those of a judge.Reeves v. Sanderson Plumbing®s., Inc, 530 U.S. 133, 150 (2000).

“In the context of a section 6672(a) dispute,summary judgment is

appropriate where there are no genuine questions g assessed individual’'s control
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of company funds and decision making authority,drife knowledge of the deflection
of company funds to payees other than the IRShereixistence or reasonableness of his

or her belief that the taxes were, in fact, beinglgaWinter, 196 F.3d at 346"A court

may grant summary judgment as to willfulnéssly when the facts are undisputed and

application of the law to those facts will reasolyaupport only one ultimate

conclusion.” Reiff v. United StatesA61F. Supp. 2d 142, 154 (S.D.N.Y. 2006) (quoting
Winter, 196 F.3d at 347). While the individumas the burden of proof, if “the
individual’s position makes his [or her] claim ghiorance of nonpayment plausible and
there are no other indicia of knowledgB€m, 38 F.3d at 644, then “a question of fact
exists as to willfulness.Reiff, 461 F. Sup. 2d at 154.
1. Discussion
A. Dvora Skoczylas

Skoczylasargueghat she is not arésponsible persédrunder 8 6672 and that
even if the Court finds otherwise, it should sgibnt summary judgment in her favor
“because she did not willfully fail to pay ovefHAC's trust fund taxes.” Pl.'s Mem. at 1.
The government contends that Skoczylas is a “resjibdm person” who willfully failed to
pay LIHAC's taxes, so the Court should deny Skoagyinotion ad grant summary
judgment in the governmenftavor. Gov’s Oppn at 1, Govt's Mem. at 189, 2324,
The Court findghe existence ajenuine disputes as to material facts and deni#s bo
parties’motions.

1. “Responsible Person”

Under the Second Circuit’s sevdactor test, two factors weigh in favor of the

government, twdactors weigh in favor of Skoczylas, atitree factors turn on disputed
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issues of material fact. Therefore, summary judgtrfer either party under 8 6672 is
not appropriate.
i. Officer or Member of the Board of Directors
The parties;agreethat Skoczylas was a member of tBeard ofDirectorsand
Presidenof LIHAC. Govt's 56.1Opp'n § 15 17. Although they dispute threachof the
title “President” and the importance of how freqtlgrihe Board met or that Skoczylas’
position was unpadl, Pl.'s Mem. at 69; Govt's Opp’n at 56; Pl.'s Reply at 4the dispute

is irrelevant because the issue is whether SkosZidaan officer oomember of the board

of directors” Winter, 196 F.3d at 345 (emphasis added). Becausaiitdgsputed that

Skoczylas was a director of LIHAC, this factor weighdavor of finding that Skoczylas
is a “responsible person”under § 6672(a).

ii. Owns Shares or Possesses an Entrepreneurial Stakethe
Company

The parties agree #t Skoczylas was the 100% controlling shareholder lat al
times relevant to this case. Pl.’s 56.1 Oppin9%10. Although Skoczylas argues that she
“was never a bona fide owner” and merely held tberémonial title[] of shareholder,”
Pl’s Mem. at 14, she “concede[s] that she hel@dlége to the shares of LIHAC during
the periods at issue.” Pl.’s Reply at Because it is undisputed that Skoczylas was the
sole shareholder afiHAC, this factor weighs in favor of finding that Skotzy is a
“responsible persdrunder 8§ 6672(a).

iii. Actively Manages Dayto-Day Operations

The parties agree that “Skoczylas does not appehave been active in the

management of the dap-day affairs of LIHAC.” Govt's Opp’n at 6 Although the

governmennotesthat Skoczylas was “kept apprised of [the] finaaidiealth of the
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hospital,” this is a far cry from active ddag-day managementTherefore, this factor
weighs against finding that Skoczylas is a “respblesperson” under § 6672(a).
iv. Has the Ability to Hire and Fire Employees

The parties dispute wheth8koczylas, as a director, had the ability to hire an
fire employees.The government argues th&koczylas had this power because she
participated in Board meetings that granted phgsisihospital privileges and approved
the hiring and firing of variousxecutives. Govt's Oppn at-8. Skoczylas responds
that the Board did not have real power to hire &ralbecause LIHAC was actually run
by the Parties in Interest during the bankruptoyt the Board Pl.’s Reply at 5.
Skoczylas also asserts thgranting privileges to physicians at a hospigahot hiring or
firing employees’ Id. at 5. Skoczylas is correct that granting a physidiaspital

privileges does not constitute an employment cocttrdobel v. Maimonides Med. Cir.

835 N.Y.S.2d 28, 29 (1st Dept 2007) (citing Engetsv. Virginia Mun. Hosp.718 F.2d

262 (8th Cir. 1983)¥. The partiesalsodispute whether the Board or the Parties in
Interest ran LIHAC during the bankruptcy, so thare genuine disputes as to ragaal
factsregardinghis factor.

v. Decides Which, When, and in What Order Debts and Taes
Will Be Paid

The parties agredat Skoczylas lacked the power to decide which,wlaed in
what order debts and taxes vk paid.However, he government contesdhat
because Skoczylas maintained signature power ougACIs corporate checking
accounts, she “possessed final veto power” overngayayroll, debts, and taxes. Govt’'s

Opp’n at 8. That contention is unpersuasive givdre Second Circuit’s cautiongr

6 Although Skoczylas does not cite to any autholilyj AC is governed by New
York contract and employment lawecause its a New York hospital.
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language thatsection 6672(a) is not meant to ensnare those mdv@® mere technical
authority” Winter, 196 F.3d at 345. Therefore, this factor weiggaiast finding that
Skoczylas is a “responsible person”under § 6672(a).

vi. ExercisesControl over Daily Bank Accounts and
Disbursement Records

The parties dispute whether Skoczylas exercisedrobotver daily bank accounts.
The government contends, and Skoczylas does notaagpelispute, thdtSkoczylas
maintained checlsigning authority on all of LIHAC's corporate cheelg accounts,”
“her signature was printed on all issued payro#dks,” and she “exercised her
signatory authority from timeo-time on LIHAC's operating account.” Govt's @m at
8. However,Skoczylas arguethat she “did not have possession or control of AG%
checkbook! she “simply performed the ministerial act of siggithe checks in an
emergency.” Pl.'s Reply at 9The Second Circuit has held th'aection 6672(ajvas not
intended to apply to an individual who lacks acto@htrol over an employer’s finances,
even though he or she has technical authority tyieiof title or ownership interest.”
Winter, 196 F.3d at 346 (citation omittedTherefore, this factor depends on whether
Skoczylas possessed actual control over LIHAC's kbheok and bank accounts, which is
a disputed material fact.

vii. Has Check-Signing Authority
This factor turns on the same disputed materiakfdtscusseadbove

Skoczylas relies heavilyoSimpson v. United Stase664 F. Supp. 43 (E.D.N.Y.

1987) (Glasser, J.)Jp arguethat she should be granted summary judgment bedhese
seven factors weighgainst finding that she is“aesponsible persoh.ln Simpson this

court held that the members of the Board of Trustdeshospital were ndtresponsible
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personsunder § 6672(a), denied the government’s motiorstommary judgment, and
granted the Trustees’ motiond. at 4850. Skoczylas analogigder case t&impsm
and emphasizethat, like herethe Trusteesn Simpsonwere unpaid and didottake
the leading role in running the hospital. Pl.'siileat 6. While the Coumecognizeshe
“social value in having individualagree to serve on the boards of hospjtaisalso
cautionsthat “unpaid service on the board of a ffot-profit institution should not
confer automatic immunity from the strictures o€gen 6672.” Simpson 664 F. Supp.
at 49. InSimpson the Court found that the Trustees “did not sigeaks” and “did not
hire and fire employees,” whereas here the Comddigenuinelisputesas tomaterial
factsfor both factors.ld. ThereforeSimpsonis distinguishable.

A more apt analogue Winter v. United Statesln Winter, the government

introduced evidence that Rita Romer was an offidéector, and shareholder who
possessed chegdgning authority and was involved in important opteons decisions.
196 F.3d at 346. In response, Romdraduced evidence that “she hdldr ownership
interest and her titles merely as a conveniendeetohusband, who exercised effective
control over her interest in the company,” whilaéshad no decisiecmaking
authority.” Id. Faced with this conflicting evidence, the court cluded that “there
exists a genuine issue of fact as to whether slkeecesed ‘significant control’ over [the
company’s] finances or merely enjoyed a titulasdmation’at the company,” so
summary judgment was not appropriatd. Here, the government has introduced
evidence that Skoczylas was a director and solegtdder of LIHAC who may have
possessed hiring, firing, and chesigning authority. Conversely, Skoczylas has

introduced evidence that she possessed littlenyf aontrol over management,
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operations, or finances. As Winter, this raises genuine issues of material fact that
cannot be resolved at the summary judgmeage in favor of either party.

Under the totality of the circumstances, the sefastor testdoes not warrant
granting summary judgment to either Skoczylas @& gbvernmentAccordingly, on the
issue of whether Skoczylas ist@sponsible persdrunder § 6672(a), both Skoczylas’
and the government’s motions are DENIED.

2. Willfulness

“The principal component of willfulness is knowleglUnited States v. Ren88

F.3d 634, 643 (2d Cir. 1994), and; discusseduprg the parties dispute Skoczylas’
knowledge and involvement throughout the relevaartigd. Although Skoczylas bears
the buden of proof, she presesdufficientevidenceof beingunaware of LIHAC's
failure to pay withholding taxes. Fexample Hung testified:

Q: So as far as you know, Ms. Skoczylas had no afébe delinquency?
A: Correct. | didnt say anything to her.

Reiser Decl., Ex. 7 (Hung Dep.), 87. Conversely, the government presents evidence
thatSkoczylas had access to, and at times even sigroeddents that showed LIHAC's
tax delinquencies. Govt's Mem. at 23}. In light of these genuine disputestas
material facts, the issue of Skoczylas’ willfulnessinot be resolved at the summary
judgment stage. Accordingly, both Skoczylas’ahd government’s motions are

DENIED.”

"The govenmentalsocontends that, in the alternative, Skoczylas shdaeldheld
strictly liable. Govt's Mem. at 2&7. The government appears to base its argument on
the allegation that LIHAC possessed unencumberadd$uand chose not to use them to
pay taxesGovt's 56.1 9 45, but offers no evidence to supgpbe fact that the funds
were unencumbered. Breen’s 56.1 Oppn 1 45. Tdwegiment’s theory of strict
liability is contradicted by the text of the statute, whicly@pplies to an individual who
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B. John Breen

Breen concedes that he is a “responsible persodéug 6672(ajor most of the
relevant time period, but argues that he is erditesummary judgmdrbecause “there
is no evidence that he acted willfully in causingyd.IHAC payroll tax deficiency.”
Breen’s Oppn at 77The government contends that it is entittedssummary judgment
because “Breen willfully failed to collect, truthfyaccount for or pay over LIHAC's
withheld employment taxes to the IRS.” Govt's Meat 2426. The Court finds that
Breen is a “responsible person”under § 6672¢a)most but not all, of the relevant
time period but finds that there are genuine disputes asdtemal facts regarding
Breen’s willfulness. Accordingly, grants Breen’s motion in part amiénies Breen’s
motionin part,andgrant’s the government’s motion in paniddeniesthe
government’s motiomn part.

1. “Responsible Person”

Breen’s statussaa‘responsible person”turns on the precise timebfievents.
As discussedupra it is undisputed that LIHAC did ndully pay federal payroll taxes
for the first three quarters of 2002 and the first tyuarters of 2003. It is also
undisputed thaBreen was COO during the first quarter of 2002, wesmoted to CEO
during the second quarter of 2002, and was CEQ@losubsequent quarters in 2002

and 20(.

“will fully fails to collect such tax. . orwillfully attempts in any manner to evade or
defeat such tax.” 26 U.S.C. 8§ 6672(a) (emphasted). Moreover, the Supreme Court
has explicitly held that “the statute cannot besioned to impose liability without fault”
because it “does not impose an absoluteyd Slodov v. United State€36 U.S. 238,
254 (1978). The government’s attempts to distisgilodovare unavailing, Govt’s
Replyto Pl.at 10-12, because the weight of authority holds thattti@hing the status of
a responsible person’does not.encompass strict liability for a company’s tax
delinquency.”Michaud v. United State40 Fed. Cl. 1, 23 (Fed. CI. 1997).
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The parties appear to agree that Breen was nasptinsible person”in the first
guarter of 2002 when he was COO, and was a “resptegerson”in the third quarter
of 2002 and first two quarters of 2003 when he W@&®©. Breen’s Opp’n at 3486;
Govt's Reply to Breen at,5-6. But, they dispute whether Breen was a “respadesib
person”in the second quarter of 2002. Breen asdhathe was not a “responsible
person”in the second quarter of 2002 because Isestith COOfor most of the quarter
Breen’s Opp'n at 386. The governmentesponds thaBreen became CEO with 30
days left inthe secad quarter of 2002s0 “there was sufficient time remaining. for
Breen to determine the status of LIHAC's unpaiddeal employment tax liability
accrung during the second quartetherefore, Breen was a “responsible persorthia
second quarter of 200250vt's Reply to Breen at,5-6. Since Breen was promoted to
CEO partway through the second quarter of 2082,Gourtfinds that the extent of
Breen’s responsibility in the second quarter of 2G@ises genuine disputes as to
material facts. Accordingly, on the issue of wheatiBreen is a “responsible person,”
Breen’s motion is GRANTED for the first quarter2002, and DENIED for all
subsequenquarters, and the government’s motion is GRANTEDtfee third quarter of
2002 and all subsequent quarters, and DENIED flopralvious quarters.

2. Willfulness

Summary judgment is not appropriate on the issueiliffiiness because the
issue is a matter aredibility, which is a determination made at trigds discussed
supra Breen testified that he was unaware of the talilities until September 2003,
while Hung testified that he informed Breen in 200&milarly, the government argues
that Breen waaware of the tax liabilities in September 2002 lwhse the minutes of a

meeting of the Parties in Interest, while Breenteords that he was discussing state
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employment taxes. Govt's Reply to Breen atlID Finally,Breen contends that he did
not rea the tax information appended to the MORs he sigaed even if he had read
it, hewould nothave understod it. The government responds that eveBrégen could
not understand the tax information appended toMidRs, he showed a ckless
disregard forthe "known risk that LIHAC's employment tax lialtikés would not be paid
over to the United Statedecause “he utterly failed to conduct any invedimato
assure himself that employment taxes were beind peer to the IRS.1d. Such
factual disputes cannot be adjudicated at the sumpuagment stage, so both Breen’s
and the government’s motions are DENIED.
V. CONCLUSION

For the foregoing reasonSkoczylas’ motion is DENIEDthe government’s
motion against Skoczylas is DENIED, Breen’s motis GRANTED in part andDENIED
in part, and the government’s motion against Breen is GRBN in part and DENIED
in part.

SO ORDERED.
Dated: Brooklyn, New York

December3, 2012

/sl ILG
l. Leo Glasser
Senior United StateBistrict Judge

8 As with Skoczylas, the governmealsocontends thatin the alternativeBreen
should be held strictly liable. Govt's Mem. at-26d. The Court rejects the
government’s argument for the same reasons.
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