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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
TRACEY BOYCE pro se :

Petitioner,

: OPINION AND ORDER
-against : 0%v-2832 (DLI)

MARK L. BRADT, Superintendent,
Elmira Correctional Facility, :

Respondent. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Pro se petitioner Tracey Boycd"“Petitionef) is currently serving concurrent prison
sentences of 25 yearslife and 15years, following his conviction in New York State Supreme
Court, Kings County, for murder in the second degree, NeviaR.aw 8§ 125.2%1), andcriminal
possession of a weapon in the second degrée,RénalLaw 8§ 265.082). In this petition for a
writ of habeas corpus pursuant to 28 U.S.C. 8§ 2P®&4itioner claims that: (1) the prosecution
failed to prove that he knowingly, intelligently and voluntarily waivedMisanda rights when
he made certain inculpatostatements to police officerand (2) his sentence was harsh and
excessive. For the reasons set forth below, the petition is denied in its entirety
. BACKGROUND

A. Murder of James Green

Around 1990 James Gree(f‘'Greeri) and his brother Milton Green formed a music

production company.(Green297-98.} The music studio was located in the first floor of a

! The Background is largely taken from testimony given in the hearing held byaiheotrrt on
Petitioner's motion to suppress statements he gave to the authorities and inePstitraal.
Names in parentheses refer to the last name of the witnessss wgstimony is being cited.
Where the name is preceded by “H”, the citation is to the suppression hearing. Néhesene
is not preceded by “H”, the citation is to the trial transcript. The trgsisoof the suppression
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building in Brooklyn, while the other floors of the buildingontainedapartments. (Green 289
90.) At some point in the early 1990s, Green recruited Petitioner to record in his studio and,
eventually, Petitioner began living refinée in the basement below the studio. (Green@2p
However, by at leaghe later part 02002, Green began to demand that Petitioner pay $150 per
month in rent becausePetitionets girlfriend, Theresa DeWindt, and her childiesd started
living with Petitioner in the basement. (DeWindt 453According to Petitiones girlfriend,
Petitione would promise Green that he would pay the rent and then not pay it. (DeWindt 454.)
During the morning ofMay 15, 2003, Green asked Petitioner for rent money, and

Petitiorer responded that he would pay. (DeWindt-865 Hetold DeWindtlaterin private
that heactuallyhadno intention of paying the rent moneyld.j On the evening of May 15,
2003, a witness recalled that he saw Petitioner angrily call Green out of the,samdi when
Green returned to the studio after leaving to talk to Petitioner, Green lopketl (Richards
35253, 35659.) The sameevening,Petitionets friendDaniel McKayvisited Petitioner in his
basement apartment. (McKay 588.) While they were in the basement, Petitioner asked
McKay, “Do you want to killsomebody?”(Id.) McKay asked who Petitioner wanted killed and
Petitioner respondetCountry,” which was Grees nickname. (McKay 587.) Petitioner told
McKay that he wanted to kill Green because Green had been complaining about money
Petitioner owed hinfor rent and studio time. (McKay 588.) McKay did not believe that
Petitioner was serious about killing Green. (McKay 600.) McKay stayed at Petigsoner
apartmenuntil about 2:00 a.m. oklay 16, 2003. (McKay 589.)

At approximately 2:00 p.m. oMay 16, 2003,Petiioner telephoned DeWindindtold

her to come to his apartment immediately. (DeWindt 4b®Windtasked Petitioner what was

hearing, trial and sentencirsge attached as Exhibit 1 to the Affidavit of Victor Barall, Docket
Entry 3.



wrong and Petitioner told her that he killedim.” (ld.) DeWindt arrived at Petitiones
apartment approximdie30 to 45 minutes later and found Petitioner sitting on his bed smoking,
with a gun in his waistband and a shotgun by the doorway. (DeWbB®I59.) Petitioner
apologized to DeWindt for messing up her life. (DeWindt 458%hen DeWindt asked
Petitione why he was upset, Petitioner said that he had gone upstairs to talk to Green and the
discussion turned into an argumentd.) Petitioner told DeWindt that the argument became a
fight and the only way to get Green off of Petitioner was to shoot Gsedpetitioner shot him.
(DeWindt 45960.) Petitioner also told DeWindt that after shooting Green, he had gone to the
basement to get a shotgun drichish him off,” but Petitioner did not tell DeWindt wether he
hadactually doneso. (DeWindt 460.)

Before DeWindtarrived Petitioner also telephoned his friend Lenrich Prescod and asked
him to come to Petitionks apartment to helpetitionermove some things. (Prescod 5331.)
McKay testified that he saw Prescod on his wayPetitioners apartment andecided to join
him. (McKay 589) Theyreachedhe building togethesometime after 5:00 p.mMcKay 589-
90.) Shortly before Prescod and McKay arrived, a recording engineer, DavidiQ@ame to
the studio to begin setting up for a recording session scheduled for thatamghtan into
Petitionerin the hallway outside the studio. (Downie 30®B) Petitioner appeared angry and
told Downie not to enter the lounge that leads to the sttidicelse”. (Downie 310) Petitioner
then lifted up his shirt and revealed that he had a gun. (D@&44i@ Petitionesaid toDownie
that if he told anybody that he saw Petitioner in the buildifigwas going to be troublefor
Downi€s family and friends. (Downie 312.) Around the time th&etitioner vas showing
Downie the gun, McKay and Prescod arrivaud Petitioner let Downie leavéhe building.

(Downie 311-15; McKay 592.)



Prescod, McKay andeWindt began to move Petitiorierand DeWinds belongings
from the basementto the outside of the building soon after Prescod and McKay arrived
(DeWindt 463; Prescod 533; McKay 59691.) While they were moving the belongings,
Petitioner told McKay and Prescod tHagtitionerhad an argument with Green and then shot
him. (Prescod 534, 538jcKay 59293, 595) Petitioner alsasked McKay if he wanted to see
Greens body, but McKay said no. (McKay 593While moving, eitheDeWindt or McKay
called two cabs and, once the cabs arrived, they loaded the belongings into th@©ealdsdt
463-64 McKay 592.) Petitioner, McKay, DeWindt and Presdbdn took the cabs to the
apartment ofPetitionets friend Rohan andinloaded the belonginghere (DeWindt 464
Prescod 536ylcKay 593-94.)

Meanwhile, &er Downie left the studio, he wehbme,where he met Lloyd Richards,
one of Greets friends,as well asa number ofRichards’ other friends (Downie 31617;
Richards350) The group went back to the studio at approximately 6:80Q and entered the
lounge anctontrol area of the studio. (Downie 3180; Richards 38-51.) As they entered the
room,Downie and Richards saw Green kneeling over a chair, like he was looking for sgmethi
on the flooror was sick (Downie 31820; Richards 3562.) Downie began talking to Green
but when Green did not answer, Downie touched Gse#&ack and felt that it was cold.
(Downie 320.) Richards also touched Green and felt that he had no pulsavathdt Green
had blood on his stomach. (Downie 320; Richards 352.) Downie then 8alled(Downie
320) The policecame to the studio, found Green’s baihg examined the scené@Downie 321
Duffy 369-75.)

After speaking with witnesseshe detectiveassigned tothe case, Detective Duffy,

focused on Petitioner as a suspect in Geegeath. (Duffy 376.) However,Duffy was unable to



locate Petitionerthrough various means and, at the suggestion of Greemother, Duffy
ultimately contacted the television progrdmmericds Most Wanted. (Duffy 37782.) The
program broadcastsegment on Greémkilling on May 1, 2004. (Duffy 382.) Paul Holland, a
detective in Boca Raton, Florida, watched the progaahrecognized Petitioner as somebody
he knew. (Duffy 385.) Holland and a teamla@tal officers immediatelybegan searchintpr
Petitioner. (Duffy 38485.) That same day, the officefsund Petitioner and arrested him
(Duffy 385.)

B. I nterrogation of Petitioner

On May 2, 2004, when a fingerprint comparison confirmed that the man Officer Holland
had arrested wasdeed Petitioner, Duffy and his partner, Detective Koigerson, flew to
Florida. (Duffy 386.) At approximately 2:00 p.m., local officers led Duffy andtkfierson
into an interview room, where Petitioner was seated and handcuffedDuffy 11-12.) The
detectives introduced themselves to Petitioner and asked whether Petitiotetbevavilling to
talk to them.(H: Duffy 11.) Duffy then read Petitioner Hiéirandarightsfrom a sheet of paper.
(H: Duffy 12.) After each warning, Duffy ked Petitioner fi he understood an®@aetitioner
responded;Yes.” (H: Duffy 14.) Petitioner did not ask any questions about the warnings. (H:
Duffy 29.) When Duffy was finished reading all of tiiranda warnings, Duffy asked
Petitioner whether he wawilling to answeruestions. (H: Duffy 14.) Petitioner responded that
he was indeed willing to answer questionisl.) (

Duffy began the interview by asking Petitioner for his name. (H: Duffy P&jitioner
responded that he did not have a name anymore and that he only answered to a higher power.
(Id.) Petitioner said that before he accepted this higher power, his name wasBowce. (d.)

Petitioner also explained thétom as far back as he could remember, he was never the same as



everybody else.lqd.) Although e generallygot along with everybody, there were five people in

his life that pushed him to a point that he never wanted toltg. Retitioner claimed that these

five people knew what buttons to push to get him to the point where he wanted them to be dead.
(Id.) Petitioner hat feeling that way, but when thogeople pushed him, Petitioner did not
have a choice.Id.)

Petitioner explaiadthat Green got Petitioner tohat point because Green put his hands
on Petitioner. (H: Duffy 1-48.) According to Petitioner, Green kept complaining about
Petitioners failure to pay rent money.ld() Petitionersaid heleft for a while and went to
Philadelphia, but as soon as he returned to Brooklyn, Green again started bothgramgPler
rent money. Ifl.) The day after Petitioner returneBrooklyn Green called Petitioner into the
recording studio. I1¢l.) Petitioner stated that Green, who was sitting in a chair and playing with
television remote control, was talking to Petitioner like he wésser? (ld.) Then, Petitioner
explained, Green got up from the chair and attacked Petitioner, put both hands around
Petitioners neck and began laughing. (H: Duffy-18) Petitioner said that he was unable to
get Green off of himand remembered that he had a gun in his waistbddd. Petitioner told
Duffy that he then pulled out the gun and shot Green in the stomldch. (

According to Petitioner, Green then let go of Petitioner and asked whyoRetishot
him. (d.) Petitioner stated he responded tGaeenwas lucky Petitioner only had a single
bullet in the gun becausié he had more, he would have sliéteenall over his body. (H: Duffy
19-20.) He alsdold Green that he was going to cut Greehead off and lighGreenon fire.

(H: Duffy 20.) At that point, according to Petitioner, Green started to go intduties (d.)
Petitioner thought that Green was going to get anagher but he fell on achair inside the

studio. (d.) Petitioner then explained to Duffy that he left the studio to gather his badsngi



and called his girlfriend and friends to help him move his thingk) Petitioner saidhat in the
days afterwardhe movedinto different houses, getting help from people and finding places to
sleep. (H: Duffy20-21.) Petitioner said thabne day he was walking around Crown Heights,
Brooklyn, when he made contact with one“tdfem; and knew the person was evil and was
going D “tell the others.” (H: Duffy 21.) At thatpoint, Petitioner explained, he took a bus and
travelledto Florida. [d.) Petitioner then asked Duffy, if Petitionerdita go back to Brooklyn,
whether he will have to sé¢éhent again. (d.)

Duffy testified that it took approximately 45 minutes to an hour for Petitioner tohiggve
statement. (H: Duffy 22.)After Petitioner finished his statement, Duffy asked him if he would
be willing to be interviewed on videotape. (H: Duffy-22.) Petitioner responded that he
thought he was already being videotaped, and Duffy explained that he would not videotape
Pditioner without his permission. (H: Duffy 23 Petitionerthen agreed to be videotapedd.)
Once the recordewvas on,Duffy told Pettioner that he had theght to remain silent. (Barall
Aff. Ex. 4.) Petitioner said”l have the right to do that? So why would you be asking me any
guestions if | have the right to do thatfld.) After Duffy explained that it was Petitionisrright
and it was up to him to decide whether to waive the right, Petitioner asked what would happen i
he decided not to answer Duf§yquestions. 1§.) Duffy saidthat if Petitioner decided not to
answer his questionsthen | wont ask you anymore questiong hen thdll be it and we will
shut it down” (Id.) Petitioner askewhat happens from there?Id.) Duffy explained;‘It’s
up to you. Are you going to come back with us or are you going to stay here ‘dindaweto
go back and do what we got to do and we’ll come back and get you at another tdne.” (

Duffy thentold Petitionerthat he was going to read therandarights from thepaperhe

had in front of him and ifyou say no, if you ddhwant to answer my questions . . . teat, it's



over. | dont question you any more, okdy?ld.) Petitioner then askedwhen you meet up
with me again and i still not answering your questions, then wha(l.) Duffy responded by
explaining that Petitioner could either travel back to Brookiythh him or stay in Florida until
Duffy completed the necessary paperworlkl.)(

Duffy again read Petitioner hidiranda rights fromthecard. (H: Duffy 23.) After each
right, Duffy asked Petitioner if he understood, to which Petitiosasponded/es. (Barall Aff.

Ex. 4.) When Duffy told Petitioner that he had a right to a free attorney if he couldforot af
one, Petitioner saityou mean like today? (Id.) Duffy responded“Whenever. If you cdh
afford an attorney, thély pay for one for youthats whatl explained to you earliér. (Id.)
Duffy then repeated that Petitioner had a right to a free attorney and Petiéispended that he
understood.(Id.) Duffy asked Petitioner whethéewas willing to answer questions after being
advised of his rights. 1d.) Petitioner said“Yes’ (Id.) Duffy then removedPetitionets
handcuffsand they bottsigned thepapercontaining the Miranda card from which Duffy was
reading. (H: Duffy 2324) As Petitioners handuffs were being removed, hmumbled
something unintelligibly ashthen saigd“we be chillin.” (Barall Aff. Ex. 4.)

Duffy then asked Petitioner to describe the incident that occurred on May 16, 2D03. (
Petitioner again explained th@reen confronted Petitioner outside of the music studio about his
failure to pay rent, which escalated into an argumelat) (Petitioner said that Green got upset
when Petitioner sajdWhat if | expose you for things | know you do? Huwe secrets | keep for
you? S-t|know you do. St 1 know you did. Thatl bury all yall.” (ld.) Petitioneragain
stated thatGreenproceeded to graBetitioner around the neck ataligh (Id.) According to
Petitioner,he was unable to fight Green off, so he pulled out the gun in his waistband and shot

Green once in the stomachd.] Petitioner aid thaf after being shotGreen weninto the next



room and fell to his knees.d() Petitioner then explained that he called DeWindt and Prescod
who, along with McKay, helped Petitioner move his belongings out of his apartnekit. (

After Petitioner finished describing the shooting @&s@ftermath, Duffy asked Petitioner
if he would be willing to come back to Brooklyn with Duffy.ld( Petitioner answered:
“Depends. Those same people . . . I'Hamnt them near me.’nh in cuffs now . . . it doesh
feel like 'm protected in cuffs . . . . It's a lot of them. A lot of them you don’t know. They [are]
invisible. | know how they operate. | know their sectetdd.) Petitione then agreed to go
back to Brooklyn with Duffyif he could protecPetitionerfrom those people.Id.) Then, the
interrogation ended.Id.)

C. Procedural Background

) Suppression Hearing

Prior to trial, Petitioner moved to suppress the statenfentmade to Duffy during the
May 2, 2004 interview in Boca Raton.A suppressiorhearing was held by the trial court on
April 4, 2005 and October 12, 2005. During the hearing, Duifgt related Petitioners
statementsas described abovehefore the videotape was turned oifH: Duffy 10-22.) To
refresh his recollection, Duffy consulted notes he took during the initial intervievehvine
estimated encompassed approximately 90% of what Petitioner said, but was not ar word f
account of Petitioner’s statement. (H: Duffy 22, 31-32, 40-41.)

Duffy testified that Petition€is statement that he did not haee name because he
answered to ahigher power made Dify question whether Petitioner’snental beinfj was“all
there? (H: Duffy 31, 44) However Duffy testified thatas the interview went along, Petitioner

spoke like d'regular guy and appeared to understahd Miranda warnings (H: Duffy 4546.)



The prosecution also admitted into evidence WMeanda card signed by Petitioner and
Petitioners videotaped confession, which was played for the court. (H: Duffy 24-27.)

During defense counsel'srossexamination of Duffy, Petitioner began hyperventilating.
(H: Duffy 33.) When the court asked Petitioseattorney to check on Petitioner, Petitioner
made several outbursts. (H: Duffy-38.) Petitioner said,| don't care who he is, all of them, if
| could just kill every one of them. . . . It was all of them,was all in there at the same time,
kill all of them. You dott understand. (Id.) Petitioner was then removed from the courtroom
and the suppression hearing was suspended. (H: Duffy 34.) Petitioner was later foutad unfi
stand trial (Barall Aff. Ex.2 at11; H: 49)

In July 2005, Petitioner was found fit to proceed. (H: 49he suppression hearing
continued on October 12, 2005, and Petitimeattorney finished his crogxamination of
Duffy. (Barall Aff. Ex. 2 at 11 H: Duffy 37) After Duffy’'s testimony concluded, the
prosecution rested and Petitioner did not call any witnesses. (H: B&ilionefs attorney
argued that the prosecution had not met its burden of showing that Petitioner was not mentally
whenhe gave his statements to Dufparticularly given Petitionés odd statements during the
interrogation and his outbursts at the suppression heaaing)thus, had not shown that
Petitioner understood hidiranda rights. (H: 4851, 5455) The prosecution argued that the
evidence Bowed that Petitioner freelgnd voluntarily waived hi#liranda rights before giving
his statements to Duffy(H: 51-53.)

At the conclusion of the suppression hearing, ttied court orally denied Petitiones
motion to suppres$is statements to Duffy. (H: 88.) The trial court held thatwhile
Petitionerexpressedome*strange notioriswhen he was interviewed by Duffy and hsoime

problems recalling the nature of his rights the second time Duffy read thengvidence

10



established beyond a reasonable doubt that Petitioner”wasufficient possession of his
faculties to understand the rights when they were stated to him on each occasion. And to
knowingly, and voluntarily waive them.” (H: 58.)
(i) TheTrial

Petitioner’s jury trial began on October 19, 200Buring thetrial, the prosecutioralled
as witnesse&reens brother Milton Greer), Petitioners girlfriend (DeWindt) andvitnesses
who frequented the victira studio, including Petitioner friends(Downie, McKay, Richards
andPresco)l The witnessedescribedPetitionets conduct before and after Green was killed,
including Petitionets discussions witliMcKay about killing Green the night before Grégn
murder See supr& I.A. DeWindt,McKay andPrescod also testified that Petitioner told them
he shot Green, and described how they helped Petith@s¢ity move out of his apartment after
the shooting.See id Downie and Richards testified abdwaw they found Greers body in the
room next to the studio, which was the same area that Petitioner earlier hadl iaskeie
from entering by threateningm with a gun.See id.

The prosecution also calleas withesseshe people who investigatgdreens murder.
Dr. Freee Frederic, the prosecutianforensic pathology expert, testified that, according to the
autopsy report, Green had a single gunshot wound to the abdomen and abrasionsdats fac
right wrist (Frederic 54314,547.) Frederic also testified that tigeinshot wound went through
Greens liver, small bowel and the inferior venial cava, which is one of the major blood vessels
in the body, causing Green to bleed to dedéw minutesafter he was shot. (Frederic 588.)
Frederic testified that soot fodnon Greets tshirt andpowder stippling found on his body
around the wound indicated that Green had been shot from a distance of approximdtely six

twelve inches. (Frederic 55%%.)
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Duffy alsotestified, describing his investigation and how, after talking with witnesses, he
settled on Petitioner as a suspesee supr& |.A. Duffy testified that he located Petitioner after
he was featured on an episode Affericds Most Wanted,” and travelled to Floridaitderview
Petitioner. Seeid. Duffy alsorepeated the testimony he gave during the suppression hearing,
describing his May 2, 2004 interview with Petitioreand Petitionés confession to Kkilling
Green (Duffy 387403.) The videotaped portion of Duf§yinterview with Petitioner was then
introduced into evidence and played for the jury. (Duffy 403-05.)

Petitioner did not present any witnesses. (609.) The trial court subsettedd degree
murderand secondlegree weapon possession counts to the jury, and charged the gelf on
defense (659, 670-82 The trial court also explained to the jury that it should not give any
weight to Petitionés statements to Duffy unless the jury determines beyond a reasonable doubt
that Petitionéis statements were made voluntarily and were trut{fa64-670.)

On October 27, 2005, the jury found Petitioner guilty of both murder in the second
degree and criminal possession of a weapon in the second degree. (719.) On November 16,
2005, the trial court sentenced Petitioner to concurrent terms of imprisonment of 2 foyidar
on the murder count antb years on the weapon possession count, followed by five years of
post-release supervision. (Sentencing Tr. 16.)

@iii)  Appeal

Petitioner appealed his conviction and sentence, asserting tihirénsla waivers at his
interview with Duffy were not madeknowindy, intelligenty and voluntaty and his sentence
was harsh and excessive in light of Petitiosi@nental health issuesSdeBarall Aff. Ex. 2 at 2.)

On January 22, 2008, the New York State Appellate Division, Second Department, affirmed the

trial courts decision not to suppress Petitiosestatements to Duffy and Petitioreesentence
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SeePeople v. Boyced47 A.D.3d 826 Zd Dept 2008). The Appellate Division held that
Petitioners contention thatis waiver of hisMiranda rights was involuntary hatho merit and
that his sentence wastrexcessive.ld. at826. On March 27, 2008, Petitiorisrapplication for
leave to appeal to the New YoBtateCourt of Appeals was deniedseePeople v. BoygelO
N.Y.3d 808 (2008(Graffeo, J.).
(iv) Post-appeal Proceedings

On June 18, 2009, Petitionmovedpro sein the New York State Supreme Court, Kings
Countyto vacate his judgment of conviction pursuant to New York Criminal Prodeldanma8
440.10. (Barkh Aff. 1 14.) Petitioner contended that he was deprived of effective assistance of
counsel, thgarosecution’svitneses against him were coercetbitestifyingfalselyagainst him,
threats were used in order to obtain inculpatory statements from Petitiongmotezution
presented perjured testimony at trial and phaesecution withheldBrady and Rosariomaterial
from him. (d.) The prosecutiompposedPetitioners notion. (d. T 15.)

Petitioner filed thigetition for a writ of habeas corpus pursuant to 28 U.S.C. § 8854
June 24, 2009, claiming that: (1) the prosecution failed to prove that he knowingly, intslligentl
and voluntarily waived hiMirandarights when he made certain inculpatory statements to police
officers and (2) his sentence was harsh and excesSeePdt. for Writ ofHabeas Corpus, Dkt.
Entry 1, (‘Pet’) at 1.)

On November 6, 2009, Petitioner moved to stay this astiothat he add exhaust his
New York Criminal Procedural Law § 440.10aims and an ineffective assistance of counsel
claim in state court, which Petitioner said thaintended to file shortly(SeeNotice of Mot. for
Stay & Abeyance, Dkt. Entry 7.By electronicorder on November 16, 2009, this court granted

Petitioners motion pending the exhaustion of his state remedies and directed Petitiooigyto
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the court as to the outcome of the state court proceedings within thirty days ofalhgtdte
court order. On March 1, 2011pecausdhe court had not received any update on Petitisner
state court proceedingt)e courtdirected both Petitionesind Respondent tprovide astatus
report as tdPetitionets exhaustion of state court remedathin 30 days.BY letter dated March
25, 2011,Respondeninformed the court that Petitioriermotion to vacate his conviction was
deniedon October 23, 2009, and his application for leave to appeal from thé alemig motion
was denied byhe Appellate Division on May 6, 2010Sdeletter fromRespt, Mar. 25, 2011,
Dkt. Entry 8, at 1.) Th&espondenglso informed the court that Petitioner had not yet filed a
motion for a writ of errocoram nobidbased on ameffective assistance of couns&im. (Id.)

On March 28, 2011, the court lifted the stay because Petitioner had not availed dimsel
the opportunity to file a writ oérrorcoram nobign the approximately year and a half since the
stay was enteredBy Letter dated March 27, 2011, but not received by the court until March 30,
2011, Petitioner informed the court that he was finalizing his motion for writ of eoram
nobisand needed more time to exhaust his stteedies. (Letter from Pet'Mar. 27, 2011,
Dkt. Entry 9, at 1.) On April 28, 2011, the court again denied Petitioaarequest for a stay
because hdid not explainvhy he delayed filing his state court wriccordingly, the court now
reviews Petitiones request for a writ of habeas corpus and, for the reasons discussed below,
denies the petitiom its entirety
. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act of 1998HDPA") narrowed the
scope of federal habeas review of state convictions when the state courts aNeai@di a

Petitioners federal clans on the meritsUnder the AEDPA standard, which governs the review
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of petitions challenging state convictions entered after 1996, federal cowrtgrara habeas
relief only if the state cotis adjudication on the merits:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in lightof the evidence presentedthe State court proceeding.

28 U.S.C. § 2254(d).A decision is“contrary t§ federal law"if the state court arrives at a
conclusion opposite to that reached by [the Supreme Court] on a question of law or ifethe sta
court decides a case differently than [the Supreme Court] has on a set of materially
indistinguishable facts. Williams v. Tayloy 529 U.S. 362, 4132000). An “unreasonable
determination is one in which'the state court identifie[d] the correct governing legal principle
from [the Supreme CouH] decisions but unreasonably applie[d] that principle to the facts of the
prisoners casé€. Id. A federal court may not grant relie§imply because that court concludes
in its independent judgment that the relevatatecourt decision applied clearly established
federal law erroneously or incorrectly.ld. at 411. Rather, the state coistapplication must
have beeriobjectively unreasonablé. Id. at 409. “[A] determination of a factual issue made by
a State court shall be presumed to be cotrectd “[tihe applicant shall have the burden of
rebutting the presumption of correctness by clear and convincing evider&®.U.S.C. 8§
2254(e)(1).

The court is mindful thapro sesubmissions, fowever inartfully plead must be held
to less stringent standards than formal pleadings drafted by lawyeriekson v. Pardg, 551
U.S. 89, 942007). Therefore, the court interprets the petitida raise the strongest arguments

that they suggest. Triestman v. Fed. Bureau of Priso@&0 F. 3d 471, 474 (2d Cir. 2006).
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1. DISCUSSION

A. Knowing and Voluntary Waiver of Miranda Rights

Petitioner asserts that tpeosecution failed to prove that he “knowingly, intelligently and
voluntarily waived hidMirandarights when he was behaving in an irrational manner and did not
appear to be mentally stable to the interviewing officer and on videbt@pet.| 9.) Petitioner
presumably argues, as he didthe Appellate Division, that strange statements Petitioraele
before and during his interrogation, as well as his purported inability to reemndwis rights an
hour after they were initially read to him, shows that Petitioner could not intelégently
waived hisMirandarights. (SeeBarall Aff. Ex. 2 at 2430.) Thus, Petitioneapparentlyasserts
that the state court should have suppressed his inculpatory statements to Reffyondent
contends that the videotape and Digftestimony provided a reasonable basis for the state court
to conclude that Petitioner understood each of Ntianda rights before he waived them.
(Resp’'t Mem. of LawDkt. Entry 3, at 34-38

Petitioners claim that his posdrrest statements to the lipe should have been
suppressed was presed to the Appellate Divisiowhich rejected the claim on the meritSee
Boyce 47 A.D.3d at 826 As Respondenasserts Petitionets suppression claim therefoie
exhausted and may be reviewed by this coGeeFama v. Comm’r of CorrSens,, 235 F.3d
804, 808-09 (2d Cir. 2000).

Under the landmark decisidviranda v. Arizona384 U.S. 436 (1966), and its progeay,
defendant may waive his constitutional rightgrovided the waiver is made voluntarily,
knowingly and intelligently. Moran v. Burbine475 U.S. 412, 4211086. Thus, ‘{tJo prove a
valid waiver, the government must show (1) that the relinquishment of the defenugint was

voluntary, and (2) that the defendant had a full awareness of the right being waived and of the
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consequences of waiving that rightUnited States v. Jaswal7 F.3d 539 542 (2d Cir.1995)
(per curiam) “Only if the totality of thecircumstancegeveals both an uncoerced choice and the
requisite level of comprehension may a court properly conclude th&dlitaeda rights have
been waived. United States v. Male Juvenit21 F.3d 34, 40 (2d Cirl997) quotation marks
omitted. The Second Ciratihas instructed thd{w]hether a waiver isknowing and voluntary
is a question directed to a defendardtate of mind, which can be inferred from his actions and
statements. United States v. Spen¢®95 F.2d 1Q 11 (2d Cir. 1993fper curiam)

Here, thdrial court’s decision that Petitioner knowingly waived Mgandarights is not
contrary to federal law or based on an unreasoragigicationof the facts Duffy’s description
of the first half of the interview and the videotape of the sgqgmntion of the intervie support
a reasonable conclusidhat Petitioneiundeastood the situation he was in and the rights he was
waiving. Petitioner was read hisliranda rights twice and both timeke affirmedthat he
understood those rights. (H: Dufty, 2324; Barall Aff. Ex. 4) The seond time Duffy read
the rights Petitionesigned thecardfrom which Duffy was reading(H: Duffy 23-24.), seeToste
v. Lopes 861 F.2d 782, 783 (2d Cir. 198&per curiam (Waiver valid despite defendastlow
intelligence where he was warned of his rigtwsce and waived those rights orally and in
writing).

While Duffy testified that he initiallguestiord whether Petitioner's “mental being” was
“all there” after Petibner mentioned that he answered only to a “higher power” (H: Duify 31
Duffy explained that, as the interview progressed, Petitioner spoke fikegalar guy and
appeared to understand what Duffy said. (H: Duffy485 Petitioner never expressed any
confusion about hiMirandarights and, indeed, asked Duftpgentquestions about the import

of those rights. During the videotaped portion of the intervi®stitioner probed the
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consequences of refusing to answer Duffguestionsand asked about his right to a free
attorney,if he could not afford one.SgeBarall Aff. Ex. 4.) Once Duffy answered Petitiorser
guestions, Petitioner said that he understood his rightsthat he would answer Duffy
questions. 1¢l.)

Petitioner also appeardd becoherentafter he waived hisiranda rights Twice, he
told Duffy the story of how he killed Green in a manner that was logical and conslsbémt
with his two descriptions and with other witnessésstimony. For example, Petitionés
description of shooting Green once in the abdomem close range was consistent with the
findings of the prosecutios medical expert. SeeFrederic555-56) Petitioner also told Duffy
that after he shot GreerGzreenwent into tle engineering room and knelt on the floor, which
matchesDowni€'s and Richards description of how they found Gresrbody (Downie 318
20; Richards 350-52.)

Moreover, he statements that Petitioner previously described as stlangat show that
he failed tounderstand hidiranda rights. Petitionets claimsthat he (1) only answered to a
higher power; and (2tould tell that certain people were evil and that people had certain
“secrets, do not render his waiver ineffectiveven assuming thstatements indicatecat
Petitioner was mentally ill The law is clear thdt[a] waiver of the right to remain silent is not
invalid merely because a defendant is of limited mental capacligste 861 F.2d at 783 see
also Male Juvenilel21 F.3d at 41 {[W]hile this evidence, as with the other evidence, may
show defendant had some mental disabilities, the addition of this evidence of misundegstandi
is insufficient to show that defendant could not knowingly waive his rightsawrence v.
Artuz, 91 F. Supp.2d 528, 537 (E.D.N.Y2000) (‘While the evidence may have supported a

finding that defendant had learning disabilities, nothing inrdwerd indicated that defendant
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could not comprehend the rights that were explained and read tb hjguotation marks
omitted)) Petitionerdid not put forth anyevidence such as expert testimongither at the
suppression hearing or at the trial, to support his clhatthe purported mental instabilitthat
allegedly cause®etitionerto make odd stamentsalsorendered him incapable of understanding
and waiving hisMirandarights. Similarly, Petitionefailed to provide evidence showing that his
outbursts during the suppression hearing or the subsequent determination that hetwas unfi
stand trial for gew monthsmpactedhis ability to understand hidiranda rights approximately

one year before the suppression hearingoreover it is at least reasonable to infer that
Petitioners questions about his rights the second time Duffy read them does not indicate that he
did not understand his rights the first time Duffy read them. Rather, Petifomeestions
appear to show that he was appropriately curious about his rights and felt comfasiibly
guestions until he was satisfied that he understood his rights. In any event, urid&litiyeof

the circumstances, any initial confusion Petitioner expressed abougttisor remain silenor

his right to an attorney is not enough ghow thathe trial court unreasonably concluded that
Petitioners waiver wawoluntarily, knowingly andntelligently made.

To the extent that Petitioner still presses his claim that his waiver was not intiligent
madebecause Duffy failed to providedequate answers to Petitigsequestions, this claim is
meritless. Duffy commendably assured Petitioner multiple times during the videotaped portion
of the interview thatif Petitioner refused to answer Duf§yquestions, the interview would end.
(SeeBarall Aff. Ex. 4.) Duffy also accuratelyold Petitioner that he was entitled to an attorney
“whenevet in response to Petitiorierquestionas towhetherhe could have a lawyer that same
day. (d.) These responses adequately conveyed the natdtetitibner’srights. SeeMoran,

475 U.S. at 422“(W]e have never read the Constitution to require that the police supply a
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suspect with a flow of information to help him calibrate his-sg#rest in deciding whether to
speak or stand by his rightg.”

Thus, the trial cours determination thabased upon the totality of the circumstances
Petitioner knowingly, intelligently and voluntarily waived Mséranda rightswas notobjectively
unreasonable or contrary to federal faw.

B. Excessive Sentence Claim

Petitioner contends thdt[ulnder the circumstances of this case, sentencing [Petitioner]
who had obvious mental issues to 25 years to life was harsh and extegBlee. | 9.) This
claim lacks merit. Federal courtgseviewing state sentencethrough habeaspetitions“should
grant substantial deference to the broad authority that legislaturessardgepossess in
determining the types and limits of punishments for crimes, as well as to thetidisthat trial
courts possess in sentencingiaated criminals’ Solem v. Helpd63 U.S. 277, 2901083. It
is well settled that[n] o federal constitutional issue is presented where, as here, the sentence is
within the range prescribed by state fawVhite v. Keane969 F.2d 1381, 1383 (2d Cid992);
Thomas v. Senkowski68 F.Supp. 953, 956 (S.D.N.YL997) (“It is well established that, when
a sentence falls within the range prescribed by state law, the length of the sentemmd bea
raised as grounds for federal habeas réJief.

Petitioner was convicted of murder in the secoedree, which is a class-Afelony
underNew York law. SeeN.Y. Penal Law § 1225 (McKinney 2012). A class Al felony
carries a minimum imprisonment term of not less thagears and natnorethan 25years, and

a maximum term of life imprisonmentSeeN.Y. Penal Law 8§ 70.00(2)(a), 3(a)({cKinney

% Because the court holds that the trial court’s denial of Petitioner's sumpresstion was not
unreasonable, the court need not address Respondent’s alternative argaimamy #rror was
harmless.
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2012) Petitionerwassentence to 25 years to life imprisonmeran his conviction formurder in
thesecond dgree (SeeSentencing Tr. 16.Petitioneralsowasconvicted ofcriminal possession
of aweapon in thesecond dgree for which he was sentenced 16 years in prison (Seeid.)
Pursuant tdNew Yorklaw, this conviction carries a threed a halto 15year prison sentence.
SeeN.Y. Penal Law 8§ 70.02(1)(b), (3)(KMcKinney 2012) Thus, Petitionés sentences on
both charges wenithin the rangsprescribed by state law
Moreover, Petitionets sentence does not violaiee Eight Amendment tdhe Unitel
States Constitution, which bafgruel and unusualpunishment. In determining whether a
sentence for a termaf years violates the Eight Amendment, the Supreme Court has adopted a
“gross disproportionality principle.Lockyer v. Andrades38 U.S. 6372 (2003. Petitionerwas
convicted of intentionally shooting and killing another person, and his total sentenceesr25 y
to life is not grossly disproportionate to those acRetitionefrs purported bbvious mental
issues do not make this sentege cruel and unusual. There is nothing ithe record
demonstrating that any mental illness Petitioner had rendered him less culp&idectimes or
caused a typical penalty for intentional murder to become otherwise beyond the pale.
Accordingly, Petioner’s request for habeas relief based upon the alleged excessiveness

of his sentence is denied.
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[11.  CONCLUSION

For the reasons set thrabove, Petitionés request for a writ of habeas corgugsuant
to 28 U.S.C. 8§ 225& denied. Petitioner is deied a certificate of appealability, as he has failed
to make d'substantial showing of the denial of a constitutional riglt8 U.S.C. § 2253(c)(2);
seeFed. R. App. P. 22(bMiller-El v. Cockrel] 537 U.S. 322, 336 (2003)uciadore v. New
York State Div. of ParoJe209 F. 3d 107, 112 (2d Cir. 2000). The court certifies pursuant to 28
U.S.C. § 1915(a)(3) that any appeal from this Order would not be taken in good faith, and,
therefore,in forma pauperisstatus is denied for purpose of an appe@oppealge v. United

States369 U.S. 438, 44445 (1962).

SO ORDERED.

Dated: Brooklyn, New York
August 29, 2012
/sl
DORA L. IRIZARRY
United States District Judge
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