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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ERIC M. BERMAN, P.C., LACY KATZEN, LLP, -
DBA ASSET HOLDINGS CORP.,
Plaintiffs,
-against- MEMORANDUM & ORDER
CITY OF NEW YORK, NEW YORK CITY 09-CV-3017 (ENV) (CLP)

COUNSEL, NEW YORK CITY DEPARTMENT OF
CONSUMER AFFAIRS, JONATHAN MINTZ, in
his official capacity athe Commissioner of the New
York City Department of Consumer Affairs,

Defendants.

VITALIANO, D.J.

New York City has been involved in reguteg debt collection since at least 1984, when
it began requiring debt collection agencies to iobé&amunicipal license in order to practice in
the city. In March 2009, New York City Council passed Local Law 15, whidby alia,
amended the debt collection ordinance to cadebt buyers and attorneys engaging in debt
collection activities. Plaintiff€ontend that these amendments aontrary to New York state
law, violate the Commerce and Contract Clauskthe United States Constitution, and render
the debt collection ordinance unconstitutionally vagBeth plaintiffs and defendants have now
moved for summary judgment. Fihe reasons set forth beloplaintiffs’ motion is GRANTED
in part and DENIED impart, as is defendants’.

I. BACKGROUND
A. Legidative History

In 1984, New York City Council passed Lodaw 65, which required debt collection

agencies to obtain a license in order to praciic the city. In the prefatory legislative
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declaration, City Council statethat, “[w]hile the majority ofthose engaged in [the debt
collection] business are honestdaethical in their dealings, ¢he is a minority of unscrupulous
collection agencies in operatidhat practice abusivéactics such as threatening delinquent
debtors, or calling such people at outrageouss of the night.” N.Y. City Admin. Code -
488 (1984). In the Council’s view[t]hese actions constitutiactics which would shock the
conscience of ordinary peopleld. For this reason, Local Law 65 made it “unlawful for any
person to act as a debt collection agency without first having obtained a licdths®.20-490.
“Debt collection agency” was defined as “a per&ngaged in businesstprincipal purpose of
which is to regularly collect or attempt to colleletbts owed or due or asserted to be owed or due
to another,” but specifically excluded “any atteyrat-law collecting a debt as an attorney on
behalf of and in the name of a clientd. 8§ 20-489. Agencies covered under this definition had
to apply for a two-year license, ah application or renewal fee $75, or else face penalties for
failure to adhere to the licensing requiremerits.88 20-491, 20-492, 20-494.

In December 2007, the Council introduced B®0, a bill to amend the debt collection
ordinance. As originally proposed, the bill mad®e changes to the ordinance. First, it amended
the definition of debt collectiomgency to include “a buyer of biewho refers such debt to
another for collection or to an attorney-at-law ftightion in order to collect such debt.” (Decl.
of Nicholas Ciapetta in Support of Cross Matimr Summary Judgment (“Ciapetta Decl.”), Ex.
D.) Second, the exclusion for attorneys was dtatifo cover “any attorney-at-law or law firm
collecting a debt in such capacity on behalfaofl in the name of a client . . . through legal
activities such as the filing amtosecution of lawsuits to redeidebts to judgments,” but not
“any attorney-at-law or law firmwvho regularly engages in activisi¢raditionally associated with

debt collection, including buhot limited to, sending demanigtters or making collection



telephone calls.” I¢.) In other words, under the proposed bill, “buyers of debt’—organizations
that purchase debt from originating or otleeeditors and outsource debt collection to third-
parties, including law firms—and attorneys awlarms regularly engaging in non-litigation debt
collection activities wouldbe required to apply fa debt collection license.

In hearings on the bill in February 20@#fore the City Council's Committee on

Consumer Affairs, witnesses discussed tpewth in the debt-buying industry, a shift
particularly evident in the xplosion of debt collection-reled lawsuits brought by these
organizations. Relying largely on a 2007 study by the Urban Justice Center (“UJC”), City
Councilmembers, the Director of Legislative Affafor the New York Department of Consumer
Affairs, and representatives of various advocgyups testified that approximately 90% of the
more than 300,000 consumer crezbtlection actions being filed i€ivil Court annually were
brought by debt collection orgamitions that did not originate the debt at issugee( e.g.id.,
Ex. E, at 13 (oral testimony ofrrew Eiler, Director of Legisakive Affairs for the Department
of Consumer Affairs).) The @& witnesses expressed concHrat these organizations have
different incentives than originating creditordn the words of the Director of Legislative
Affairs, for example, “[w]hen the debt has bewid for the purpose of tecting it, the person
buying it doesn’'t care about any ongoing relatops The only thinghe cares about is
collecting the money.” I¢. at 43-44.) Thus, while “[t]he origating creditor might have reasons
for dampening the extent to which he pursuesdlaims that he may have,” a debt buyer “does
not have these inhibitions.ld_ at 44.)

In addition to expressing ctinued concerns regarding tharassing practices that had

motivated Local Law 65, many of the witnessesifiedtto the use of aggressive tactics by debt



buyers and their lawyers in collectiastions against vulnerable consunmer§or example, of
the consumer credit cases brought by debt tsuye 2006, the UJC found that 99% were
submitted using invalid evidenceld( Ex. G, pt. 2, at 6-7 (writtetestimony of Harvey Epstein,
Project Director of UJC Comumity Development Projectsee also idEx. E, at 113 (oral
testimony of Claudia Wilner, Senior #taAttorney, Neighborhood Economic Development
Advocacy Project (“NEDAP”)) (estimating that cases brought by debt buyers in which
NEDAP was involved, 40% were ampletely devoid of merit).) Thus, according to several legal
services organizations that testified beforedbmmittee, in cases in which these organizations
represented debtors against dalyers, they rarely lost.Sge, e.qgid., Ex. G, pt. 1, at 2 (written
testimony of Legal Aid Society) Ifi several years of representing clients against debt buyers in
the Civil Court, we have never lost a case agfaa debt buyer—why? Because when put to the
test, most debt buyers mm@ot prove their case.”)d. Ex. G, pt. 3, at 19written testimony of
Claudia Wilner on behalf of NEDAP) (“If chHahged, debt buyers are often unable to come up
with any admissible evidence that the defendant owes any money atidll.d; 2 (written
testimony of Carolyn E. Coffey, Staff Attorne@pnsumer Rights Project, MFY Legal Services)
(“[O]ver the past three years, not one consumredit case handled by the Consumer Rights
Project . . . has gone to trial, chiefly becausedébt buyer could not prove its case . . . or could
not prove that it actually owndtle debt in question.”). In the vast majdaty of cases, however,
debtors were not represented or failed pppear, often because of inadequate noticee (id.

Ex. E, at 113 (Wilner oral stimony) (finding thatin cases brought by debuyers in which

NEDAP was involved, 79% otlebtors were not properly rsed with a summons and a

! Plaintiffs dispute that any of the statements made during the February hearings as toparigdpabusive
practices on the part of debt colle was true, that any abusive practitesk place, and that any consumers
contacted by debt collectors in NYC were, in fact, vulnerable.
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complaint).) Indeed, of theases sampled in its study, theQJdund that over 80% resulted in
default judgments, allowing debiuyers to garnish the wagaad freeze the bank accounts of
defaulting debtors Seed., Ex. G, pt. 2, at 7 (Epstein written testimony).)

Over the strenuous objections of representafrags the debt collectio industry that Int.
660 would violate the federal Constitution and NewkRystate law, witnesses testified that the
proposed amendments were neaes$o address these problems and bring previously unlicensed
debt buyers and their agents unthex licensing aegis of the Cityin the words of one witness,
debt buyers that contractecbllection activiies to third parties were “among the worst
perpetrators of abusive collectionaptices against city residents.See id. Ex. E, at 107 (oral
testimony of Janet Ray Kalson, Chair of tlavil Court Committee of New York Bar
Association).) However, because many dbbyers outsourced actual collection to other
organizations and employed law firms to pursgmleaction, they arguably were not covered by
Local Law 65’s definition of “debt collection agency.'Sde id.at 5 (introductory remarks of
Leroy Comrie, Chair of Committee on Consumer Afp(“[D]ebt buyers claim that since they
outsource the collection duties to other parties. they [are] exempt from the licensing
requirements.”).) Int. 660 accordingly was drafted to require these organizations, as well as law
firms regularly engaging in debbllection activities, to obtain a license from the Department of
Consumer Affairs. ee idat 8 (oral testimony of CouncilmembBan Garodnick).). Obtaining
a license would also subject them to the Depant’s investigatory and sanctioning authority.
(See id.at 30 (Eiler oral testimony) (“The most portant thing is thathe department, with
respect to licensees, has hearing authonity the commissioner hasethauthority to award
restitution for damages that a consumer ssféexr a result of violations of the law.8ge alsad.,

Ex. G, pt. 1, at 20 (written testimony of Robert Martin, Associatedbar, District Council 37,



Municipal Employees Legal Services) (“[T]he biggsingle rationale for this amendment is to
enable DCA to perform investigations of ddiyers and to bring cases against those who
violate the law.”);id., pt. 3,at 24 (Kalson written testimony)\(Vhile these issues can be raised
in individual cases, litigants, almost all athom are unrepresented, and overworked judges
should not be the only enforcers of the law.”).)

Following the February 2009 hearings, Int086as amended as Int. 660-A. In March
2009, the Committee on Consumer Affairs published a report on the amended bill that echoed
much of the testimony from consemactivists at the Beuary hearings anektensively cited the
UJC study? (Seeid., Ex. H.) The report noted that ottérd of the bottom 20% of income-
earners in New York City were saddl with high credit-card debts.Id( at 2.) These debts
increasingly were owned by debt buyers, not deiginators, who often relied on legal action to
facilitate their collection efforts. Id. at 4 (“While debt collection practices used to include such
outreach to the debtor as phondlscand postal letters . . . thewerop of debt buyers have
opted instead to go directly to the New York G@wil Court.”).) The Report also pointed to
debt buyers’ aggressive legattias and the large number offdelt judgments being obtained
against debtors.Sge idat 5(citing UJC finding that, of 600 sargul cases, 99 percent involved
invalid evidence)see also idat 4 (“Approximately 93.3 percent of defendants in consumer debt
cases do not appear in court. Failure to appear in court, oftgedhlt of inadequate notice of
the lawsuit, invariably results in a default judgrmhen favor of the plaintiff, which then allows
the debt collector to acquire payment througbhsmeans as garnished wages or frozen bank
accounts.”).)

In addition, the Report noted that fewer thame-third of debt buyers bringing claims

2 Plaintiffs dispute that the statements in the report are true or accuratey‘may” and that the UJC Study “in any
way” provided an unbiased, true, or accurate representation of the state of debt collection oriNEvyY
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against New York City debtors were licenseg the Department of Consumer Affairs.
According to the Report, “[m]any debt buyers hal@med that they are immune to licensing
requirements of the DCA since they outsourcedttgial collection duties to other parties, such
as debt collection law firms*” (Id. at 4.) Thus, “[bly clarifyinghe definition of debt collection
agency,” Int. 660 “seeks to address the dabtebs’ argument . . . #t once they contract
collection of the debt to another party they angiaged in ‘passive’ coltdon and as such are
not required to be licensed as debt collection agencies by DA&\.4t(8.) For tk same reason,
the bill would require licenses for “those attorsegnd/or law firms wh@ngage in collection
activities traditionally performed by debt colletpsuch as contacting debtors through the mail
or via telephone.” I1¢l.) Finally, the bill included additional regulatory requirements addressing
debt collectors’ communications with debtor&l. &t 8-9.)

B. Local Law 15 and Associated Regulations

Following further amendments and hearings, on March 11, 2009, the Committee on
Consumer Affairs approved what would becdnoeal Law 15 by a vote of 4-0. The same day,
the City Council voted unanimously to pake law, which was signed on March 18, 2009 by
Mayor Michael R. Bloomberg and became effective on July 16, 2009.

As enacted, Local Law 15 did not alter § 290, which requires debt collection agencies
to obtain a Department of Consumer Affat®CA”") license and comply with “all other

applicable laws, rules and regulatsd; § 20-491, which provides thiatenses for debt collection

% In Kuhne v. Cohen & Slamowitz, LLB79 F.3d 189 (2d Cir. 2009), the Second Circuit certified to the New York
Court of Appeals the question of whether a company that “engages in the business of puielffeasitegl consumer

debt and authorizes third party debt collection agencies to engage in debt collection activities to collect that debt,
including the filing of lawsuits in [its] name in the event that their initial efforts are unsuccessful” constituted a “debt
collection agency” under the pre-amendment version of § 20-489(a). On September 22, 2009, the Court of Appeals
accepted certificationiKuhne v. Cohen & Slamowitz, LI P3 N.Y.3d 791, 887 N.Y.S.2d 539, 916 N.E.2d 434
(2009); however, for reasons not evidenthe public record, the Second Qiitcwithdrew certification on March 4,

2010, see Kuhne v. Cohen & SlamowitzLP, 14 N.Y.3d 786, 899 N.Y.S.2d 118, 925 N.E.2d 920 (2010)
(acknowledging withdraal of certification).



agencies are valid for two years and requiremmual fee of $75; or § 20-492, which provides,
inter alia, that applicants for a license must fdeDCA application. The law did amend § 20-
489, which defines which entitiese considered debt collection agencies. As amended, § 20-
489 reads as follows, with the new language underlined and omitted language bracketed:

8 20-489: “Debt collection agency” shatlean a person engaged in business the
principal purpose of which is to reguladypllect or attempt to collect debts owed
or due or asserted to be owed or duariother and shall also include a buyer of
delinquent debt who seeks twmllect such debt eithedirectly or through the
services of another by, including but nanited to, initiating or using legal
processes or other means to collect or attempt to collect suchTdebterm does
not include . . .

(5) any attorney-at-law _or law firngollecting a debt [as an attorney] in such
capacityon behalf of and in the name oflgent solely through activities that may
only be performed by a licensed attorney, but not anyretyeat-law or law firm
or part thereof who reqularly engagesiivities traditionallyperformed by debt
collectors, including, but not limited t@pntacting a debtor through the mail or
via telephone with the ppose of collecting a debbr other activities as
determined by rule of the commissioner. .

N.Y. City Admin. Code 80-489 (2009). It is to these amendments to the definition of “debt
collection agency,” bringing within its scopehldebuyers and attorneys regularly engaging in
activities traditionally performed by debt collectors, which plaintiffs’ suit is primarily addressed.
Local Law 15 also added two new 8Bens, 88 20-493.1 and 20-493.2, setting out
required and prohibited collection practicekhe new 8§ 20-493.1 mandates—in addition to any
practices required under any federal, statdooal law—that a debtollection agency (a)
provide, in any permitted communication with g@nsumer, (i) a call-back number to a phone
that is answered by a natural person, (ii) the nahtbe agency, (iii) the originating creditor of
the debt, (iv) the name of the person to call baok, (v) the amount of the loeat the time of the
communication, as well as (b) confirm with th@ensumer, in writing within five business days,

any debt payment schedule or settlerragreement reached regarding the détt.§ 20-493.1.



The new 8§ 20-493.2 forbids—beyond any practicedipited under any federal, state, or other
local law—a debt collection agency from (a) attempting to collect or contact a consumer
regarding a debt after eghconsumer requests verification toe debt, until the debt collection
agency furnishes written documentation idemtify the creditor who originated the debt and
itemizing the principal balance of the debt atidother charges that renmaor are alleged to
remain due, or (b) contacting a consumer abowgeeking to collect, a debt on which the statute
of limitations for initiating legal action hasxgired, unless the debt ltection agency first
provides the consumer such information abthg consumer’'s le@arights as the DCA
prescribes.ld. § 20-493.2.

Finally, Local Law 15 also amended &0-494, creating additional penalties for
violations. As amended, 8§ 20-494 reads as follows:

Any person who, after notice and hearsitall be found guiltyof violating any

provision of this subchapter, shall be punished in accordance with the provisions

of chapter one of this title and shall $gbject to a penalty afot less than seven

hundred dollars nor more than one thanu dollars for eachiolation provided

further, however, that any such pmmsfound quilty of hawig acted as a debt

collection agency in violation of secti@®-490 of this subchagt shall be subject

to an additional perty of one hundrd dollars for each inghce in which contact
is made with a consumer in violation of such section.

Id. 8§ 20-494 (new langage underlined).

On April 24, 2010, the DCA promulgated regidas pursuant to Local Law 15. The
regulations both amplify the requirement und@08493.1(a) that debt collectors communicating
with debtors provide a call-back number to amd answered by a natuperson and clarify the
documentation debt collection agencies are requio provide to debtors to comply with 88-
493.1(b), 20-493.2(a), and 20-493.2(I9eeRules of the City of New York, tit. 6, ch. 2 8§ 2-
190, 2-191, 2-192, 2-194. The regulations alsoosétdetailed record requirements for debt

collection agencies to maintain for each debt thatagency attempts to collect and for each
9



debtor the agency seeks to collect from, as well as record requirements relating to the agency’s
operations and practiceSee id§ 2-193.
C. Procedural History

On July 15, 2009, plaintiffs filed this lawiswagainst the City of New York, New York
City Council, the DCA, and Jonathan Mintz, s official capacityas DCA Commissioner.
Plaintiff Eric Berman P.C. (“Berman P.C.”),New York professional service corporation with
its principal placeof business in New York, is a law firangaged in the busss of seeking to
recover amounts due and owing on consudedt portfolios held by debt buyérPlaintiff Lacy
Katzen, LLP (“Katzen LLP”), a New York limited lidiily partnership withts principal place of
business in New York, is alsolaw firm engaged in the businesEconsumer debt recovery on
the behalf of debt buyePs. Plaintiff DBA Asset HoldingsCorp. (“DBA”), a Delaware
Corporation with its principal place of busingasDelaware, is a buyer of consumer debt. It
does not contact debtors directly, either in NewkyGity or elsewhere, but instead enters into
contracts with debt collectoend law firms, which attempb recover amounts due on DBA'’s
debt portfolio on DBA’s behalf.

In their complaint, plaintiffs assert sevecakllenges to New York City’s debt collection

* On November 15, 2010, plaintiffs’ counsel notified the Court that plaintiff Eric M. Berman had passed away.
Following this notification, on January 10, 2011, plaintdf$vised the Court that they did not intend to move for
substitution of Mr. Berman’s estate in this lawsuit as Berman’s successor in interest, and requested that the
Court dismiss their claims insofar as thegre asserted by the late Mr. Bermddefendants have not contested this
request. The Court agreegtwplaintiffs that every cause of action assd by Mr. Berman also has been asserted

by one of more of remaining plaintiffs, and so plaintiffs’ suit, as well as their motion for summary judgment, may
proceed.SeeFed. R. Civ. P. 25 (“After a party’s death, if the right sought to be enforced esiiily to or against

the remaining parties, the action doesatdudte, but proceeds in favor of oaatst the remaining parties.”). Insofar

as plaintiffs’ claims were asserted Mr. Berman, they are dismissed voluntarilgeeFed. R. Civ. P. 41(a)(2)
(allowing for dismissal of claims by court order upon a plaintiff's request).

® |t is undisputed that Katzen LLP “regularly seeks to recover amounts due and owing on consumer debt portfolios”

held by debt buyers. (Defs.” Statement of Undisputed Material Facts Pursuant to Local vl B.50; PlIs.’
Resp. to Defs.” Statement Puratito Local Civ. R. 56.1  50; Decl. of Mark H. Stein { 2.)
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regulations. First, platiffs claim that these regulatiorzse preempted under New York State
law, both because New York Statesldemonstrated its intent togempt the entire field of debt
collection regulation—thereby assumedly rendgriinvalid all of New York City’s debt
collection regulations—and becausecal Law 15 is inconsistg with 88 600, 601, and 602 of
the New York General Business Law and 88 53%hdf the New York Judiciary Law. Second,
plaintiffs claim that the amendments vi@athe Commerce Clause of the United States
Constitution because they have the practidédce of regulating commerce that is wholly
extraterritorial to New York State and, in thkernative, because the burdens imposed by these
amendments on interstate commerce clearly outweigh their putative local benefits. Third,
plaintiffs claim that the amendments vi@athe Contract Clause of the United States
Constitution, insofar as they substantially imgh& contractual obligations between debt buyers
and originating creditors, deliuyers and debtors, and debuyers and third-party debt
collectors and law firms that attempt to recoea debt portfolios owned by the debt buyers.
Finally, plaintiffs claim that the amendments i@ the Due Process Clause of the United States
Constitution, since the statutory phrases “salleipugh activities that may only be performed by

” o

a licensed attorney,” “regularlgngages in activities traditionally performed by debt collectors,”
and “other means to collect or attempt to colteath debt,” that have been added to § 20-489 are
unconstitutionally vague. Accordingly, plaintiffeek declaratory and injunctive relief as to the

application to them of New York City’s delaollection regulations, as well as costs and

attorneys’ fee§.

® In setting out the standard for summary judgment, plaintiffs’ memorandum of law gugeasck v. Rozzi751 F.
Supp. 1064, 1067 (E.D.N.Y. 1990), for the propositioat tta claim that a statute is facially unconstitutional
generally raises only questions of law, and hencanisappropriate subject fa summary judgment motion.”
However, aside from plaintiffs’ void-for-vagueness challenge to Local Law 15—which plaintiffs maistai
unconstitutional on its face aras applied to them—it is evident thagipltiffs’ constitutional claims regard the
application of Local Law 15 only to themselves, and the Gmmstrues them as such. fhe extent that plaintiffs
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Now before the Court are the parties’ sganotions for summary judgment. The Court

will address each of theatins presented in turn.
1. DISCUSSION

A. Summary Judgment Standard

A motion for summary judgmerns granted only if “the pleadings, the discovery and
disclosure materials on file, arahy affidavits show that theris no genuine mue as to any
material fact and that the movant is entitledudgment as a matter of law.” Fed. R. Civ. P.
56(c); see also Celotex Corp. v. Catret77 U.S. 317, 322 (1986). Tkmurt's responsibility in
assessing the merits of a summary judgment motitmus not to try issues of fact, but rather to
“determine whether there are isswf fact to be tried.'Sutera v. Schering Corp/3 F.3d 13, 16
(2d Cir. 1995). Accordingly, themoving party bears the burdendgmonstrating that there is no
genuine issue as amy material factsee, e.g., Jeffreys v. City of N.426 F.3d 549, 554 (2d Cir.
2005), and the Court must resehall ambiguities in the ewehce and draw all permissible
factual inferences in favor of the party opposing the mosee, e.g., Sec. Ins. Co. of Hartford v.
Old Dominion Freight Line. In¢.391 F.3d 77, 83 (2d Cir. 2004tetchkop v. Woodlawn at
Grassmere, In¢116 F.3d 28, 33 (2d Cir. 1997) (“If, as to the issue on which summary judgment
is sought, there is any evidence in the redayth which a reasonableference could be drawn
in favor of the opposing party, summary judgmentriproper.”’). Where, as here, cross motions
for summary judgment are filed, wevaluate each party’s motiam its own merits, taking care

in each instance to draw all reasonable reriees against the party whose motion is under

also intend to attack Locélaw 15 on its face under the Commerce or €mttClauses, this challenge fails, since
plaintiffs have failed to demonstrate—indeed, have failed to argue—that the statute has no conceivable
constitutional application under these Clausese Bach v. Patakd08 F.3d 75, 89 (2005) (*“A facial challenge to a
legislative Act is, of course, the most difficult challenge to mount successfully, since the chateisgestablish

that no set of circumstances exist[s] under which the Act would be valid.”) (qudtiitgd States v. Salernd81

U.S. 739, 745 (1987)).
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consideration.”Byrne v. Rutledge523 F.3d 46, 53 (2d Cir. 2010).
B. State Law Preemption Claims

In New York, as in other states, the lawrmakauthority of a munipial corporation such
as New York City, which is a political subdivasi of the state, can bexercised only to the
extent it has been dglated by the state.See Albany Area Builders Ass’n v. Town of
Guilderland 74 N.Y.2d 372, 376, 547 N.Y.S.2d 6246 N.E.2d 920 (N.Y. 1989). The New
York State Constitution “confers broad polipewer upon local government relating to the
welfare of its citizens.”N.Y. State Club Ass’'n v. City of N.89 N.Y.2d 211, 217, 513 N.Y.S.2d
349, 505 N.E.2d 915 (N.Y. 1987). Under Article ®Xthe New York Constitution, every local
government has the power, among others, dopa and amend local laws” relating to “its
property, affairs or governmentind “the protection, order,onduct, safety, health and well-
being of persons or property” within its juristion, so long as “not inconsistent with the
provisions of the constitution or not inconsistenth any general law [enacted by the state of
New York].” N.Y. Const. art IX, § 2(claccordN.Y. Mun. Home Rule L& § 10(1). As Atrticle
IX indicates, however, there are important liidas on the police powerd local government.
See N.Y. State Club AssG9 N.Y.2d at 217. For instancelpgaal government “may not exercise
its police power when the Legislature has restrisiech an exercise by preempting the area of
regulation.” Id. Moreover, even if the State has meempted the entire area or field of
regulation, a “local government . . . may not ei&r its police power bgdopting a local law
inconsistent with constitutional or general lawd. These limitations “reflect the untrammeled
primacy of the Legislature to act witbspect to matters of State concerAlbany Area Builders
Ass’n 74 N.Y.2d at 377 (internal quotation marks omitted).

Plaintiffs argue that Local lva 15 violates both of thesatitations on New York City’s
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police powers. In their view, New York && has created a comprehensive regulatory
framework governing debt collection practiceserdby evincing the Legiature’s intent to
preempt the entire field of debt collection regigila. In the alternativeplaintiffs argue that
Local Law 15 directly conflictsvith New York General Business Law 88 600, 601, and 602, as
well as with New York Judiciary Law 88 53 and 9W/hile the Court findghat plaintiffs’ field
preemption and conflict preemption claimstafNew York General Business Law 88 600, 601
and 602 are without merit, it agreegh plaintiffs that LocalLaw 15’s amendments relating to
attorneys are in direconflict with New York Judiciary Law 88 53 and 90.

1. Field Preemption

Debt collection practices are regulated at both the federal and state levels. The Fair Debt
Collection Practices Act (“the FDCPA@xplicitly permits state regulation.Seel1l5 U.S.C.
8 1692n (“This subchapter does not annul, altegffact, or exempt any person subject to the
provisions of this subchapterofn complying with the laws odny State with respect to debt
collection practices, except to the extent thaséhlaws are inconsistent with any provision of
this subchapter . . . ."see alsd®8 U.S.C. § 3003(d) (noting thptescribed federal procedures
for debt collection preempt stalaws only to the extent that cu laws are inconsistent with
federal procedures). While the FDCPA is silent as to whether local regulation of debt collection
is also permitted, the Supreme Court has hedd flubstantively identical statutory language
under other federal regulatory statutdses not preempt local regulationSee Wis. Pub.
Intervenor v. Mortier 501 U.S. 597605-08 (1991) (holding that statute allowing states to
“regulate the sale or use of anyéeally registered pesticide or dewi. . . if and to the extent
the regulation does not permit asgle or use” prohibited by tHederal statute did not preempt

local regulation, since “[m]ere lshce . . . cannot suffice totablish a ‘clearand manifest
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purpose’ to pre-empt local authority”) (quotiRice v. Santa Fe Elevator Coy@31 U.S. 218,
230 (1947))accord City of Columbus v. Ours Garage & Wrecker Serv., 586 U.S. 424, 429,
432-33 (2002). In light of theequirement that Congress evireéclear and manifest purpose”
to preempt local regulatioMortier, 501 U.S. at 605, the FDCPA should be construed to permit
New York City’s debtollection regulations.

Plaintiffs argue, however, that New Yorka&t has created a comprehensive regulatory
framework governing debt collection praes, thereby rendering Local Law 15—and,
assumedly, New York City’s entire regulatorggime governing debtollection—invalid.
Under New York law, preemption of an entirgguiatory field need nobe express. Rather,
“[tlhe Legislature’s intent to so preempt a partar area can be inferred from a declaration of
policy or from a comprehensive or detailed scheme in a given ateedrporated Village of
Nyack v. Daytop Village, Inc78 N.Y.2d 500, 505, 577 N.Y.S.2d 215, 583 N.E.2d 928 (N.Y.
1991) (citingN.Y. State Club Ass'59 N.Y.2d at 217Consolidated Edison Co. v. Town of Red
Hook 60 N.Y.2d 99, 105, 468 N.Y.S.2d 596, 456 N.E4BY (N.Y. 1983)). If the state has
preempted the entire field of regulation, any ldaa regulating the samg&ubject matter will be
deemed inconsistent with statevland will not be given effect.See id.(citing Jancyn Mfg.
Corp. v. County of Suffglk’1 N.Y.2d 91, 97, 524 N.Y.S.2d 8, 518 N.E.2d 903 (N.Y. 1987);
People v. Coak34 N.Y.2d 100, 109, 356 N.8.2d 259, 312 N.E.2d 452 (N.Y. 1974)). “This
finding of preemption is justified by the belief that ‘[sjuch laws, were they permitted to operate
in a field preempted by State lawpuld tend to inhiliithe operation of th&tate’s general law
and thereby thwart the operation o tBtate’s overridingolicy concerns.” Id. (quotingJancyn
Mfg. Corp, 71 N.Y.2d at 97).

Plaintiffs do not point to arexpress statement of preption or a declaration of
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legislative policy to occupy the entire field of debtlection. Rather, #y argue that New York
State’s intent to occupy the field can be mdée from what they claim to be the state’s
comprehensive regulatory scheme governing deldection practices, aset out in New York
General Business Law 88 600, 601, and 602. Utitese provisions, “pncipal creditors™—
defined as “any person, firm, gmration or organization to whom a consumer claim is owed,
due or asserted to be due or owed, or angassifor value of said pgon, firm, corporation or
organization,” N.Y. Gen. Bus. Law 8 600—and thagents are prohibiefrom undertaking a
narrow enumerated set of practices, includ{dy simulating a law enforcement officer or
representative of a New York governmendglency; (2) knowingly dtecting, attempting to
collect, or asserting any right socollection fee, attorney’s fee, court cost or expense not justly
due or legally chargeable agdirthe debtor; (3) disclosing dhreatening to disclose false
information “affecting the debtor’s reputatidor credit worthiness”;(4) communicating or
threatening to communicate the nature of a eores claim to the debtor's employer prior to
obtaining a final judgment against the debt@) disclosing or threatening to disclose
information concerning the existence of a dkbbwn to be disputed by the debtor without
disclosing that fact; (6) communiiag with the debtor or any merabof the debtor’'s family or
household in an abusive or harassing mann@rthféatening any action which the principal
creditor does not normally take in the usual course of business; (8) claiming a right, or
attempting or threatening to enforce a righthd right does not exist; (9) using a communication
that falsely simulates legal or judicial prosesr otherwise gives the appearance of being
authorized, issued or approvéy the government or an attey) and (10) failing to keep
complete records concerning all information subpeesgat by the creditor if sends more than

fifty such subpoenas per monteee id.8 601. Any violation ofthese provisions is a
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misdemeanor, and the New York Attorney GenerdherDistrict Attorney of any county has the
authority to bring an injunctive action testrain or prevent such practic&ee id8 602.

Contrary to plaintiffs’ contention, these limiteestrictions fall far short of situations in
which the New York courts have found preemptory inteBee, e.qg.Albany Area Builders
Ass’n 74 N.Y.2d at 377-80 (findingtate had enacted comprehensive regulatory scheme in the
field of highway funding);Consolidated Edison Co60 N.Y.2d at 1098 (holding state had
preempted local regulation regarding the sitioig major steam electrigenerating plants);
People v. De Jesu$4 N.Y.2d 465, 468, 446 N.8.2d 207, 430 N.E.2d 1260 (N.Y. 1981)
(holding that New York Alcoholic Beverage CooltLaw preempted local law). The mere fact
that New York State has chosen to impose s@sictions on debt cacttion activities does not
in itself require a finding of preemptory interffee Jancyn Mfg. Corp/l N.Y.2d at 9¢“[T]hat
the State and local laws touch upon the sameigsreaufficient to support a determination that
the State has preempted the enfieéd of regulation . . . .”). Nor does the fact that the New
York City ordinanceseeN.Y. City Admin. Code 8§80-493.1, 20-493.2, goes beyond New York
State law in imposing additional limitations on debt collection practicese Incorporated
Village of Nyack 78 N.Y.2d at 508 (“[T]he test is nethether the local l& prohibits conduct
which is permitted by State law, because that test is much too broad .accdjdN.Y. State
Club Ass’n 69 N.Y.2d at 221. Thus, the Court fintdh&t the dictates of New York General
Business Law 88 600, 601, and 602 do not evinceatieynpt by New York State to preempt the
field of debt collection.

2. Conflict Preemption with New York General Business Law 88 600, 601 and 602

In the alternative, plaintiffs argue thabcal Law 15's new requirements for debt

collection practices, N.Y. City Admin. Code $®-493.1, 20-493.2, are directly inconsistent

17



with those set out in New York Generaldtuess Law 88 600, 601, d02. The Court again
disagrees.

In New York, as noted earlier, a local govermingmay not exercise its police power by
adopting a local law inconsistent witlonstitutional or general law.N.Y. State Club Ass'169
N.Y.2d at 217see alsd\.Y. Const. art I1X, 8§ 2(c); N.Y. Mun. Home Rule Law § 10(1). Since
the state has not preempted the entire field gllegion, there must ba direct inconsistency
between state and local law foethatter to be held invalid; a mere showing that the local law
prohibits conduct that would be permitted under state law is insuffici®aé N.Y. State Club
Ass’n 69 N.Y.2d at 221 (“If this were the rylehe power of local governments to regulate
would be illusory.”) (quotingCook 34 N.Y.2d at 109)accord Jancyn Mfg. Corp71 N.Y.2d at
96-99. Plaintiffs have not pointéd any such direct inconsistency between the dictates 2088
493.1 and 20-493.2 and those imposed by New Yavk Idor could they. The new provisions
in Local Law 15 add only two required practices—namely, giving consumers (i) a call-back
number, as well as informatiobaut the debt sought to be collected, and (ii) confirmation of any
debt payment schedule or settlement agreement reached—and two prohibited ones—namely,
attempting to collect on a debt or contactiagconsumer (i) after the consumer requests
verification of the debt ofii) if the statute of limitations for initiating legal action has expired,
unless the debt collection agency first provides consumer required information about his
legal rights. SeeN.Y. City Admin. Code 880-493.1, 20-493.2. These provisions supplement
the limited list of prohibitecpractices set out under New koGeneral Business Law 88 600,
601, and 602, but in no way directly conflict with theor is there any direct conflict between
the New York statutory provisionsnd the DCA regulations amplifying 820-493.1(a)’s

disclosure requirementseeRules of the City of New York, tit. 6, ch. 2 88 2-190, 2-191, 2-192,
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2-194, as promulgated pursuant to the DCAm@ussioner’'s authorityto issue rules and
regulations necessatg carry out the powers dmuties of the departmersgeN.Y. City Charter

§ 2203(e). In the absence of any such conflict, the Court rejects plaintiffs’ conflict preemption
claim insofar as it relates to New York General Business Law 88 600, 601 and 602.

3. Conflict Preemption with New York Judiciary Law 88 53 and 90

The Court agrees with plaintiffs, however, thatcal Law 15 is in direct conflict with
New York Judiciary Law 88 53 and 90. As sutthexceeds the City of New York’s authority,
and must be found invalid to the extent tihgurports to regula attorney conduct.

The admission of attorneys to the New Ydskr, as well as their supervision and
regulation, is vested with the judiciary. Seanti53 of the New York Judiciary Law provides, in
relevant part, that the New YorRourt of Appeals “may from time to time adopt, amend, or
rescind rules . . . regulating the admission of agégsrand counselors at law, to practice in all the
courts of record of the statencluding making prowsions “it shall deem proper for admission to
practice,” and “prescrib[ing] ruteproviding for a uniform system ekamination.” N.Y. Jud. L.

8 53(1)-(2). Most importantly for purposes oistaction, 8 90 provide#) relevant part:

The supreme court shall have power aadtrol over attorneyand counselors-at-

law and all persons practicing or assogiito practice law, and the appellate

division of the supreme court in eachpdement is authorized to censure,

suspend from practice or remove frafiice any attorney and counselor-at-law
admitted to practice who is guilty of pesfsional misconduct, malpractice, fraud,

deceit, crime or misdemeanor, or any cornduejudicial to the administration of

justice; and the appellattvision of the supreme cauis hereby authorized to

revoke such admission for any misregmetation or suppression of any

information in connection with the application for adnassio practice.

Id. § 90(2).

" Plaintiffs do not allege that the additional restrictionsdebt collection practices set out in Title 6, Chapter 5 of
the Rules of the City of New Yorleeetit. 6, ch. 5 88 5-76, 5-77, 5-78, aredimect conflict with state law, and so
the Court has no occasion to address them.
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As the New York courts have recognizedg thnguage of § 90 esigshing that “[t]he
supreme court shall have power and control a#terneys and counseloasdaw and all persons
practicing or assuming to practice lawgl:, “broadly establishes glicial governance over the
conduct of attorneys.'In re Wong 275 A.D.2d 1, 5, 710 N.Y.S.2d 57 (1st Dep’'t 20G@®&)cord
In re Roth 487 N.Y.S.2d 710, 712 (Sup. Ct. 1985) (notihgt “the boundariesf permissible
practice for attorneys is a matter for that8tLegislature and the Supreme Courdff,d sub
nom Roth v. Turoff 124 A.D.2d 471, 507 N.Y.S.2d 822 (1std1e1986). Pursuant to this
statutory provision, attorneys are officers of theart, and “their professnal conduct is subject
to the supervisory and corrective powers” of the state judiciamyre Zuckerman20 N.Y.2d
430, 439, 231 N.E.2d 718 (N.Y. 1967). Consequetiily regulation of attmeys’ conduct is not
within the police power of municipalitiesSeeN.Y. Mun. Home Rule Law 8§ 11 (stating that
municipalities “shall not be deemed authorized to adopt a local lawhich supersedes a state
statute, if such local law . . . [a]pplies to affects the courts as reqged or provided by article
six of the constitution”)cf. Roth 487 N.Y.S.2d at 712 (“[N]o locaégislature has the power to
define new limitations on thpractice of the law.”).

In purporting to regulate attorneys and lawmis that “regularly engage[] in activities
traditionally performed by debt collectors,” N.€ity Admin. Code § 20-489 (2009), Local Law
15 is in direct conflicwith the New York Judiciary LawUnder Local Law 15, no attorney or
law firm may regularly represemteditors seeking to recover @onsumer debts without first
obtaining a DCA license and, Viag obtained a license, complying with DCA licensing
requirements. But it is simply not within the BG power to license attorneys or regulate their
professional conduct.SeeN.Y. Mun. Home Rule Law 8§ llsee alsoN.Y. City Charter

§ 2203(c) (granting DCA commsioner control over “the gréing, issuing, transferring,
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renewing, revoking, suspending and calmeglof all licenses and permitexcept in the cases
with respect to which and to the extentwhich any of said powers are conferred on other
persons or agency by lalydemphasis added). Rather, when an attorney contacts a debtor on
behalf of a client, she acts as an officer ofdbert, and is subject tihe supervision and control

of the New York judiciary. With respect to atteys authorized by stataw to practice in the
courts of New York, the DCA can have no role as gatekéeper.

Seeking to avoid this conclusion, defendantpiarthat attorneys who regularly seek to
collect on debts on behalf of citats are attorneys in name oniy: reality, they claim, these
attorneys are acting ashitecollectors, and may be regulatedsash. In defendds’ view, only
when there is “an inherentlydal component” to an attorneyativities, or tle activities are
“inexorably intertwined” with theoractice of law, is the supervision of these activities left to the
courts. No such limitation on judicial authoritygwever, is contemplated under New York law.
To the contrary, the New York courts can andehaet out standardsg@ating the provision of
nonlegal services by attorneys. Indeed, whéiorneys are providingionlegal services to
clients, they may be held toglsame professional standardsadeen providing legal services.
SeelN.Y. State Unified Court System, Rules obfaissional Conduct, Rule 5.7(a)(1) (stating that
a lawyer or law firm that “prodes nonlegal services to a persaat tre not distinct from legal
services being provided to that person by the lawydaw firm is subject to these Rules with
respect to the provian of both legal anahonlegal services”)id. Rule 5.7(a)(2) (stating that a
lawyer providing nonlegal services that aretidict from legal seiges being provided “is

subject to these Rules with respect to the natlegrvices if the person receiving the services

8 Federal regulation of attorneys is not so preclud®@eeHeintz v. Jenkins514 U.S. 291, 299 (holding the FDCPA
“applies to attorneys who regularly engage in consumer aglgiction activity, even when that activity consists of
litigation”); see alsanfra pp. 25-26.
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could reasonably believe thahe nonlegal services areethsubject of a client-lawyer
relationship”). Not only do the courts possessdhthority to regulate the nonlegal activities of
attorneys once they are admitted to the bar, thay discipline attorneys for nonlegal activities
conducted prior to their admission to the b&ee Wong710 N.Y.S.2d at 6(hoting the courts’
“inherent authority to discipline attorneysrfonisconduct”). Charitably put, defendants’
cramped view of the scope of the judiciary’stemity over attorney conduct is inaccurate.

Even were defendants correct that only thasgvities that haveéan inherently legal
component” or are “inexorably tertwined” with the practice ofaw are within the exclusive
regulatory purview of the judiciary, it is far froolear that the activities covered by Local Law
15 would fall outside defendantproposed parameters. For instance, as the code provision
indicates, “activities traditionally performed loebt collectors” include “contacting a debtor
through the mail or via telephone with the purposeadiecting a debt.” N.Y. City Admin. Code
§ 20-489(5). In the course of contacting debtdedt collectors may threaten or instigate legal
proceedingscf. N.Y. City Admin. Code § 20-489 (listing “itiating or using legal processes” as
one method debt collectors may use to coltatta debt), or attempt to negotiate settlement
agreements or payment schedules for the outstandingctidda)es of the City of New York, tit.

6, ch. 2 § 2-192 (setting out regulations for debt payment schedules and settlement agreements).
Yet these tasks—seeking to vindicate a clgemegal rights by comicting counter-parties,
negotiating the fulfilment of clients’ contractand threatening or initiating legal action—are

tasks routinely perfornteby attorneys. When an individu&censed to practice law performs

° Similarly, New York City is not fee to regulate attorneys’ activities simplgcause they may also be performed

by non-attorneys. Consequently, Local Law 15’s exception for those attorneys or law firms “collecting on a debt in
such capacity on behalf of and in the name of a cheigly through activities that may only be performed by a
licensed attorney,” N.Y. City Admin. Code § 20-489(5), does not remedy New York’s intrusiathénpreserve of

the judiciary.
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these actions, it is impossible $ay, as defendants would havethigt she is acting simply as a
debt collector, and not as an attorney.

In support of their argument, defendants anakglebt collection to driving a taxi cab: in
their view, since collecting on a debt, just lideiving a taxi cab, has no connection to the
practice of law, New York Citynay require an attorneyp obtain a debt collection license, just
as it obviously may require the attorney to abtaimunicipal taxi driver’'s license. Supreme
Court’s decision irRothhelps illustratevhy this analogy isncorrect. InRoth Supreme Court
addressed whether New York City Council could regain attorney to oain a license to act,
not as a taxi driver, but as a taxi broker. cbncluding that this requirement “impermissibly
interfere[d] with arattorney’s right to factice law,” 487 N.Y.S.2d at12, Supreme Court noted
that the tasks a taxi brokerrfmms are indistinguishable frothose customarily performed by
an attorney:

The law defines a “taxicab broker” as diwého, for another . . . acts as an agent

or intermediary in negotiating the purchase or sale of a taxicab ” (Administrative

Code § 2325 [a]). Taking this definition acévalue it is clear that no attorney

could possibly represent either the buyerseller of a taxicab without first

obtaining a license from the Commissiordammmplying with the requirements of

such licensing. Is it not @@emmonplace function of an atteey -- in the sale and

purchase of any property -- real or personab participate in negotiations of all

aspects of the prospective transactionluding price, terms, security and a

myriad of other issues between the paflieHow could an attorney, not licensed

by the Commission, but requested by antlieo prepare a lbiof sale and a

security agreement inoanection with the sale o taxicab, do so without

subjecting himself or herseld both civil and criminal psalties? It would appear
that he or she could not.

The same is true of the tasks performedde¥pt collectors. bder Local Law 15, no
attorney may regularly represent creditors sagkincollect debts witbut first obtaining a DCA

license and complying with its requirements. These requirements, however, include limitations
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on activities that are commonplace functions traeys, such as commicating with adverse
parties and seeking to vindicatkents’ contratual rights. SeeN.Y. City Admin. Code 8§ 20-
493.1, 20-493.2 (setting outqared and prohibited debt colleatipractices); Rules of the City
of New York, tit. 6, ch. 2 88 2-190, 2-191, 2-122194 (same). Without a DCA license, an
attorney may not undertake these functions, ergadn “impermissibl[e] interfere[nce] with an
attorney’s right to practice law.Roth 487 N.Y.S.2d at 712.

Therefore, while the Court agrees with defants that there may well be some activities,
like driving a taxi cab or operating a fruit stand, that are so uackta the practice of law that
they may be regulated by murpalities, even if performed bgn attorney, there can be no
material factual dispute that the activities Local Law 15 seeks to regulate lie far from this line.
For similar reasons, Local Law 15 is also very ffam the incidental regulations of attorney
conduct that have been uphddg the New York courts.See, e.g.Forti v. N.Y. State Ethics
Comm’n 75 N.Y.2d 596, 615, 555 N.Y.S.2d 2@890)(upholding “revolvhg door” provisions
of state law restricting pro$sional activities of former gowemental employees that had
“merely incidental” effect on the practice of laPeople v. Law Offices @ndrew F. Capoccia
L.L.C, 289 A.D.2d 650, 651, 733 N.Y.&l 550 (3d Dep’'t 2001) (holding that delegation of
attorney regulation to judicigrdid not prevent Attorney @eral's prosecution of law for
engaging in fraudulent business practicégonte v. Raychulb31 N.Y.S.2d 689, 692 (Sup. Ct.
1988) (upholding application of New York City’sg@ations restricting deceptive advertising to

attorneys)aff'd 160 A.D.2d 636, 559 N.Y.S.2d 255 (1st Dep't 1980)Unlike the regulations

19In this regard, the authority of New York State to reguaiierney conduct is considerably greater than that of the
City. See Forti 75 N.Y.2d at 615 (noting that, since “the very power of this court to prescribe rules for the
admission of attorneys is derived from the Legislature,” it “can—and does-ateguhny aspects of the practice of
law in this State”). NonethelessgetiNew York legislature routinely exempts attorneys from otherwise generally-
applicable state licensing requiremenBee, e.g.N.Y. Real Prop. Law § 442-fXempting attorneys from licensing
requirements for real estate brokargl salesmen enumerated in New YBdal Property Law 88§ 440-a to 442-e);
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upheld in these decisions, Local Law 15 would diyetgulate core aspects of the practice of
law. Defendants’ reliance on thesecisions, therefore, is unavailing.

Finally, defendants note that several of debt collection activitie restricted by Local
Law 15—in particular, contacting @esumer about a debt on whitte statute of limitations has
run, or seeking to collect such a debt unlessd#i® collector first provides the consumer with
certain information regding his legal rightsseeN.Y. City Admin. Code 8§ 20-493.2(b); Rules
of the City of New York, tit. 6, ch. 2 § 2-191—are also prohibited by federal &eel5 U.S.C.
8 1692(e) (prohibiting debt colleecofrom threatening to takeny action that canot legally be
taken);id. 8 1692(f)(1) (prohibiting the collection of any debt unless permitted by w).Y.
Gen. Bus. Law 8§ 601 (prohibiting attempts to eoéolegal rights if such rights do not exist).
They argue, correspondingly, that plaintiffs’ dent warning that Locdlaw 15 would require
attorneys to violate theiethical duties to clients—by forcingn attorney seeking to collect a
time-barred debt to inform the debtor of the ragnof the statute of limitations, an affirmative
defense to litigation—is misplaced. But thig@anent misses the pointJnlike the New York
City Council, the federal government is not obligated to draft its statutes so as to comport with
New York law. Cf. U.S. Const. Art. VI, cl. 2 (establighg the supremacy of federal law).
Rather, the federal government may—and does—aggjtihe conduct of attorneys acting as debt
collectors. See Heintz v. Jenkin§14 U.S. 291, 299 (1995) (hahdj that FDCPA applies to

attorneys who regularly engage in consumer deldéction activities). New York City Council,

N.Y. Tax Law § 32(a)(14) (exempting attorneys and employees of attorneys from registration requirements for ta
return preparers detailed in New York Tax Law 8 32(b)-(g)); N.Y. Ins. Law § 2101(f)(1), (9)(1yH2)(B)
(exempting attorneys from licensing requirements for reinsurance-intermediaries, indepelukats, and public
adjusters specified in New York Insurance Law 88 2102-04, 2123, 2127, 2132); N.Y. Gen. Bus. Baw § 8
(exempting attorneys and representatimeployed exclusively by attorneys from licensing requirements for private
investigators, bail enforcement agents, and watch, guard or patrol agencies set forth in N&enéved Business

Law § 70). This solicitude for the authority of the courts over attorney conduct is in sharp contrast to Local Law
15’s encroachment on the judiciary’s regulatory domain.
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by contrast, may only regulate within the limits set out under New York $aeN.Y. Const. art
IX, 8 2(c); N.Y. Mun. Home Ruléaw § 10(1). In attempting teegulate attorney conduct, it has
exceeded this authority, and the ordinancenglwith its accompanying regulations, to that
extent are without force and effect.

C. Dormant Commer ce Clause Challenge

Plaintiffs next argue that, lgquiring out-of-state debt buyers that do not directly engage
in any in-state collection activities to obtain a A@cense or else be subject to penalties, the
amendments to § 20-489 and § 20-494 violae Commerce Clause of the United States
Constitution. For the same reason, plaintififgue that 8§ 20-493.1 and § 20-493.2, which require
out-of-state debt buyers to umthke certain required colleoh practices and forego certain
prohibited practices or else be subject to monetary penalties, also violate the Commerce Clause.
Defendants contest these claims. For the read@tussed below, the Court denies summary
judgment to both plaintiffs and deféants on the Commerce Clause claims.

Article |, Section 8, Clause 3 of the Unidté&tates Constitution empowers Congress to
“regulate commerce . . . among the several Statédthough the Clause is phrased as an
affirmative grant of congressional power, it islkestablished that the Clause also contains a
negative or “dormant” aspect thdénies to the States “the power unjustifiably to discriminate
against or burden the interstate flow of articles of commef@e.'Waste Sys., Inc. v. Dep't of
Envt’l Quality, 511 U.S. 93, 98 (1994). This dormantexgpreflects “the Constitution’s special
concern both with the maintenance of dioval economic union unfettered by state-imposed
limitations on interstate commeresmd with the autonomy of the individual States within their
respective spherestiealy v. The Beer Inst491 U.S. 324, 335, 336 (1989 its jurisprudence

addressing the “dormant” CommerCéause, the Supreme Court hadigated that at least three
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types of legislation may implicatthese concerns: legislation tlaggcriminates between in-state
and out-of-state commercial actors, either on asefor in its intent or effect; statutes that
regulate “wholly extraterritorial” commerce—a egbry whose ostensibljlear boundaries are,

in fact, extremely difficult to demarcate, as dissed in greater detail below; and statutes that—
although they neither discriminate nor reguladeolly extraterritorial commerce—nonetheless
unduly burden interstate commerce.

Here, plaintiffs do not contel that Local Law 15 discrimates against out-of-state
commercial actors, only that it unconstitutionakigulates wholly extraterritorial commerce and
unduly burdens interstate commercé/hen analyzing claims thatdeslation falls afoul of the
dormant Commerce Clause in @thof these manners, courts this Circuit have adopted
different approaches. Some decisions subjaegts that regulate wholly extraterritorial
commerce, as well as those that discriminatensgjanterstate commerce, to a higher level of
scrutiny than those that unduly burden istate commerce. For instancefFreedom Holdings
Inc. v. Spitzer357 F.3d 205 (2d Cir. 2004), the Second @irset out a tripartite test for
evaluating statutes and ordinaneggler the dormant Commerce Clausgee also Selevan v.
N.Y. Thruway Auth.584 F.3d 82, 90 (2d Cir. 2009)o(owing analysis set out iffreedom
Holding9; Grand River Enters. SiNations, Ltd. v. Pryqr425 F.3d 158, 168 (2d Cir. 2005)
(same). First, “a statute that clearly discriates against interstate commerce in favor of
intrastate commerce is virtually invalfer s€” and may survive “onlyf the discrimination is
‘demonstrably justified by a valid factarrelated to economic protectionism.”Freedom
Holdings 357 F.3dat 216 (quotinginter alia, Wyoming v. Oklahom#&02 U.S. 437, 454 (1992))

(additional internal quotations and citation omittgd)Similarly, a statute “will be invaliger se

1 Other decisions have stated that a discriminatorytstatay survive dorent Commerce Clauserutiny only if it
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if it has the practical effect of ‘extraterritofi@ontrol of commerce ccurring entirely outside

the boundaries of the state in questiold” (citing Healy, 491 U.S. at 336). If a statute does not
discriminate against interstate commerce nor regulate wholly extraterritorial commerce, “it will
nevertheless be invalidated under tR&eé balancing test’ if it impass a burden on interstate
commerce incommensurate witletlocal benefits securedld. (citing, inter alia, Pike v. Bruce
Church Inc., 397 U.S. 137, 142 (1970)) (internal quaias and additional citation omitted).

In subjecting to heightened stiny statutes that discriminaggainst interstate commerce
or regulate wholly extraterritorial commerceesle cases follow the Supreme Court’s decisions
in Healy and Brown-Forman Distillers Corp. Wew York State Liquor Authorjt476 U.S. 573
(1986). See Brown-Formgn476 U.S. at 579 (“When a stastatute directly regulates or
discriminates against interstate commerce . . havwee generally struck down the statute without
further inquiry.”); accord Healy 491 U.S. at 336 (explaining that the Commerce Clause
prohibits the adoption of legislation that direatlyntrols, or is applietb, “commerce that takes
place wholly outside of the State's bordersSge alsol Laurence H. Tribe, American
Constitutional Law § 6-8, at 1074 (3d ed. 2000) (“[T]he Court has articulated virtupdly se
rule of invalidity for extrateitorial state regulations . . . .*§. Nonetheless, ber cases in this

Circuit have analyzed legislation that is claimed to regulate extraterritorially under the more

“advance[s] a legitimatelocal purpose that cannot be adequatsérved by reasonable nondiscriminatory
alternatives,”Arnold’s Wines, Inc. v. Boyl&71 F.3d 185, 188 (2d Cir. 2009) (quotidgw Energy Co. of Ind. v.
Limbach 486 U.S. 269, 278 (1988)), while at least one Supreme Court decision has suggested thatiteschrestat
“generally struck down . . . without further inquinBtown-Forman Distillers Corp. v. N.Y. State Liquor Au¢v.6
U.S. 573, 579 (1986).

12 ReadingBrown Formars proscription against the “direct regulatioof “interstate” commerce in context, it is
clear that the Court had in its sights thgulation of extraterritorial conducGee Brown Formar76 U.S. at 579-

84 (examining whether thehallenged statute “regulatesmmerce in other States9ee also Healy491 U.S. at 332
(explaining thaBrown Forman‘reaffirm[ed] and elaborat[ed)n our established view that a state law that has the
‘practical effect’ of regulating comence occurring wholly outside that State’s borders is invalid under the
Commerce Clause”); 1 Tribe § 6-8, at 1074 (equating “extraterritorial sgukatiens” with “laws which directly
regulate out-of-state commerce”).
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permissivePike balancing test, which requires only thlé burden on interstate commerce not
clearly outweigh the local benefits of the statutgee, e.g. Town of Sbotd v. Town of E.
Hampton 477 F.3d 38, 50 (2d Cir. 2009)dting that legislation regaling commercial activity
“wholly beyond the state’s borders” may identally burden interstate commerce and
consequently will be analyzed undeike framework);Nat’l Elec. Mfrs. Ass’'n v. Sorrell272
F.3d 104, 108-10 (2d Cir. 2001) (analyzing claim that challenged legislation regulating wholly
extraterritorial commerce undBike framework)**

Other Courts of Appeals have encountered similar confusem,e.g.Int’l Dairy Foods
Ass’n v. Boggs622 F.3d 628, 644-46 (6th Cir. 2010) (addneg this question), no doubt due, at
least in part, to the fact “th#tere is no clear line separating ttegegory of state regulation that
is virtually per seinvalid under the Commerce Clausad the category subject to tR&e v.
Bruce Churchbalancing approachBrown-Forman 476 U.S. at 579. Stilthe vast majority of
circuits have followed thélealy / Brown-Formananalysis. See, e.g.Boggs 622 F.3d at 646;
Midwest Title Loans, Inc. v. Mills593 F.3d 660, 665-66 (7th Cir. 201Quik Payday, Inc. v.
Stork 549 F.3d 1302, 1307 (10th Cir. 2008)rolina Trucks & Equip., Inc. v. Volvo Trucks of

N. Am., Inc.492 F.3d 484, 489-92 (4th Cir. 200Philip Morris, Inc. v. Reilly 267 F.3d 45, 62-

3 In Town of Southoldthe Circuit also noted that imposing “a regulatory requirement inconsistent with those of
other states” constitutes another circuanse in which a statute may inciddiytdurden interstate commerce. 477
F.3d at 50. Whil&own of Southoldnd some other decisions treat the problem of inconsistent regulations under the
dormant Commerce Clause as distinct frinait posed by extraterritorial regtibms, the two issues are inextricably
related. Cf. Donald H. ReganSiamese Essays: (TS Corp v. Dynamics Corp. of Ameriand Dormant
Commerce Clause Doctrine; Extraterritorial State Legislati®® Mich. L. Rev. 1865, 1875 (“The connection
between inconsistent regulations and aeritoriality is simple and direct: dvery legally regulable event or state-
of-affairs could be unambiguously assigned to a uniquitcigai jurisdiction, then a prohibition on extraterritorial
legislation would make inconsistent regulations . . . impossiblacdprd Katherine FloreyState Courts, State
Territory, State Power: Reflections on the Extraterritoriality Principle in Choice of Law and Legisl8doNotre
Dame L. Rev. 1057, 1089 (2009) (noting that “the problem of inconsistent regulations is inextricably littked wi
that of extraterritoriality”). For this reason, the risk afansistent regulations is normattgpnsidered as part of the
extraterritoriality analysis.See Healy491 U.S. at 336 (noting that one consideration under the extraterritoriality
analysis is “how the challenged statoiay interact with the legitimate regulatory regimes of other States and what
effect would arise if not one, but manyawery, State adopted similar legislation”).
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63 (1st Cir. 2001)A.S. Goldmen & Co. v. N.J. Bureau of $S463 F.3d 780, 784-88 (3d Cir.
1999);Cotto Waxo Co. v. Williamgl6 F.3d 790, 793 (8th Cir. 1995But see Pac. Nw. Venison
Producers v. Smitch20 F.3d 1008, 1014-15 (9th Cir. 1994) (stating that impact on
extraterritorial commerce is one consideration umitike).

The near-universal consensus among otheruitsrcaside, in light of the different
approaches followed in this circuit, it is nohmediately evident which framework to use in
analyzing plaintiffs’ claim that Local Law 1%nconstitutionally regulates extraterritorial
commerce. Still, in at least oadecisions, the Second Circuit hadicated that iher approach
may be appropriatel-reedom Holdings357 F.3d at 216 n.1accord Freedom Holdings, Inc. v.
Cuomgq 624 F.3d 38, 64 n.18 (2d Cir. 2010) (“[A] county analyze a claim that a state statute
is invalid because it regulates commerce extraterritorially either as a disproportionate burden on
commerce under th&ike balancing test. . or . . . independently . . ..”). Indeed, the choice of
analytical framework is not dispositive here:dascussed in greater detail below, under either
framework, both parties’ motions for summandgment must be denied. For the sake of
thoroughness, the Court will first address plaintiéfstraterritoriality claim independently of the
Pike analysis, and then will proceed to consider the extraterritoriality claim uRrikeralong
with plaintiffs’ other balancing arguments.

1. Extraterritoriality

The prohibition on state and local laws regulg extraterritorial commerce has been
developed in a line of Supreme Court cases stretching back to the 19g@idealy, 491 U.S.
324;CTS Corp. v. Dynamics Corp. of Am81 U.S. 69 (1987Brown Forman 476 U.S. 573;
Edgar v. MITE Corp.457 U.S. 624 (1982) (plurality opinionBaldwin v. G.A.F. Seelig, Inc.

294 U.S. 511 (1935). IHealy, the Court crystallized the principles embodied by these decisions
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as follows:

Taken together, our cases concerning the extraterritorial effects of state economic
regulation stand at a minimum fahe following propositions: First, the
‘Commerce Clause . .. precludes thel@pgion of a state statute to commerce
that takes place wholly outside ofethState’s borders, whether or not the
commerce has effects within the Statédgar, 457 U.S. at 642-43 (plurality
opinion); see also Brown-Formam76 U.S. at 581-58&nd, specifically, a State
may not adopt legislation that has the picat effect of establishing ‘a scale of
prices for use in other state§eelig 294 U.S. at 528. Second, a statute that
directly controls commerce occurringhelly outside the boundaries of a State
exceeds the inherent limits of the enacting State’s authority and is invalid
regardless of whether the statute’draterritorial reach was intended by the
legislature. The critical inqoy is whether the practicaffect of the regulation is

to control conduct beyond the boundaries of the StBtewn-Forman 476 U.S.

at 579. Third, the practical effect of theadtite must be evaluated not only by
considering the consequences of the stataelf, but also by considering how the
challenged statute may interact witke tlegitimate regulatgr regimes of other
States and what effectonld arise if not one, but mg or every, State adopted
similar legislation.Generally speaking, the Commerce Clause protects against
inconsistent legislation arising from tpeojection of one state regulatory regime
into the jurisdiction of another StateCf. CTS Corp.481 U.S. at 88-89. And,
specifically, the Commerce Clause dictatest no State may force an out-of-state
merchant to seek regulatory apprbvia one State before undertaking a
transaction in anotheiBrown-Forman 476 U.S. at 582.

Healy, 491 U.S. at 336-37 (format of imteal citations modified). Qito put the cetnal principle
even more succinctly, a state may not enact legisldhat has the practical effect of regulating
commerce that takes place wholly outside obdsders, whether or not the commerce has effects
within the state, and whether or not the sttuextraterritorial scope was intended by the
lawmakers.See id.

Even with Healys guidance, however, the boundaries of what constitutes wholly
extraterritorial commerce are murky at be&itf. Peter Felmly, CommenBeyond the Reach of
States: The Dormant Commerce Clause, Extrateral State Regulatio, and the Concerns of
Federalism 55 Me. L. Rev. 467, 495 (2003) (noting tH#he most difficult portion of the

[extraterritoriality] analysis to unravel” is ‘fwen, under the blueprint the Supreme Court laid
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down in Healy, a state’s law has effects which occwholly outside’ the boundaries of the
state”). Defendants assertaththe core concerns undergi the Supreme Court’s line of
extraterritoriality cases are attempts by a statestablish a scale of pricing affecting interstate
commerce or to pass laws that smack of econpnaitectionism. (Defs’. Mem. of Law in Opp’n
to Summ. J. 5.) Butealys demarcation of laws that wilall afoul of the dormant Commerce
Clause clearly extends far beyond these conceBe® Healy491 U.S. at 336-37¢ This line
also clearly extends beyond “casebere a state may force an out-of-state merchant to seek
regulatory approval in one state befarelertaking a transaction in anotheEmpire State Beer
Distrib. Ass’n v. PattersqgrNo. 09-cv-10339, 2010 WL 749828,*& (S.D.N.Y. Ma. 1, 2010)
(positing this limit on extraterritoriality)In fact, notwithstandaig the references idealyand its
precursors to “wholly” extraterritorial commercege Healy491 U.S. at 332, 33@&dgar, 457
U.S. at 641-42, the Supreme Court and lower cdate invalidated thepplication of laws to
commerce occurring, at least inrpavithin the regulating statsee, e.g.Healy, 491 U.S. at 335-
40 (striking down in-state price restrictions onadlol that had the aftt of limiting suppliers’
out-of-state pricing optionsBrown-Forman 476 U.S. at 579-84 (sameJeelig 294 U.S. at
527-28 (striking down statute setiiminimum prices for in-statsales of milk and banning in-

state resale of milk purchastt a lower price out-of-statéy.

14 Defendants also make too much of the “directly controls” languabieaty. See Healy491 U.S. at 336 (“[A]
statute thatdirectly controlscommerce occurring whollgutside the boundaries of a State exceeds the inherent
limits of the enacting State’s authority . . . .") (emphasis added). As discussed sdaipranote 12, this
language should be understood as synonymous with the proscription against ledialatigrthe practical effect of
regulating extraterritorial commerce. Contra defendaatgument, whether the lefgtion “directly controls”
extraterritorial commerce is not an indegdent factor in the analysieven if the practical eftt is indirect, a statute
may still fall afoul of the dormant Commerce Clauags the Supreme Court has repeatedly h8lee, e.g.Healy,

491 U.S. at 335-40 (striking down in-state price restrictions on alcohol that had the ieffieectof limiting
suppliers’ out-of-state pricing optiondgrown-Forman 476 U.S. at 579-84 (sameJgelig 294 U.S. at 527-28
(striking down statute setting minimum prices for in-state sales of milk and banning in-state resale of milk purchased
for a lower price out-of-state).

% It is true thatHealys distillation of the principles controlling extraterritoriality analysis under the dormant
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Ultimately, as the Supreme Court hakramvledged, there is no sharply drawn line
separating laws which impermibi regulate extraterritoriatommerce from those which do
not. See Brown-Formam76 U.S. at 57% Still, in grappling withwhether the practical effect
of a regulation is to control conduct beyond the botiedaof the State, écircuit courts have
focused on the location (or locations) where tlontract was formed. For example SIRGGC,
LLC v. Blumenthal 505 F.3d 183 (2d Cir. 2007), the Second Circuit considered the
constitutionality of a Connecticstatute that prohibited the saleany gift certificate, including
gift cards and other “stored-valueards, that was subject to in&ty or dormancy fees or that
had an expiration datdd. at 187. The statute was challenggdSPGGC, a company that sold
several thousand gift cards iro&hecticut each year, each w#hone-year expiration date and a
monthly fee that was triggered sixonths after the date of purchaskl. In its challenge, the
company argued that, by policing the terms and itimmd of the sale of its gift cards, which
were set according to a uniform standardossrthe United States, the statute effectively
regulated commerce occurring outside of Connectiddt.at 187, 192. The Second Circuit

rejected this argument, relying heavily on the Ganticut Attorney General’s stipulation that the

Commerce Clause has been roundly criticized by scholeg, e.g.Florey,suprg at 1087, 1090 (noting that the

scope of the extraterritoriality principle as articulated by the Supreme Court is “so sweeping that most commentators
have assumed that these cases cannot mean what pgesyr &p say”); Jack L. Goldsmith & Alan O. Sykdée

Internet and the Dormant Commerce Claus&0 Yale L.J. 785, 789-790, 806 (2001) (callibgalys formulation

“clearly too broad” and suggesting it may be ignored); Regjapra at 1896 (archly offering, as a summary of the
extraterritoriality principle: “For the most part, statemy not legislate extraterritorially, whatever exactly that
means™). But, of course, scholarly debate about thidixaof Supreme Court decisions does not excuse the lower
courts from the obligation to apply them faithfully.

18 |n Edgar, a plurality of the Supreme Court suggested that the boundary is similar to the familiar line demarcating
the jurisdiction of a state’s courtsSee457 U.S. at 643 (“The limits on &State’'s power to enact substantive
legislation are similar to the limits on the jurisdictionstédite courts.”). However, the Court has subsequently cast
considerable doubt on this suggesti@ee Quill Corp. v. North Dakqgt®&04 U.S. 298, 305-313 (1992) (discussing
differing scope of and concerns animating the Due Process and Commerce Cthustd)yest Title593 F.3d at

668 (“[1]f the presence of an interest that might support state jurisdiction . . . dissolved the constitutional objection to
extraterritorial regulation, there wouldn’t be much leftHealy and its cognates.”Garolina Trucks 492 F.3d at

491 (“If a state could leverage contacts within its borders to control a company’s conduct elsewherewiitigout

held to regulate extraterritorially, this would be the national market's undoing.”).

33



statute applied only if the gift cards were actuabtd within the state; even if cards were
subsequently used in Connecticut, in the coofssommerce conducted entirely within the state
by Connecticut residents, they would be left unregulated if they had been sold out of state,
thereby “permit[ting] cards punased out of state tbe used in Connecticut, despite any
restrictions or fees sh cards may carry.”ld. at 187. The Circuit held that, in light of this
stipulation, there was no imperssible extraterritorial sweefsee idat 194 (“The [statute] does
not . . . directly regulate sales gift cards in other states. Ndoes it prevent other states from
regulating gift card salegifferently within theirown territories.”). In other words, under the
state’s interpretation of its owlaw, as sanctified by the Second Circuit, the statute was
constitutional because it regulated only tratisas within the state; whether any subsequent
effects of the transaction—such as the use ogiftteard—were felt out oftate was irrelevant.
See also Freedom Holdingd24 F.3d at 66 (finding statute tlzgdplied only to @arettes sold in

the state did not reguiaextraterritorially)cf. Edgar 457 U.S. at 642 (nimg that the Commerce
Clause “precludes the application of a stateutgaio commerce that takes place wholly outside
of the State’s borders, whether or nottbenmerce has effects within the State”).

In A.S. Goldmen & Co. v. Bl.Bureau of Securitieshe Third Circuitalso looked to the
location of the transaction beimggulated when determining whet the application of a state
statute violated the dormant Commerce Clauss&. Goldmen was a securities broker-dealer in
New Jersey; in early 1996, it filed registratiGtatements with theSecurities Exchange
Commission and regulatory authees in over a dozen states for an initial public offering of a
Delaware technology corporati. 163 F.3d at 782-83. Aftdhe New Jersey Bureau of
Securities threatened to issaestop order blocking the offering in New Jersey, A.S. Goldmen

entered a consent order with the regulator that permitted it to make unsolicited sales of the stock
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offering from within New Jerseyld. at 783. A.S. Goldmen thenqueeded with the offering,
soliciting purchases from indiduals outside of New Jersegotwithstanding the terms of the
consent order), but not solicig any purchases from indduaals within New Jersey.ld.
Pursuant to New Jersey’s Bligky Law, which grants the adrity to regulate the “offer or
sale” of securities whenever the offer or sale is made within New Jeeseid.at 782, the New
Jersey regulator immediately issued a cease and desistsaeled,at 784.

In the resulting declaratory judgment actidnS. Goldmen argued that the regulator’'s
action, insofar as it blocked sales of th#ewng to individuals otside of New Jersey,
unconstitutionally applied the New Jersey Biky law to commerce occurring wholly outside
the state; the regulator, by contrast, argued timatlaw had been constitutionally applied to
commerce occurring entirelyithin the state.ld. at 786. The Third Ciratuagreed that the key
to the law’s constitutionality was whetherettprovisions of the law had been applied to
transactions that had occurred within the stsge,id.at 785-86 (noting that the constitutionality
of the statute’s application depedd®n the territorial scope of the transaction that the state law
seeks to regulate”) (citingnter alia, Hall v Geiger-Jones Cp.242 U.S. 539, 557 (1917)

(upholding the constitutionality of Ohio’s Blu&yslaw where “[t]he provisions of the law . . .

apply to dispositions of securiti@gthin the state’)), but rejected bo parties’ arguments. The
court reasoned that, under the@darn approach to analyzing caadts, the locus of contract
formation is not necessarily “rted in a single geographical loaat| such as the place the offer
was accepted”; rather, “when an offer is mamlene state and accepted in another, we now
recognize that elements thie transaction have oated in each state.ld. at 786-87. Following

this approach, the court held that all of AG&ldmen’s offers to purchase stock had occurred in

New Jersey, but the acceptanceso€h offers by non-New Jersegsidents had occurred in the
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purchaser’s state of residencgee idat 787 (“A contract between Goldmen in New Jersey and
a buyer in New York does not occur ‘wholly oulsi New Jersey, just as it does not occur
‘wholly outside’ New York. Ratherelements of the transactioncoc in each state . . . .").
Accordingly, New Jersey appropiedy could regulate “the aspeot the transaction that occurs
within its boundaries,id., but not that part whichccurred out of stateSee id(holding that the

New Jersey Blue Sky law “simply allows the Bureau to regulate its ‘half’ of the transaction—the
offer that occurentirelywithin the state of New Jersey”) (internal footnote omitted).

In Carolina Trucks & Equipment Inc. ¥.olvo Trucks of North America, In¢he Fourth
Circuit addressed the related gtien of whether a state may regulate a transaction when no
element of the transaction has occurred in-state, but the seller had placed in-state advertisements
for the product. At issue was whether a Sdb#nolina law prohibiting a vehicle manufacturer
from selling a motor vehicle in the state, othlan via an authorized franchise, could be
constitutionally applied to the out-of-state salef trucks to South Carolina residents by the
defendant’s subsidiary at itautik lot in Atlanta, GeorgiaCarolina Trucks 492 F.3d at 486-87.
The plaintiff argued that the Sdu€arolina statute should be ctrnged to regulate sales to South
Carolina residents regardless of where theguoed, thereby rendering these sales unlawful.
The court summarily rejected thi®nstruction, reasoninig relevant part tat it would violate
the dormant Commerce Clause by projecting S@atolina’s legislation into other states and
regulating commerce wholly outside of the state’s borders, notuauittiisty the significant
effects of that commerce within South Carolind. at 489-90.

Also of relevance here, theurt rejected the plaintiff's @rnative argument: that the
sales occurred in part within South Carolina beeathe subsidiary had advertised within the

state. Id. at 488;see alsa190-91 (quoting plaintiff's argumettat, “[a]lthough [the subsidiary]
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is physically located in Georgia, it entdré&South Carolina through direct mailings and
phonebook advertisements”). Noting that thepi@me Court has deemed extraterritorial
“statutes that seize upon a company’s in-stawenmercial activities . . . to regulate the
company’s out-of-state conduct,’etfcourt held that “there wasvery reason to conclude” that
this proposed construction ofettstatute would violat the dormant Commerdgause as well.

Id. at 491. “Far bettethen,” the court determined, “to cdunde that these k&5 took place where

in fact they did take place: ahf subsidiary’s] lot in Georgia.ld. at 492. In other words, South
Carolina could not use the defendant’s in-state commercial activities as a hook to regulate its
out-of-state conduct. Rather,ettfact that the defendant'silssidiary had “entered” South
Carolina (as the plaintiff termed it) by advemnigiin-state gave the &e no additional license
under the dormant Commerce Clause to regulatsactions consummated wholly out of state.
See idat 491-92cf. Star Scientific, Inc. v. Bealea78 F.3d 339, 356 (4th Cir. 2002) (upholding
Virginia state regulating tobacco sales oe tjrounds that, “rather than regulate ‘upstream
transactions’ outside of the State,” it “imposefdiee only for cigarettes actually sold within the
State”).

Midwest Title Loansinc. v. Ripley 616 F. Supp. 2d 897 (S.D. Ind. 200&f,d sub nom
Midwest Title Loans v. Millsis perhaps most similar to the case here. Midwest Title was an
lllinois business corporation thesued car title loans, secured by the borrower’s motor vehicle,
to consumers in several states, includingdndi 616 F. Supp. 2d at 900. It had no business
locations in Indiana, did not owar lease property in the stamd did not have a certificate of
authority or license to dbusiness in Indianald. No Midwest Title agent or employee solicited
business in person in Indiana, aibloan transactions were consummated in lllinois, where loan

applications were made and apped and loan funds disbursedd. As in Carolina Trucks
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however, the corporation placed advertisemairitisin the state targeting consumetd. at 901.

In addition, the nature of the loan transactiequired a continuing business relationship between
Midwest Title and Indiana borrowers, which occdrgartly in-state: if a loan were approved,
Midwest would submit documentatido the Indiana Bureau of Mar Vehicles to perfect its
lien, place reminder and collection calls to borrowersidiana, and accept principal and interest
payments from Indiana residents via mooeger, certified chdg and credit cardld. at 900-01.
Also—and of direct relevance to this case—veheecessary, Midwest Titlgould contract with

a third-party repossession company to repossessleghicensed in Indiana, which were stored
in-state prior to being auctioned therel. at 900 n.2. Nonethelessgthistrict court found that
Indiana could not require Midwest Title to beensed and regulated under the Indiana Uniform
Consumer Credit Code. Citing the Seventh Circuit’s decisiddeian Foodsy. Brance] 187
F.3d 609 (7th Cir. 1999Y, for the proposition that “an element of the actual contract formation
must occur within a state for thebntract to come within theurview of the state’s laws"—and
so, for the purposes of extraterritoriality analysis, “the crucial contacts are those which form a

binding agreement: offer and acceptance of spet¢drms’—the court jected the state’s

" In Dean Foodsthe Seventh Circuit addressed whether a state may regulate a transaction consummated out of
state when the bulk of the preliminarygo#iations to the contract occur in-state. The plaintiff was an lllinois milk
processor with significant contacts in 8onsin: it leased property in the stdtad employees located there, mailed
business solicitations to Wisconsin milk producers, and was authorized to do business in the state as a foreign
corporation. 187 F.3dat 611, 618. Its representatives would often solicit business in person in Wisconsin and
attempt to “enroll” producers in its milk purchasing paog, which would entitle enrolled producers to deliver milk

to its processing plants in lllinois and be paid at a preset rate, including premiums for large vaduies18-19.
Nonetheless, while acknowledging that these milk sales “aaweaffect that is felt, ppaps even predominantly, in
Wisconsin,” the Seventh Circuit determined that the application of a Wisconsin law prohibiting the payment of
volume premiums to the plaintiffs’ transactions with Wisconsin milk producers violated the dornrante@ee

Clause. Id. at 619-20. The court rejected the defendant’s argument that the court should look to the plaintiff's
numerous and significant in-state contacts with Wistorfarmers, and insteadonsidered only where the
transactions between the plaintiffdaWisconsin farmers took place. Realyion the Uniform Commercial Code and

the Restatement (Second) of Contracts, the Court hel@dltithe sales occurred in lllinois, not Wisconsin. All the
transaction-related activity that occurred in Wisconsin, by contrast, amounted simply to “preling@gatiations,”

which did not make the application tife statute to the plaintiff's Illinoismilk purchases any less impermissibly
extraterritorial. Id. 617-19.
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arguments that its law could be constitutionally applied to loans consummated outside Indiana
because such loans may have resulted from-atate solicitation or, ithe alternative, because
Indiana consumers could mail theirypgents from within the statdd. at 904-06 & n.5.

The Seventh Circuit upheld the district dtsirdecision. Reviewg the considerable
body of literature targetingar title and other high cost, higlskiloans for “trap[ping] borrowers
in a cycle of debt,” the court acknowledged Indiariegitimate interest in regulating “predatory
lending.” 593 F.3d at 663-64 (erhal quotation marks dtted). Nonetheless, the court held
that the application of Indian&'statute to Midwest Title’s loarviolated the dormant Commerce
Clause. Id. at 669. That Midwest Title placed adirgements in Indiana did not alter this
conclusion.Id. (“If Indiana cannot prevent Midwest frolanding money to Hoosiers in lllinois,
it cannot prevent Midwest from truthfully advisitigem of this opportunity.”). Nor did the fact
that Midwest, via a third-party repossessiompany, seized Indiana borrowers’ automobiles
within the state in the event of defauld. (“A contract can alwaygo wrong and if it does the
consequences will often be feltandifferent state . . . .”). Nalid the court appear troubled by
the fact that Indiana borrowergerformance of their contractualbligations occurred in-state—
the court did not even addresssthspect of the contract—nby the possibility that Midwest
might potentially use Indiana’s courts to enforce the delds.at 668-69. The sole relevant
guestion for the extraterritoriality analysis wabere the loan transaction had occurred: in the
court’s words, “[tlhe contract was . . . made axecuted in lllinois, and that is enough to show
that the [application of the statuté@plates the commerce clausdd. at 669.

While not always analyzed explicitly in thesems, decisions in other circuits are largely
consistent with the line established in thesesastriking down statutegplying to transactions

consummated out of state, but upholding statapgdying only to in-&te transactionsSee, e.q.

39



Quik Payday 549 F.3d at 1308-09 (upholding Kansas statagulating payday loans after state
conceded it only “regulates tlo®nduct of . . . lenders whdwaose to make payday loans with
Kansas consumenshile they are in Kans8g Philip Morris, 267 F.3d at 63-64 (upholding
Massachusetts disclosure requirements fgareitte manufacturers @lging only to tobacco
products “sold in the commonwealth'harm. Research & Mfrs. of Am. v. Concann2a9
F.3d 66, 81-82 (1st Cir. 20019ff'd sub nom Pharm. ResearéhMfrs. of Am. v. Walsh538
U.S. 644 (2003) (rejecting facial challenge toihaprescription-drug statute that “[did] not
regulate the price of any out-of-state transacteiier by its express terms or by its inevitable
effect,” but onlyin-state sales)Cotto Waxp 46 F.3d at 792-94 (comatng Minnesota statute
prohibiting sales of petroleum-bad sweeping compounds as applyamdy to in-state sales of
compounds and therefore satisafy dormant Commerce Claus®harm. Research & Mfrs. of
Am. v. District of Columbiad406. F. Supp. 2d 56, 67 (D.D.C. 2005) (invalidting application

of D.C. prescription-drug staeito sales of drugs by out-of-stamanufacturers to out-of-state
wholesalers, even though statute was triggeely in the event of a subsequent in-state
consumer purchas&). So, too, are at least seakdistrict court decisionsvithin this circuit.
See, e.gHouston v. Seward & KissdlLP, No. 07-cv-6305, 2008 WB18745, at *5 (S.D.N.Y.
Mar. 27, 2008) (upholding application of OregoBlie Sky law to New York law firm where
application was “limited to the sale of securities in the state” and securities buyer received

offering materials and madaurchase in Oregong.K.l. Beer Corp. v. Baltika Brewerg$43 F.

18 The statute upheld i®uik Paydaycontained a provision stating that a loan would be deemed to have been made
in Kansas if “the creditor induces the consumer who issédent of this state to enter into the transaction by
solicitation in this state by any means.” 549 F.3d at 13D5.first blush, the scope of this provision would appear

to extend beyond the boundaries set by the dormant Carer@éause, at least if construed as allowing regulation of
only transactions actually consummated in-state. However, as the district dRipieynoted,see616 F. Supp. 2d

at 905, the state iQuik Paydayconceded that it would not attempt to gpible statute in situations where a Kansas
consumer left the state to acquire the losee549 F.3d 1308. Thus, under the state’s interpretation, only if the
borrower applied for the loan from Kansas would the transaction be subject to reguldtmmsas, a concession

that was central to the Tenth Circuit’'s upholding the statt&sb49 F.3d at 1308.
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Supp. 2d 313, 319-20 (E.D.N.Y. 200@8¢jecting proposed construati@f New York statute as
applying to all transactions tveeen brewers and New York wleshklers, not only those where
the sale or offer occurred in-statajf'd on other grounds612 F.3d 705 (2d Cir. 2010)jotor
Vehicle Mfrs. Ass’n 0).S., Inc. v. Abrams/20 F. Supp. 284, 287-88 (S.D.N.Y. 1989) (striking
down provision of New York statetrequiring out-of-state agerdasd dealers to forward notice
to out-of-state manufacturers of any consumengaint that a vehicle purchased in New York
had failed to conform to express contractual warranties).

Thus, following the line that has been established in these cases, the Court looks to where
the transaction being regulated was consumniatel@termine whether the application of a law
impermissibly regulates extraterritorial commerdeéf. Regan,supra at 1899 (noting that the
extraterritoriality principle is @encerned with “the lodeon of the regulatedehavior itself”).
Quite simply, if the transaction is consummated of state, a state may not regulate it without
violating the dormanCommerce Claus®. This is the case regardless of whether some other
aspect of the commercial activity occurs withie state—whether it ibe use of the product or
service within the stategf. Mills, 593 F.3d at 668-69SPGGC 505 F.3d at 193-94, the
subsequent in-state saletbe product or servicef. Pharm. Research06. F. Supp. at 67-71;

Abrams 720 F. Supp. at 287-88, prior negotiations or advertising in-gtatelead to the

¥ In Abrams the New York statutory provision applied only to motor vehicles sold and registered in New York.
Seer20 F. Supp. at 287. But the commercial relationship that the notice provision impermissibly regulated was that
between out-of-state agents and dealers and manufacturers, not the commercial relationship between these entities
and the in-state consumer. In other words, it was the commercial relationship between business entities, and not the
consumer transaction, that wassstue under the Commerce Clause.

% Indeed, as demonstrated by the Supreme Court’s cases involving pricing restrictions, even the regulation of in-
state transactions may violate the dortnr@ammerce Clause if “the practicdfext of the regulation is to control
conduct beyond the boundaries of the StadteAly, 491 U.S. at 336See idat 335-40 (striking down in-state price
restrictions on alcohol that had the effect of limiting suppliers’ out-of-state pricing optignasyn-Forman 476

U.S. at 579-84 (same$eelig 294 U.S. at 527-28 (striking down statute setting minimum prices for in-state sales of
milk and banning in-state resale of mdlirchased for a lower price out-of-state).
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formation of the contract out-of-statd, Carolina Trucks492 F.3d at 491-9Dean Foods187
F.3d at 617-19, or the fact that one of the parties is a state resid€ijk Payday549 F.3d at
1308-09;Carolina Trucks492 F.3d at 489-90, a domestic corporaticih S.K.l. Beer 443 F.
Supp. 2d at 319-20, or has significant in-state contettBean Foods187 F.3d at 618-19By
the same token, the in-state presence of pay to the transacin cannot be used as
justification to reglate the other partyf. A.S. Goldmenl63 F.3d 786-87, nor,itically to this
case, can the in-state perfoma of a counterparty be ustedregulate the other partyf. Mills,
593 F.3d at 668-69Ripley, 616 F. Supp. 2d at 904-06 & n.5. tHe transaction at issue is
consummated out of state, none of thesetates*hooks” will permit a state to regulate the
extraterritorial commerce. Even a de minimis regulation may fall afiotiie Constitution.Cf.
Abrams 720 F. Supp. at 287-88 (holding that notieguirement for malfunctioning vehicles,
“[ilnnocuous as it is,” violatethe Commerce Clause).

a. Defendants’ Motion

Defendants argue that the application of Ldcalv 15 to out-of-site debt buyers that
contract with third-party delatollectors and law firms to colté on debts owed by New York
City consumers does not violate the dormantm@erce Clause. In defendants’ view, because
the collection actity occurs within the state, debt buyerentracts with debtollectors and law
firms are not wholly extraterritorial, even ifrfoned out of state, and thus New York City may
regulate these debt buyers atit falling afoul ofthe dormant Commerce Clause. The Court
disagrees. As set out above, the criticalstjoa under the dormant Commerce Clause is where
the transaction being regulated is consummat&bnsequently, the key issue here is where
DBA’s contracts with third-payt debt collectors and law firenare formed. Resolving all

ambiguities in the evidence and drawing all perrblssiactual inferences in plaintiffs’ favor, the
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Court finds that there is a genuirssue of material fact as to where DBA'’s contracts are formed
and, in turn, as to whether Local Law 4%ipplication to DBA is unconstitutional.

As a preliminary matter, it is necessary to resolve at what point an out-of-state debt buyer
like DBA becomes subject to New York City’s lderegulation regime.Plaintiffs argue that,
under the amendments enacted by Local Law 15\ bD&nnot even contract with a third-party
debt collector or law firm taollect on a New York City debwithout first obtaining a DCA
license. Defendants, by contragtgue that the Law does nqipdy until a debt buyer actually
attempts to collect on a New Yo@ity debt via a third-party debt collector or law firm. A plain
reading of the ordinance supports defendanterpnetation. Under the amended definition of
“debt collection agency,” a debt buyer “who seeksdblect” a debt “eithedirectly or through
the services of another by, incladibut not limited to, initiating ausing legal processes or other
means to collect or attempt to collect such gdlehtst obtain a DCA licese. N.Y. City Admin.

Code 8820-489, 20-490. By the code’s own terms, a debt buyer must “initiate or use legal
processes’—not simply hire aattorney—to trigger the licenseequirement. Similarly, the
statutory language requiring a debt buyer to olddinense only at the pt it “seeks to collect”

a debt contemplates an affirmative step beysintply hiring a third-party debt collectorCf.
Merriam-Webster’'s Collegiate Dictionary 1285 (11th ed. 2008) (defining “to seekitasalia,

“to go in search of : look for,” “to ask for,” “to tripo acquire or gain,” or “to make an attempt”).
Beyond the plain legislative langge, defendants’ reasonalgerpretation of the law under
which they function is entitled to deferenc8ee In re Application of Burrito Factory, In70
A.D.2d, 217, 706 N.Y.S.2d 383 (1st Dep’t 2000) (ngtthat city agency’sreasonable, rational

interpretation and application of the Codetgms under which itunctions are entitled to

judicial deference”). Moreover, if plaiffs’ proposed construction were adopted, the
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amendments made by Local Law 15 clearly would be unconstituti®@es. Healy491 U.S. at

337 (“[T]he Commerce Clause diatatthat no State may force ant-of-state merchant to seek
regulatory approval in one S¢abefore undertaking a transiaa in another.”) (citingBrown-
Forman 476 U.S. at 582). Where pddsi, the Court will construéegislation susceptible to
more than one reading so asaoid constitutional difficulties.See, e.g.Pac. Capital Bank,

N.A. v. Connecticut542 F.3d 341, 354 (2d Cir. 2008). For these reasons, the Court adopts
defendants’ interpretation of whéme licensing requirement is triggered.

Nonetheless, even under defendants’ constmicthere is a genuinssue of material
fact as to whether Local Law 15’s applicationD8A impermissibly regulates extraterritorial
commerce. Although Local Law 15 is not triggeredil some affirmative attempt is made to
collect on a New York City debt, the basis foiN¥ork City’s regulatiorof foreign debt buyers
like DBA is the contractual relationship that teemntities form with third-party debt collection
agencies and law firms to collect on New Yd@&@ky debts on their belfa Accordingly, the
Court looks to where these coantts are formed—a questiongifite law—to determine whether
Local Law 15 is being impermissibly applied to exdratorial commerce. Plaintiffs assert that
DBA'’s contracts with third-partglebt collectors and law firms are entered into outside of New
York, assumedly—although plaintiffs do not state explicitly, nor provide any evidence in
support of their contention—in Delare, the state in which DB# incorporated and has its
principal place of business. Undeelaware law, a contract isrfoed when there is an offer,

acceptance, consideration, and a meeting of mimdall essential terms of the contra@ee

2L Plaintiffs claim that DBA’s contracts with debt originators to purchase New York City debts are also formed
outside New York state. While neither party appears to argue that Local Law 15's licensing requirement would be
triggered by a debt buyer’s out-of-state purchase of a New York City debt, this applicatioh~fmuthe same
reason—violate the dormb@ommerce Clause. Skkealy, 491 U.S. at 337 (“[T]he Gomerce Clause dictates that

no State may force an out-of-state merchant to segildatery approval in one State before undertaking a
transaction in another.”).
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Leeds v. First Allied Conn. Corp521 A.2d 1095, 1097 (Del. Ch. Ct. 1986jindes v.
Wilmington Poetry Soc!y138 A.2d 501, 503 (Del. Ch. Ct. 1958).Drawing all permissible
factual inferences in plaintiffs’ favor, asetiCourt must do in assessing defendants’ mosee,
e.g., Sec. Ins. Co. of Hartfqr891 F.3d at 83, the very limitegcord presented to the Court
supports plaintiffs’ claim that the essentiatraents of DBA’s contracts occur outside New
York. Accordingly, defendants’ summary judgment motion must be denied.

Defendants struggle to avoid this concluspnarguing that, regardless of where these
contracts are formed, they cannot be deemédllw extraterritorial because they concern
conduct that occurs wholly withithe state. In defendanteiew, by attempting to collect on
New York City debts via such contracts, a detyer like DBA “projectstself” into New York,
thereby rendering it subjett in-state regulations.SéeDefs.” Mem. of L. in Opp’n to Summ. J.
at 5-6.). While defendants’ expkon of how a debt collector médproject” itself into a state
via its contractual relationships is creative, itsimply not the correct analysis to determine
whether a regulation violates the dormant ConumeZlause. In arguing that New York City’s
regulatory authority may pperly be asserted on this basiefendants are claiming that foreign
debt buyers like DBA may be subject to licexgs merely because counter-parties to their
contracts perform their contractual obligations within the state. These in-state activities,
however, are the consequence @ihfactions that are—at leaat plaintiffs assert regarding
DBA'’s contracts—consummatedterly out-of-state, and the @unerce Clause “precludes the
application of a state statute to commerce tHatstglace wholly outsidef the State’s borders,
whether or not the commerce has effects within the Staieljar, 457 U.S. at 642see also

Dean Foods187 F.3dat 619-20 (“[T]he fact that a particulalansaction may &ct or impact a

22 Similarly, under New York law, a camict comes into existenegth “an offer, acceptanceonsideration, mutual
assent and intent to be boundRegister.com, Inc. v. Verio, In@56 F.3d 393, 427 (2d Cir. 2004).
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state does not license that staderegulate commerce which occustside its jurisdiction.”).
The fact that the debt collecs and law firms with which DB contracts may enter New York
City to perform their contractual obligations is irrelevant on this poBee, e.g.Ripley 593
F.3d at 669Carolina Trucks 492 F.3d at 491 (noting that stai@nnot “seize upon . . . in-state
commercial activities” toegulate “companies’ tof-state conduct”)Goldmen 163 F.3d at 786
(noting that the constitutionalityf the statute’s application depss “on the territorial scope of
the transaction that the state law seeks to reguléte”).

The Seventh Circuit’s decision Ripleyis instructive in this regard. As in this case, the
government body iRipley sought to regulate a quosration on the basis ofjter alia, out-of-
state contracts under which the counter-party’s performance occurred in-state: while Midwest
Title’'s loan transactions were formed iflinois, debtors could perform their contractual
obligations—making principal ral interest payments on the btte—from within Indiana.
Nonetheless, the Seventh Circuit deemed Indiana’s attempt to license Midwest Title
unconstitutional, based solely on where tt@mpany’s contracts with debtors came into
existence. In the court’'s words, the contragtse “made and executed in lllinois, and that is
enough to show that the [application of the s&]tuiolates the commerce clause.” 593 Fa8d

669. That Midwest Title, when necessary, cong@detith third-parties toepossess and auction

2 Defendants’ reliance ofilver v. Woolf694 F.2d 8 (2d Cir. 1982), is unavailing. Sitver,the Court upheld the
application of Connecticut’s debt collection licensing requarts and regulations as applied to a Pennsylvania debt
collector that regularly attempted to contact debtors i@ stéa telephone and letter, although it did not physically
enter the state nor have offices employees located therdd. at 9. That the debt collector itself attempted to
collect debts within the state is a @i distinction: by doing so, the debt collector engaged in in-state commerce,
and the state was free to regulate it on this basis. MoreSieer was decided prior to the Supreme Court’s
decisions irBrown Formaror Healy. Its analysis, which focused on the state’s interest in regulating debt collection
activity, as affirmed under the FDCPgege id.at 11-13, is entirely distinct frotte analysis set out in these cases,
which focuses entirely on whethihe conduct regulated is extraterritorial or nGf. Florey, suprg at 1091 (“The
[Supreme Court’s extraterriiality] cases are unconcerned with the number or nature of contacts between the
legislating state and the targeted out-of-state activity . . . .”).  Thus, Sihit¥'s holding is consistent with that
dictated byHealy andBrown Forman insofar as its rationale is entirely different, it is not clear to what extent the
decision remains good law.
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the loan collateral within Indiana was also irrelevant to the extraterritoriality analysis, since “[a]
contract can always gerong and if it does the consequencell wften be felt in a different
state.” Id. Just as irRipley, New York City here reaches tegulate an out-of-state corporation

on the basis of contracts formed—at least purpbrteoutside the stateBut if these contracts

are indeed formed out-of-state, the in-stategrerdnce of the counter-parties may not be used
as the crutch to regulate DBA Wwdut violating the Commerce Claus8ee id Of course, New
York City may regulate the actiws of debt collectors operatingthin its jurisdiction, and New
York State may do the same for attorneys. Thie say nothing more than a state may regulate
in-state commerce. But this authority does gioe the state or its municipalities license to
regulate extraterritorial commerge.

Certainly, the contractual legionship between a debt buyer like DBA and a third-party
debt collector or law firm is of a fierent nature than that at issue Ripley—namely, the
relationship between an originating creditor andlebtor. Under Delaware law, a law firm
engaged to collect debts on behalf of dtdeuyer acts as the debt buyer's agsegTrans
World Airlines, Inc. v. Summa Cor@94 A.2d 241, 245 (Del. Ch. 1978), and a third-party debt
collector so engaged may act either the debt buyer's agefdr “servant,” under Delaware
terminology) or as an independent contrackesher v. Townsends, In695 A.2d 53, 57-60
(Del. 1997) (discussing difference between Vaats” and “independent contractors” under

Delaware law). The same is true under New York l&ee Burger v. Brookhaven Med. Arts

% To put it a slightly different way, the State may regulas portion of interstate commerce that occurs within its
jurisdiction. Cf. Goldmen 163 F.3d at 785 (“[S]tates are permittedregulate in-state components of interstate
transactions so long as the regulation furthers legitimatéata-mterests.”). Here, the only portion of interstate
commerce that purportedly occurs within New York is pleeformance of the counter-parties to DBA'’s contracts.
Thus, New York State (and New York City, but only to the extent that the exercise of its power is not inconsistent
with State lawseeN.Y. Const. art IX, § 2(c); N.Y. Mun. Home Rule Law § 10) may regulate the debt collectors and
law firms with which DBA contracts to tlect debts on its behalf within New York, but not DBA itself, at least not

on the basis of contracts formedtirely outside New York.
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Bldg., Inc, 131 A.D.2d 622, 623, 516 N.Y.S.2d 705 (2d Dg®87) (noting law firm is client’s
agent);Melbourne v. N.Y. Life Ins. C&71 A.D.2d, 296, 97 707 N.8.2d 64 (1st Dep’'t 2000)
(discussing difference between “agents” and épehdent contractorsinder New York law).
Arguably, the nature of the contractual relatlips involved here—wheé#n principal-agent or
principal-independent contractor—creates a nsubstantial connection with New York than
was the case iRipley, although it is not immediately exadt why New Yorkshould necessarily
have a greater interest in regtihg this relationsipi than did Indiana imegulating creditors
conducting loan transactions with @gizens. But even if this is the case, it does not affect the
extraterritoriality analysisCf. Florey,supra at 1091 (“The [Supreme Cdig extraterritoriality]
cases are unconcerned with the number or natwenthcts between thegislating state and the
targeted out-of-state activity . . . .").

Defendants note that a principaay be held liable for the actions of its agents. Of
course this is true. If a NeXWork City debtor chooses to saedebt collection organization or
law firm that DBA has engaged &at on its behalf in a New York State court, then DBA, all else
being equal, will be subject to the court’s jurisdiction and may be held liable for any
wrongdoing. In fact, whether any wrongdoing has occurred might well be evaluated under New
York law. Cf. Ripley 593 F.3dat 668-69 (discussing choice of lawpotential debtor lawsuits).
But it is one thing for a private party to subject a @pal to suit in a state'sourts. It is entirely
another for the state or one of its municipalitesubject the principal—where the principal has
not entered the state, but has instead merelyezhtato a contract fored entirely outside the
state, under whose terms the pnratis performance also occuestirely outside the state—to
wholesale regulation. The former is permissibinder the Due Processagse; the latter is

impermissible under the Commerce Clauggf. Quill Corp, 504 U.S. at 305-313 (discussing
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differing scope of and concerns animatihg Due Process and Commerce ClauSes).

Even a de minimis regulation of extrattrial commerce may violate the Commerce
Clause. Cf. Abrams 720 F. Supp. at 287-88 (holding tmatice requirement for malfunctioning
vehicles, “[ilnnocuous as it isyiolated the Commerce ClauseBut the regulatory requirements
that New York City seeks tompose on out-of-state debt buyditse DBA are, in any event,
significant. Under the new sections addsdLocal Law 15, N.Y. City Admin. Code 8§ 20-
493.1 and 20-493.2, and the regulations promulgatzétinder, Rules of the City of New York,
tit. 6, ch. 2 88 2-190, 2-191, 2-192, 2-194, debtemdlirs are required to provide certain
information to debtors and are prohibited fronmgscertain debt colléon practices. The DCA
Commissioner is authorized to enforce these iprons and investigateiolations thereof. See
N.Y. City Admin. Code § 2@93. The Commissioner is also empowered to “make and
promulgate such rules and regulations as bwyecessary” to implement and enforce the law
related to debt collection agencies and tovéstigate the business, business practices and
business methods of any debt collection agendy,in his opinion, such investigation is
warranted. Id. In order to facilitate the Commissiat®e investigatory powr, debt collection

agencies must retain extensive recttdsd are required to supply any requested information

% By the same token, if DBA engages a law firm to bring suit against a debtor in New York State court, it will be
deemed to consent to the jurisdiction of the court over any counterclaims brought by the Gaatokdam v.
Saenger303 U.S. 59, 67-68 (1938). But the fact that thadilof an in-state lawsuit will permit the exercise of
jurisdiction by New York’s courts under the Due Process clause does not mean that this activity also permits
wholesale regulation by the state or its municipal entities under the Commerce Clause.

26 Debt collectors are required to maintain a sepaitatdolr each debtor containing a copy of all communications

with the debtor, a record of each pamhreceived (including the date ofypaent, the method of payment, and the

debt to which it is applied), a copy of any debt payment schedule or settlement agreement with the debtor, and—for
debt buyers—details regarding the purchase of the debt (including the name and address of the debtdather, th

of the purchase, and the amount of the debt at the time of the purcBasRules of the City of New York, tit. 6,

ch. 2 § 2-193(a). For “all consumersrfravhom it seeks to collect a debt,etagency must keep a monthly log of

all calls made (including the date, time and duration of each call; the number called; and the namersérihe pe
reached), recordings of comf#econversations with all consumers or a manly selected sample of at least 5% of

all calls made or received by the ageranyd a record of all cases filed in court to collect a debt (including the name

of the consumer and originating creditor; the amount claimed; the case number; the date the case was filed; the nam
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concerning their business practices and methmdgs proposed business practices or methods,
as well as their books and records, upon the DCA'’s requdst.The Commissioner and his
representatives may also entee thusiness premises of debt collection agencies at any time
during business hours to inspect these documenishvdebt collectors nmat make available.
SeeRules of the City of New York, tit. 6, ch. 1 8§ 1-16. Finally, debt collection agencies must
respond in writing to the DCA within 20 days r@fceiving any consumer complaint, setting out

the agency’s position on the complaint and the facts which it believes justify this poSigen.

id. 8 1-13. The agency must respond to any subsequent communications from the DCA
concerning the complaint within 10 days of receipee id.

Under Local Law 15, out-of-state debt buydlsmt contract with third-party debt
collectors or law firms outside the state to cdllme New York City debts must still comply with
these, far from innocuous, but rather extemsand burdensome regulations, face sancteses,

id. 8 20-494, or cease doing business in New Ydtk.CThis extension of the DCA’s authority
to these out-of-state debt buyers, based on costfaghed outside theate, has the practical
effect of exporting New York’s doestic policies into other state€f. Brown-Forman476 U.S.

at 582-83 (“[New York] may not ‘project ifegislation into [other States]”) (quotireelig 294
U.S. at 521). In so doing, Local Law 15 createsear risk that out-of-state debt buyers will be
subjected to inconsistent regulations sdanther states adopt similar legislatiotf. Healy, 491

U.S. at 336 (“The practical effect of the statmust be evaluated not only by considering the

of the process server who served process; the date, location and method of service of process; the affidavit of
service; the original copy of each cratt with a process server for the service of process; copies of all documents
involving traversehearings relating to cases filed; and the disposition for each case fiedid. § 2-193(b).

Finally, each agency must keep records regarding its devpeations and business practices, including a copy of

all actions, proceedings or investigatidnsgovernment agencies that resuliedhe revocation or suspension of a
license, the imposition of fines or restitution, a voluntary settlement, a court order, a criminal guilty plea or a
conviction, as well as a copy of all policies, trainimgnuals, and guides for employees or agents concerning
collection activities.See id§ 2-193(c).
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consequences of the statuteelits but also by consideringow the challenged statute may
interact with the legitimate regulatory regimesotiier States and whaffect would arise if not
one, but many or every, Statdopted similar legislation.’J’ Indeed, if New York City may
regulate these out-of-state debt buyers, so naightother municipality.A debt buyer like DBA
might thereby be subjected to regulation by atate or municipality into which a third—party
debt collector enters ats behalf to collect oa debt. In this eventusgl, it would be improbable

in the extreme if each of the regulating easitwere to impose the same limitations on debt
buyers; far more likely would be a balkaed multitude of overlapping and conflicting
regulations—a regulatory Tower of BabeétGBommerce Clause is understood to?Bat.ocal
Law 15 undoubtedly invites the very inconsmties that the dormanfommerce protects
againstsee Healy491 U.S. at 336'Generally speaking, the Conarce Clause protects against
inconsistent legislation arising from the projection of one state regulatory regime into the
jurisdiction of another State,”)and risks the very pressures national solidarity that the

Commerce Clause is designed to prevesae Carolina Trucks492 F.3d at 490 (“[O]ne

27 At least two decisions in this Circuit have stated thettethmust be an actual conflict just a potential conflict,
between the regulatory regimes of different statego®e a problem under ti@ormant Commerce ClauseSee
Sorrell, 272 F.3d at 112Silver, 694 F.2d. at 14. This may be the c#sthe conflict is the sole basis for the
Commerce Clause clairgge Silver694 F.2d. at 14, or is the sole incidental burden imposed on interstate commerce
under thePike analysissee Sorrell272 F.3d at 112, but the Supreme Chiat stated repeatedly that the potential

for inconsistent regulations is relevant to the extraterritoriality analysgsHealy, 491 U.S. at 336 (“The practical
effect of the statute must be evaluated not onlyedmysidering the consequenaafsthe statute itselfput also by
considering how the challenged statute may interact with the legitimate regulatory regimes of other States and what
effect would arise if not one, but many erery, State adopted similar legislatiyn(emphasis addedBrown-
Forman 476 U.S. at 583 (reasoning that “the proliferation of state affirmation lawkas. greatly multiplied the
likelihood that a seller will be subjected to inconsistent obligations in different 'Jtégegphasis added). Indeed,

as discussed above, the risk of inconsistent regntati@s well as the resulting risk to national solidarity—is
inextricably related to the problem of regulating extraterritorial@ge supraote 13.

2 Furthermore, even in the unlikely entuality that no direct conflict amoniggulatory requirements occurred, if

one regulatory body prohibited business practices permitted by others, or simply imposed aemure lmurden

than others, these differing regulatory demands would still implicate the concerns against which the dormant
Commerce Clause protectSee Mills 593 F.3d at 667-68 (reasoning that allowing one state to trump the legislative
determinations of another in this manner “would be arbitrarily to exalt the public policy of one state over that of
another”).
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extraterritorial burden can easily lead to anoth&/hen one state reaches into another state’s
affairs or blocks its goods, ‘the door has been opémeivalries and reprisals that were meant to
be averted by subjecting commerce between #testo the power @he nation.”) (quotingH.
P. Hood & Sons, Inc. v. Du Mon836 U.S. 525, 532 (1949)).

Accordingly, to the extent that Local Law t&gulates contracts formed entirely outside
of the state, it violates ¢hUnited States Constitution.

b. Plaintiffs’ motion

Nonetheless, lawsuits are not run in a fastleacuum. Here, plaintiffs simply have not
provided sufficient evidence asttee particulars of DBA’s contragtwvith debt collectors and law
firms to support summary judgment on their beloalfextraterritaality grounds. In support of
their motion, aside from the arguments made & lihefing papers, plaintiffs rely on a single
conclusory statement in the dacltion of the late Eric Berman. According to this averment,
based on Berman’s personal knowledge as onthefcompany’s shareholders and officers,
DBA:

purchases and takes assignment of consudeletr or debt portfolios . . . pursuant

to contracts entered into outside oé tstate of New York. DBA Holdings does

not contact debtors directly, either Mew York State, New York City or

elsewhere. Rather, DBA Holdings ent@émto contracts outside of the State of

New York with debt collectors and law firms, who in turn attempt to recover

amounts due and owing on DBA Holdings'’nsoimer debt portfolios, including

consumer debts owed by New York City debtors.
(Berman Decl. § 3.) This statemeninisufficient to support summary judgment.

Under Federal Rule of Civil Procedure 56,party asserting that a fact cannot be
genuinely disputed has the burden of supporting this assertion by “citing to particular parts of

materials in the record, including . . . affidavitsdeclarations,” or ‘tsowing that the materials

cited do not establish the absence or presen@e gdnuine dispute, or that an adverse party
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cannot produce admissible eviderto support the fact.1d. 56(c). Here, the relevant question
requiring factual support is whether DBA’s contracts with debt collectors and law firms are
extraterritorial or not. As indicatl above, the answer to this gi@sis extremely fact sensitive,
resting on where the essential elements sacggor contract formation took place.

The record, however, is bereft of such evienAs defendants point out, Berman’s bald
assertion that DBA'’s contracts with debt collestand law firms are entered into “outside of the
State of New York” does little more than restdhe legal conclusion dh these contracts are
extraterritorial. As a legal condion, it cannot support sunary judgment. See Schwapp v.
Town of Avonl118 F.3d 106, 111 (2d Cir. 1997) (holding thatrict court poperly refused to
rely on affidavits to the extent thahey contained onljegal conclusions)Suzy Phillips
Originals, Inc. v. Coville, In¢.939 F. Supp. 1012, 1019 (E.D.N.Y. 83%holding that plaintiff's
attempt to depict legal conclusion as factual assertion was insufficient to create material issue of
fact). Even if construed as a factual assertion, the statement is entirely conclusory. No
representations are offered regarding the locatiomhafre, for any of DBA'’s contracts (let alone
all), the offer and acceptance were made, whensideration was tendeteor where the parties
were located when a meetingrafinds as to the essential terms of the contract was reaSeed.
Leeds v. First Allied Conn. Corp521 A.2d 1095, 1097 (Del. Ch. Ct. 1986) (discussing
contractual requiremestunder Delaware lawHindes v. Wilmington Poetry So¢’$38 A.2d
501, 503 (Del. Ch. Ct. 1958) (same); Register.com, Inc. v. Verio, In856 F.3d 393, 427 (2d
Cir. 2004) (same under New York law). Withauch evidence, th€ourt cannot determine
whether DBA'’s contracts are, fact, wholly extraterritorial. This unresolved question creates a

genuine issue of matatifact that precludes summary judgment.

29 For much the same reasons, the statement in plaimtiffisplaint that “[t]he relationships between DBA Holdings
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In fact, even were it more robust, thecthration would be insufficient for summary
judgment to be granted to plaintiffs. While the Court may accept uncontested statements in
declarations and affidavits for theanuth in summary judgment proceedingee Weinstein v.
Albright, 261 F.3d 127, 137 (2d Cir. 2001J;R.A. Realty Corp. v. Tri-South Investmei&g
F.2d 73, 78-79 (2d Cir. 1984), such statements stilstneet certain requirements. Under Rule
56, an affidavit or declaration used to supmoroppose a motion for summary judgment “must
be made on personal knowledget, set facts that would be adssible in evidence, and show
that the affiant or declarant isompetent to testify on the mattestated.” Fed. R. Civ. P.
56(c)(4). At bar, the late declatawill not be able to testify as to the contents of his declaration.
Accepting his averment for the purpose of dentratisng the particulars of DBA’s contracts
would violate the prohibition against hearsay evideseeFed. R. Evid. 802, and none of the
exceptions to this prohibition appears to apply hege,id.803, 804, 807 (setting out exceptions
to hearsay rule). By consequence, even wet@ contain far more detailed factual assertions,
the declaration could not beagsto support plaintiffs’ summgajudgment motion without setting
forth facts taking the statements, by exception or otherwise, beyond thapiross of hearsay.

Because plaintiffs have failed to presen¢@aate support for their assertion that DBA’s
contracts with debt collectors and law firms argaerritorial in all material respects, the Court
denies their motion for summajudgment on these ground€f. id. 56(e)(4) (giving the Court

discretion to issue any appropearder if a party fails teupport an assertion of fact).

2. Pike Analysis

and the debt collectors it engages to seek to recover on debts are governed by contracts that are enterge into outsi
of NY state,” is insufficient. (Compl. § 53.) Even if tisimtement is construed as a f@ttassertion, rather than a
conclusion of law, it is far too thin a reed to support summary judgn@intS.K.l. Beer Corp. v. Baltika Brewery

443 F. Supp. 2d 313, 323 (E.D.N.Y. 2006) (holding that conclusory allegation in complaint was insuifficien
demonstrate that defendant offeredédi goods within New York).
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The attack on the City’s ordinance does not mede. In the alternative, plaintiffs argue
that, even if Local Law 15 does not impermibgiregulate extraterritorial commerce, the
burdens it imposes on interstate commercerlgleautweigh their putative local benefits.
Defendants argue that the code provision dussimpermissibly burden interstate commerce
and that, even if it does, any burdens are ogfinexi by the local benefits of the law. For the
reasons given below, the Couringes summary judgment on thigderal constitutional claim to
both plaintiffs and defendants.

Even if a law does not discriminate agaimsterstate commerce or regulate wholly
extraterritorial commerce, it may still violateetlormant Commerce Clsel. As the Supreme
Court said irPike v. Bruce Church, Inc397 U.S. 137 (1970),

[w]here the statute regulates even-hangl¢adlleffectuate a legitimate local public

interest, and its effects on interstatancoerce are only incigeal, it will be

upheld unless the burden imposed on saommerce is clearly excessive in

relation to the putative local benefits. aflegitimate local purpose is found, then

the question becomes one of degree. And the extent of the burden that will be

tolerated will of course depend on the mataf the local inteest involved, and on

whether it could be promoted as well with a lesser impact on interstate activities.

Id. at 142 (internal citation omitted). In other nds, the Court must examine (1) whether any
incidental burden is placed on interstate conumdry the statute, (2) éhnature of the local
benefits advanced by the statute, and (3) kdrethe incidental burden is “clearly excessive”
when weighed against these benefits. The Second Circuit has madiear that tk “incidental
burdens” that are relevant undeike are “the burdens on interstate commerce that exceed the
burdens on intrastate commerceN'Y. State Trawlers Ass’n v. Jorling6 F.3d 1303, 1308 (2d
Cir. 1994). The “local benefitsare those that adhere toethurisdiction regulated by the

governmental authority passing the statuteee, e.g.Francarl Realty Corp. v. Town of E.

Hampton 375 F. App’x 145, 147 (2d Cir. 2010) (analyzipgnefits to town of town regulation);
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Auto. Club of N.Y., Inc. v. Dykstrd23 F. Supp. 2d 279, 284 (S.D.N.Y. 2006) (examining
benefits to New York City of DCA policygff'd on other grounds520 F.3d 210 (2d Cir. 2008).

The existence and extent of the burdens and benefits undeikdenalysis is a question
to be determined by the finder of fackee Town of Southgld77 F.3d at 51. It is plaintiffs’
burden to demonstrate both tlia¢ statute places some incidertaiden on interstate commerce
and that this burden is clearly excessiveelation to the putative benefitSee USA Recycling,

Inc. v. Town of Babylon66 F.3d 1272, 1291-92 (2d Cir. 1995Accordingly, summary
judgment would be appropriate for defendantsnd reasonable factfinder could find that the
statute’s ‘incidental burdens on interstate commerce’ are ‘clearly excessive in relation to the
local benefits.” Jorling, 16 F.3d at 1308. Conversely, summary judgment would be appropriate
for plaintiffs if no reasonable fdatder could find to the contrary.

As evident in the requirement that any burdens on interstate commerce “clearly
outweigh” the local benefits of a statute, ke analysis is a “permissive” oneSee Town of
Southold 477 F.3d at 47. Considerable deferencestning given to the legislature’s policy
determinations as to the local bétseof the challenged legislatiorSee Jorling16 F.3d afL308
(“[T]he judiciary may not sit as a superlegislatucejudge the wisdom... of legislative policy
determinations.”) (quotingCity of New Orleans v. Duked427 U.S. 297, 303 (1976)%f. CTS
Corp, 481 U.S. at 92 (declining to “second-gaethe empirical judgments of lawmakers
concerning the utility of legislation”) (interngliotation marks omitted). Nonetheless, it remains
incumbent on the court to assessetier the purported local beiiefof a statute or ordinance
are legitimate or illusorySee Town of Southgld77 F.3d at 52 (criticizinthe district court for
failing to “engage in any meaningful examinatiohthe claimed local benefits” of the town’s

enactment)cf. Edgar 457 U.S. at 644-45 (concluding thatrported benefits of state statute
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were largely speculativeotor Vehicle Mfrs Ass’n of U.S.720 F. Supp. at 290 (collecting
Supreme Court cases striking down state statwinder the Commerce Clause because “the
states’ asserted safety rationales were illusafy”).

a. Defendants’ motion

Burdens

Defendants contest that Local Law 15 poses/ incidental burden on interstate
commerce. “[A]t a minimum,” for the law tbave an incidental burden, it “must impose a
burden on interstate commerce that is qualitatieelquantitatively different from that imposed
on intrastate commerce.Town of Southolgd77 F.3d at 50 (internal quotation marks omitted).
The Second Circuit has recogedz several circumstances whetes will be the case: for
instance, when the challenged statute imposeg@atory requirement inconsistent with those
of other states, regulates commercial activity that takes place wholly beyond the state’s borders,
or reduces the flow ofnterstate commerce.See id. Automated Salvage Transp., Inc. v.
Wheelabrator Envtl. Sys., Ind55 F.3d 59, 77 (2d Cir. 1998)SA Recycling, Inc66 F.3d at
12873

As discussed above, under Local Law 15, oustate debt buyers that contract with

% In adopting amendments to the Administrative Code, the New York City Council, of course, does not exercise the
plenary power of a state legislature. Without deciding that the acts of a municipal legislative body are entitled to the
same deference accorded the enactmendsstédite legislature, analyticallyede ordinances will be evaluated in a
similar fashion.

31 Several Second Circuit cases have also recognized deritei burden on interstate commerce if a regulation has
a disparate impact on nonlocal entities as compared to local entiies. Town of Southgld77 F.3d at 50;
Freedom Holdings Inc357 F.3d at 218;SA Recyclinginc., 66 F.3d at 1287. Under the Supreme Court’s dormant
Commerce Clause jurisprudence, a disparate impactubnf-state commerce will also constitute discrimination
against interstate comnoer, subject to strictescrutiny than under thBike analysis. See Or. Waste Sys., Inc. v.
Dep't of Envtl. Quality 511 U.S. 93, 98 (1994) (“As we use the term here, ‘discrimination’ simply means
differential treatment of in-state and out-of-state econoimferests that benefits the former and burdens the
latter.”); cf. Town of SouthoJdt77 F.3d at 48 (noting that a statute rdagcriminate against interstate commerce in
its effect).
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third-party debt collectors daw firms to collect on New YorlCity debts must obtain a DCA
license and subject themselves to the DCA@ulatory authority, eveif these contracts are
formed entirely outside the state. In so doibgcal Law 15 regulates lwolly extraterritorial
conduct. This in itself is sufficient to meetpitiffs’ burden of demonstrating that the statute
places some incidental burden interstate commerceSee Town of Southgld77 F.3d at 50;
Automated Salvage Transp., IA&5 F.3d at 772

Plaintiffs also argue that Local Law 15apes another incidental burden on interstate
commerce that, at least at summary judgmerguficient to meet theiburden. As plaintiffs
argue, when a debt buyer purchaagmrtfolio of loans from aariginating creditor, the location
of each debtor’s residence may not be immediagvident. Accordingly, under Local Law 15, a
debt buyer operating on an interstate basis maNe to scrutinize the loan pools it seeks to
purchase in order to determine whether any ofd@deors are located in MeYork City. If so,
and the debt buyer has not prewly obtained a DCA license tmllect on a New York City
debt (or preemptively obtained a license in thésgiction), it will have to weigh the cost and
time of doing so, as well as the ongoing burden of submitting to the DCA'’s regulatory authority,
against the potential return on collecting on thbtddf the debt buyer does decide to obtain a
DCA license, it must gather the required infation to answer the questions—some of which

may be quite onerotis—on the license applicatio obtain the applicableusiness certificat¥,

32 While there is a question of fact as to whether DBASat@cts are, in fact, formenlt of state, the relevant
burden undePikeis that on interstate commerce as a whole, not the burdens on any one intersteediExxon

Corp. v. Governor of Md.437 U.S. 117, 126 (1978). Therefore, there is no question of material fact as to the
existence of incidental burden hehee to Local Law 15's regulation wholly extraterritorial commerce.

3 As part of the application, a debt buyer must submit the following information (for the owner, if the dabisbuy

a sole proprietorship; for all general partners, corporate officers, and shareholders b@#irgy more of the
business applying for a license, if the debt buyer is a corporation or partnership; and for arsniéntie debt

buyer is a limited liability company): (i) the name, sosi@turity number, address, and percent of company stock
owned by these individuals; (ii) if any of these individuals (a) has previously been licensed by the DCA, (b) had a
DCA license denied, suspended, or revoked, or (c) beesffi@er, director, shareholder, or partner of an entity
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and submit the application. Ontiee application is approveda the debt buyer receives the
licensing document from the DCA, it may then se&ekollect the debts that it has purchased (or
will purchase). All of these steps take timedaresources, thereby impeding the ability of
interstate debt buyers to access the New York @atyt market on short notice, in a manner that
may be qualitatively and quantitatively diffatethan for debt buyers in New York City
operating on a purely intrastate [saswhich likely will not haveo take the same steps before
purchasing any given pool of loan€f. Tetra Techs., Inc. v. HarteB23 F. Supp. 1116, 1121
(S.D.N.Y. 1993) (finding that, if out-of-stateontractors were forced to obtain a New York
engineering license before operating in thatestthere would be “an obvious adverse—and
differentially adverse—effect” on them, as theyotvd not be able to enter the market on short
notice”). To what extent this burden may impeulerstate debt buyersore than debt buyers
operating on an intrastate basis, and—-crityeato what extent it Wl reduce the flow of
interstate commercasgeAutomated Salvage Transp., Id&5 F.3d at 77 (listing a reduction in

“the flow of interstate commerce” as constituting an incidental burden on interstate commerce

licensed by the DCA, the name of the individual, the name and address of the licensed busirtessD&#d
license number; (iii) if any of these individuals (a) has dean found guilty of a crime, offense, or violation, (b)
has a criminal or civil charge pendiagainst him, (c) has any DCA-issuedtide of Violation, Notice of Hearing,
Summons, Padlock Order, or other order in effect or pending, (d) has had a court rendeeatjadginst him or
any business operated by him for activity related to the conduct of a business, or (e) hasaemyt jadginst him or
any business operated by him that has not been paid fierf@0 days or more, a description of the relevant charge
or offense, including, where relevant, the date of conviction, the nature of the intiégnérsons involved, and the
outcome. SeeN.Y. City Department of Consumer Affairs, Basic License Application (July 28, 2at8ijable at
http://www.nyc.gov/html/dca/downloads/pdf/apprem.pdf.

34 Businesses incorporated outside of New York must obtain a “Certificate of Doing Business in Good Standing”
from the Secretary of State in the stiatevhich they are incorpored and file this Certificate with an application for
“Authority to Conduct Business in New York”ith the New York State Secretary of Stat&eeN.Y. City
Department of Consumer Affairs, Business Toolbox, Apply for a License,
http://www.nyc.gov/html/dca/htticenses/122.shtml (last accessed MayZ8.,2). The Court takes judicial notice

of this website and the DCA Basic License ApplicatiodbeeFed. R. Evid. 201(b) (allowing the Court to take
judicial notice of facts “not subjetd reasonable dispute” besauthey “can be accurately and readily determined
from sources whose accuracy canreasonably be questioneddee alsoUnited States v. Akinrosqt637 F.3d

165, 168 (2d Cir. 2011) (taking judatinotice of official state website).
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underPike), is not clear from the record before tGeurt. But drawing all permissible factual
inferences in favor of plaintiffs’, as the Counust, the presence of this burden is sufficiently
likely so as to survive defendahtmotion for summary judgment.

Benefits

Defendants argue that any tdan on interstate commerdg without a doubt clearly
outweighed by Local Law 15’s benefits to New Y@Hy. In defendants’ view, the ordinance is
necessary to address abusivebtdeollection practices—partitarly, the explosion in debt
collection suits brought on behalf of debt buyeegainst vulnerable debtors by subjecting debt
buyers engaged in debt collection in New YorkyCés well as the attorneys and law firms that
bring suits on their behalf, to the DCA'’s regulatory authority. Even according the City Council’s
determination as to the benefits of Local Lawthé& deference it is due, the Court can hardly
conclude that defendants arditted to summary judgment.

Plaintiffs concede New York City’s interast regulating debt collection practices. They
contest, on the other hand, defendants’ claim dedit buyers are rpsnsible for any abusive
debt collection practices againailnerable debtors—or, indeed, ttaty such abuses occur, or
that any debtors in New York City are, in fattulnerable.” A thorough review of the record
reveals no evidence to supporaiptiffs’ contention. During th€ity Council hearings on Int.
660, in response to the Councilmembers’ questiagarding the existee of abusive debt
collection practices, representats of the debt collection industry argued only that there is
another side to this story: that debt avaik is flourishing, that the number of consumer
complaints regarding abusive practices is itdisimal in comparison to the number of contacts
debt collectors have with consumers, thaimdlffs’ attorneys seize on these allegations of

abusive collection practices to extort paymserirom creditors, and that debtors often
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affirmatively decide not to contedebt collection lawsuits becaudey are aware that they owe

their creditors, leading to default judgmentsot only do these statements fail to address the
existence of abusive debt collection practices, there is no evidence in the record to substantiate
their veracity. By contrast, there is consalde evidence in the record corroborating the
existence of abusive debt collection practices, including the statistical evidence presented in the
UJC Report and the testimony of multiple consupretection and legal services organizations.

On this record, even drawing all permissible dattinferences in plaintiffs’ favor, a reasonable
fact-finder could not find thahe abusive debt practices Lotalw 15 is designed to curb do not

exist.

At the same time, a reasonable factfindeghhireadily concludehat the purported
benefits of Local Law 15 are entirely illusory. To the extent that Local Law 15 is intended to
address the same harassing practices—such asat@ining delinquent debs, or calling such
people at outrageous times of thight,” N.Y. City Admin. Code 80-488—that originally
motivated the City to regulatdebt collection, it is not all obvious that extending DCA
licensing requirements to debt buyénat do not directly contadebtors and attorneys regularly
engaged in debt collection advances fhispose. First, apreviously discussedsee Section
I1.B, supra New York City does not have the autityto regulate the practice of lavseeN.Y.
Const. art IX, 8§ 2(c) (lpwing municipalities tle power “to adopt and amend local laws,” so long
as “not inconsistent with the provisions of tanstitution or not inconstent with any general
[i.e. state] law”); N.Y. Mun. Hme Rule Law 8§ 10(1) (same); N.Y. Jud. L. § 90 (giving the New
York State courts the authoritto regulate the practice of law and discipline attorneys for
misconduct). Thus, any attempt by the DCA tgutate attorneys’ antacts with debtors on

behalf of their clients is impeilissible. Second, debt collectoratltontact debtors directly are
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already prohibited from engayy in abusive practices by New NoCity, New York State, and
the federal government.See id.88 20-493.1, 20-493.2 (prohibiting debt collectors from
engaging in certain debt colleatigractices and requiring certaiformation to be provided to
debtors); Rules of the City of New York, t&, ch. 5 88 5-77, 5-78¢€#ing out rules governing
communications with debtors anthird-parties relating to dection of debts, including
prohibitions on harassing or abusive communicedj false or misleadg representations, and
unfair or unconscionable delabllection practices); N.Y. Ge Bus. L. 8§ 601 (prohibiting
creditors and their agents from engaging dn enumerated set of practices, including
communicating with the debtor any member of the debtor’s family or household in an abusive
or harassing manner); 15 UCS.88 1692b-1692j (setting outles governing communications
with debtors and third-parties relating to collentof debts, including phibitions on harassing,
oppressive, or abusive conduct|sig deceptive, or misleadingpresentations; and unfair or
unconscionable debt collection practices). Gitrenextensive and overlapping regulations that
apply to debt collectors thattaally contact consumers, a reaable fact-finder would be hard-
pressed to conclude that extemglthe City’s regulations to &é buyers that do not directly
contact debtors would serve in any way to deter abusive communications.

In addition to prohibiting these harassingroounications with debtors, Local Law 15’s
primary concern, as apparent from the record baf@eourt, is to address abuses in connection
with and in the context of litigation pursued by attys and law firms on behalf of debt buyers.
See, e.g.Ciapetta Decl., Ex. H. at 4-5 (setting ¢lhe concerns leading to passage of Local Law
15). But Local Law 15's purported benefits in curbing such abusive litigation also appear
entirely illusory. Again, New York City simpllacks the authority to regulate the practice of

law. It also lacks the authoyito regulate the rules of practiaed procedure in the courts. To
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the contrary, the Civil Court in New York Citig part of New YorkState’'s Unified Court
System. SeeN.Y. Const. Art. VI 8§ 1(a) (estabhéng unified court system for New York,
including Court of Appeals, &hAppellate Division, Supreme Court, and the New York City
Civil Court); see alsd\.Y. City Civ. Ct. Act § 102 (estalslhing New York City Civil Court and
providing that it shall be padf the State’s united court systemThe power to regulate the
courts’ practice and procedure is vested hih State Legislature, in the first instansegeN.Y.
Const. Art. VI 8 30 (granting the Legislaturthe same power talter and regulate the
jurisdiction and proceedings inWwaand in equity that it hakeretofore exercised” and the
authority to “delegate, in whelor in part, to a court, inafling the appellate division of the
supreme court, or to the chief administratothe courts, any power psessed by the legislature
to regulate practice and procedinethe courts”), and with the courts, to the extent that this
power has been delegated to theeeN.Y. Jud. L. 8 211 (according Chief Judge of Court of
Appeals the authority to promulgate, after adtation with the administrative board of the
courts and with the approval ¢fie Court of Appeals, standards and administrative policies
relating to “[tlhe adoption, aemdment, recission and implentation of rules and orders
regulating practice and proceduretie courts, subject to the resedvpower of the legislature”);
N.Y. City Civ. Ct. Act § 2103 (providing thathe Appellate Division, First and Second
Department, “shall jointly adopt rules to implenmt and facilitate procedure” in the New York
City civil court, “consistent wh standards and policies adoptey the administrative board”).
Consequently, any steps that the DCA takes fmsa restrictions on litigation brought on behalf
of debt buyers will be invalidSeeN.Y. Mun. Home Rule Law § 1(stating that municipalities

“shall not be deemed authorized..to adopt a local law which sugedes a stateadtite, if such
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local law . . . [a]pplies to oaffects the courts as required @rovided by article six of the
constitution”).

Pursuant to their authority to establisle ttules governing practice and procedure, the
Courts and the State Legislature have promatfjaneasures to address many of the concerns
articulated as the rationale for LocaMLa5, including lack of notice of lawsuitsee, e.g.N.Y.
C.P.L.R. 88 305, 306, 308, 312(a) (setting outise requirements for New York courts,
including proof of service); N.Y. CitZiv. Ct. Act 88 400, 401, 403, 409 (same for New York
City Civil Court); N.Y. Ct. R. § 208.6 (setting out form of summonses for New York City Civil
Court), unfair default judgmentsgee, e.g.N.Y. C.P.L.R. § 3215 (setting out procedures and
requirements to obtain defayltdgment in New York courts)N.Y. City Civ. Ct. Act § 1402
(same for New York City Civil Court); N.YC.P.L.R. 8 317 (allowing defense of action
following entry of judgment “upon a finding dhe court that [defendant] did not personally
receive notice of the summons in time to deff@and has a meritorious defense”), and meritless
litigation, see, e.g.N.Y. Ct. R. § 130-1.1(a) (requiring gtlapers served on another party or
submitted to court to be signed by attorney, certifying that to the best of attorney’s knowledge,
presentation of the paper and anttons therein are not frivolousjyt. 8 130-1.1 (providing for
costs to be awarded for frivolous conduct)cliling litigation barred by the statute of
limitations, see, e.g.N.Y. Gen. Bus. Law § 601 (prohibigg attempts to enforce legal rights
against creditors if such rights do not exist)indeed, several of thesules provide additional
safeguards for actions arising out of consumer-credit transact@es.e.g.N.Y. C.P.L.R. § 305

(setting out formatting requirements for litigationsarg out of consumerredit transactions to

% Attempting to pursue time-barred litigation to collect on debts is also already prohibited by the federal
government. Seel5 U.S.C. § 1692(e) (prohibiting debt collectors from threatening to take any action that cannot
legally be taken)id. § 1692(f)(1) (prohibiting the collection of any debt unless permitted by law).
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help curb litigation abusesiN.Y. City Civ. Ct. Act § 401(d)requiring summons for consumer
credit actions to be provided Bpanish and English); N.Y. GR. § 208.6(d), (f)4) (requiring
special summons in actions arising from congsuonedit transactions). Moreover, the record
before the Court suggests thag¢ ttourts, working with legal saces and consumer protection
organizations, are continuing to develop methods$eter abuses and protect defendants in these
actions. See, e.g.Ciappetta Aff. Ex. E 104 (describingf@e of Court Administration initiative

to improve service on defendants). If theseasures remain inadequate to address abusive
litigation brought on behalf of ¢& buyers, the responsibility to take further ameliorative action
rests with the New York courts and the New Y@&@tate Legislature.lt simply does not lie
within the power of the DCA or New York City to do so.

In sum, drawing all permissible factual infeces in plaintiffs’ favor, as the Court is
obliged to do in examining defendants’ motion for summary judgment, the benefits that have
been ascribed to Local Law 15 do not clearly outweigh its burdens on interstate commerce. For
this reason, defendants’ timn as to plaintiffsPike claim must be denied.

b. Plaintiffs’ motion

Notwithstanding the appareiitusoriness of the benefitslaimed for Local Law 15,
plaintiffs’ motion for summary judgment also must denied. Defendanhave asserted that,
even though debt buyers do not directly contmansumers, subjecting debt buyers to DCA
licensing and regulations will still help curb alwescommunications initiated by third-party debt
collectors acting on their behalf. Nothing pratgkiNew York City from adopting a “belt-and-
suspenders” approach to regulati€@f. McEvoy v. IEI Barge Sery$622 F.3d 671, 677 (7th Cir.
2010) (noting that “Congress mahoose a belt-and-suspenders approach to promote its policy

objectives”);McNelius Truck & Mfg., Inc. v. Ohio ex rel Montgome2g6 F.3d 429, 440 (6th
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Cir. 2000) (upholding State’s “bedtrnd-suspenders approach regulation”). The Court is
skeptical—to say the least—that, at trial, the lfiehef adopting a beltrad-suspenders approach
here, at increased cost to the regulated comitmuwill be found to shstantially outweigh the
burdens to interstate commerc8ut drawing all permissible fagal inferences in defendants’
favor, as it must in examiningghtiffs’ motion for summary judgménthe Court is reluctant to
award plaintiffs judgment at this stage ire tproceedings—especially given the considerable
deference due the City Counciksraluation of the benefits dhe challenged legislatiosee
Jorling, 16 F.3d atl308, and the Supreme Court’s cautioattbourts should be “particularly
hesitant to interfere” with a legislative body’s regulatory efforts where the subject of regulation
is “typically and tradionally a function oflocal government exercising its police powddyiited
Haulers Ass’n, Inc. v. Oneida-Hemer Solid Waste Mgmt. Aufft650 U.S. 330, 344 (2007).
The weighing of Local Law 15’s benefits and burdens pursuapikesshould instead be left to
the finder of fact at trial, following a mosmmplete development tiie factual record.

For this reason, plaintiffs’ nimn is denied.
D. Contract Clause Challenge

Plaintiffs next argue that loal Law 15 violates the ConttaClause because it impairs
contracts between (a) DBA and third-party deditectors and law firms, (b) DBA and debtors,
and (c) DBA and originating credite Because plaintiffs’ allegatis do not state a viable claim
under the Contract Clause, the Court grants defendants’ motion for summary judgment.

Article I, Section 10, Clause 1 of the Unit8thtes Constitution deales that “[n]o State
shall . . . pass any . .. Law . . . impairing thdigzttion of Contracts.” This facially absolute
prohibition is “not to be read with literal agtness like a mathematical formula,” however.

Home Bldg. & Loan Ass’n v. BlaisdeR290 U.S. 398, 428 (1934). Rather, the Supreme Court
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has long held that “literalism in the constructiointhe [Clontract [C]lage . . . would make it
destructive of the public interebly depriving the State of its gmogative of self-protection.”
W.B.Worthen Co. v. Thomag92 U.S. 426, 433 (1934). Thusa][state may take necessary
measures in pursuit of legitimate state goathaut bar by the [Clontract [C]lause even though
some contract rights may to some degree be modified or affeckashner v. United States
603 F.2d 234, 239 (2d Cir. 1978). Because the Confiactse must be “harmonize[d] . . . with
a state’s police power tarotect its citizens,Sal Tinnerello & Sons, In@. Town of Stonington
141 F.3d 46, 52 (2d Cir. 1998), it mus viewed as imposing onlgdmelimits upon the power
of a State to abridge existing contractual relationshipligd Structural Steel Co. v. Spannaus
438 U.S. 234, 242 (1978).

In this vein, the Contract Clause is impleatonly when a law “impairs” a contractual
“obligation,” not when it merely impacts the contract in an incidental maree. Exxon Corp.
v. Eagerton462 U.S. 176, 190 (1983) (noting that the Cactt Clause is violated when the law
is “limited in effect to contractual obligations or remedies”). “Obligation” in this sense refers to
a specific promise to perform or forego someaactinder the contract, not to the general benefit
that the contracting parties contemplate by emgetihe agreement. “Impairment” occurs when
the law prohibits performance of an obligation and extinguishes available remedies for non-
performance. See Blaisde]l290 U.S. at 431 (“The obligatiord a contract are impaired by a
law which renders them invalid, oeleases or extinguishes themHorwitz-Matthews, Inc. v.
City of Chicago 78 F.3d 1248, 1251 (7th Cir. 1996) (“[T]léligation createdby a contract is
an obligation to perform or pay damages for nofggeance . . . and if the second alternative
remains, then, since it is an alternative, thikgabion created by the camict is not impaired.”)

(internal citation omitted)Waste Mgmt. Holdings, Inc. v. Gilmoré4 F. Supp. 2d 537, 546
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(E.D. Va. 1999) (noting that a contract is impaifgd the purposes of the Contract Clause when
a law ‘materially changes [a contract’s] bindingde,” or ‘deprive[s] the holder of the contract
all adequate and efficacious remedy.”) (quotiNglson v. Police Jury of the Parish of St.
Martin, 111 U.S. 716, 721 (1884%.

In analyzing a claim under the Contracta@e, the court considers three questions:
“(1) whether [any] contractual impairment is .substantial; if so, (2vhether the law serves a
significant public purpose, such as remedying a igsecial or economic problem; and, if such
a public purpose is demonstrated, (3) whethermeans chosen to accomplish this purpose are
reasonable and appropriateSanitation & Recyclingnidus. v. City of N.Y107 F.3d 985, 993
(2d Cir. 1997). The first gqesion—whether the state law $aperated as a substantial
impairment of a contractual relatiship—is a threshold inquiry that, turn, requires the court to
consider three additional sub-questions: “whether there is a contractual relationship, whether a
change in law impairs that coattual relationship, and whetheetimpairment is substantial.”
General Motors Corp. v. Romeib03 U.S. 181, 186 (1992). He Local Law 15 does not
impair any contractual relationip. Consequently, the Courteed not address any of the
remaining questions in the analysis.

Plaintiffs allege that three contractual tedaships are impaired by Local Law 15: that

% The Contract Clause thus protects different interists those safeguarded byetHormant Commerce Clause.
Whereas the Contract Clause is implkchin a narrow subset of situatiomkere a law impairs an obligation created

by an individual contractsee Antoni v. Greenhovit07 U.S. 769, 795 (1883) (noting that the Contract Clause
“prohibits legislation . . . affecting contracts between the State and individuals . . . [and] contracts between
individuals”), the dormant Commerce Clause is implicatdten a law discriminates against or impermissibly
burdens interstate commerce; in other words, its impact on any individual is not germane to theseg|lErxon

Corp, 437 U.S. at 126 (“The fact thatetiburden of a state regulation falls €ame interstate companies does not,

by itself, establish a claim of disgrination against interstate commerceSglevan v. N.Y. Thruway Aytb84 F.3d

82, 96 (2d Cir. 2009) (stating that a dormant Commerce Ctdaise is not judged by “the extent of its impact on an
individual plaintiff” but by “its overall economic impact dnterstate commerce relation to the putative local
benefits conferred”). A law, therefore, may be permissible under the Contract Clause but nonetheless run afoul of
the dormant Commerce Clause.
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between (a) DBA and third-party debt collestand law firms, (b) DBA and debtors, and
(c) DBA and originating creditors. In plaintiffs’ view, DBA’s contracts with third-party debt
collectors and law firms are impaired becauseal Law 15 requires DBA to obtain a license
before entering into these contracts. Sirhilaplaintiffs argue, D@ licensing and regulatory
requirements impair DBA'’s contracts with delstdyrecause the requirements must be satisfied
before DBA may engage in debt collection. Hinalaintiffs allege that Local Law 15 impairs
DBA’s contracts with originating creditors bers® it prevents DBA from stepping into the
originators’ shoes. Specificgll plaintiffs submit that, when aoriginating creditor assigns its
right to a debt to a debt buykke DBA, it intends to assigan unencumbered right, meaning
that the debt buyer’s rights and obligations mrithat of thecreditor’s. Local Law 15, however,
imposes additional requirements on the debt btnarare not imposed on the original credifor.

In this respect—according to plaintiffs—Lodadw 15 undermines the parties’ understanding at
the time of contract formation, and, cogsently, impairs the contractual agreements.

Plaintiffs do not—as they must, even at teisge—identify any specific contractual
obligations or point tospecific contracts that are poredly impaired by Local Law 15.
Assumingarguendothe existence of such contracts, plafatstill fail to state a viable Contract
Clause claim, as none of the burdens plaintffege constitutes an unconstitutional impairment
of a contractual obligation. The crux of plafist allegations is tht Local Law 15 imposes

additional burdens that make performancethad contracts more ormrs, and the contracts

37 Plaintiffs are correct in this regard. As amended,-8@®excludes from the definition of debt collection agency:

(7) any person collecting or attempting to collect any debt owed or due or asserted to be owed or
due another to the extent such activity (i) is incidental to a bona fide fiduciary obligation or a bona
fide escrow agreement; (ioncerns a debt which was originated by such per§ijnconcerns a

debt which was not in default at the time it was obtained by such person as a secured party in a
commercial credit transaction involving the creditor . . . .

N.Y. City Admin. Code. § 20-489 (2009) (emphasis added).
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potentially less desirable and profitable as a resWtile this may be the case, the law in no
way prevents performance of a contractual @ian or extinguishes éhparties’ available
remedies for nonperformance; rather, the pagi#ismay perform and enforce the bargained-for
terms of the contractsSee Blaisde]l290 U.S. at 431Horwitz-Matthews, In¢.78 F.3d at 1251,
Waste Mgmt. Holdings, Inc64 F. Supp. 2d at 545. Undoedly, by imposing additional
licensing and regulatory requirements that must befiga for the benefit of the contracts to be
realized, Local Law 15 has some impact on plagties’ contractual x@ectations. But this
incidental impact does not irgate the Contract Clause.

Under plaintiffs’ reasoning, any legislation treifected the mannaf performance of a
private contract or impacted the contract’s value could be challenged under the Contract Clause.
If this were the case, parties could insulate gelues entirely from anfiuture regulation merely
by entering into a private contractThis is clearly not the law.See Stoneridge Apts., Co. v.
Lindsay 303 F. Supp. 677, 679 (S.D.N.Y. 1969) (notingt tihe Contract Clause is “intended to
protect benefits and rights of a party under a contract and not to iatesitérlegislation which
merely relates to the subject matter of the ramtt). Parties enter in contracts with the
understanding and expectation tktdtes or municipalities may &t legislation affecting their
subject matter. Accordingly, in the words oftice Holmes more than a century ago, “[o]ne
whose rights, such as they are, are subjedtdte restriction, cannsemove them from the
power of the State by making a contract about theriXkon Corp,. 462 U.S. at 190 (quoting
Hudson Co. v. McCarte209 U.S. 349, 357 (1908)). The Qaut Clause does not contemplate
this stymieing of governmental regulatory powebee Exxon Corp462 U.S. at 190 (“The
Contract Clause does not deprive the Statetheif ‘broad power tadopt general regulatory

measures without being concerribdt private contracts will be jpaired, or even destroyed, as a
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result.”) (citing United States Trust Co431 U.S. at 22).

Because Local Law 15 does no more thanidentally affect DBA’s contractual
agreements, without in any way preventing tiexformance of a contractual obligation or
extinguishing available remediés non-performance, plaintiff&il to state a cognizable claim
under the Contract Clause. Defendants’ ortfor summary judgment as to this claim
accordingly is granted.

E. Vagueness Challenge

Finally, plaintiffs claim tlat Local Law 15 is unconstifionally vague under the Due
Process Clause, both on its face and as applidteto. From their perspective, the amendments
it enacted to the definition didebt collection agency’—to inabde debt buyers that seek to
collect debts using “legal processes other mean$ as well as attorneys or law firms that
“regularly engagB in activitiestraditionally performedoy debt collectors,” but not attorneys or
law firms collecting a debt on bdhaf a client “solely throughactivities that may only be
performed by a licensed attorne\.Y. City Admin. Code 80-489 (emphasis added)—do not
give “a person of ordinary elligence a reasonable opportunitg’ understand what conduct is
being regulated.Thibodeau v. Portuondaet86 F.3d 61, 65 (2d Cir. 2007) (setting out standard
for vagueness challenges under Due Processs€)ldinternal citations and quotation marks
omitted). As discussed above, to the extent thatdld.aw 15 purports to regulate attorney
conduct, it is inconsistent with state lawndais therefore invalid. Consequently, it is
unnecessary for the Court to aéss plaintiffs’ vagueness claimsofar as it relates to the
regulation of attorneys or law firms. Thisaves only plaintiffs’ claim that the amended
definition of debt collection agency to includéebt buyer that “seeks to collect [a] debt . . . by,

including but not limited to, itiating or using legal processesr other mearns is
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unconstitutionally vague on its faeed as applied to DBA. TheoGrt finds this argument to be
without merit.

To begin, it is doubtful that plaintiffs haveastding to assert either their facial or as-
applied claim. “Courts generallyisfavor facial vagueness cleiges outside the context of the
First Amendment.” Genco Importing, Inc. v. City of N,Ya52 F. Supp. 2d 371, 384 (S.D.N.Y.
2008);accordFarrell v. Burke 449 F.3d 470, 496 (2d Cir. 2008ge also Dickersqr604 F.3d
at 741-42 (setting out reasons that facial vaguertestenges are generally disfavored). Indeed,
the Second Circuit has acknowledgthat the question of winetr facial void-for-vagueness
challenges are permissible at all when allehge is not based on the First Amendment is
“unsettled.” Id. at 743. To the extent that such challenges are allowed, the Circuit has suggested
that they may be presented only when “no selircimstances exists under which the law would
be valid,” or when the challenge is “in theesence of a constitutionally-protected righkd’ at
743-44 (citing,inter alia, City of Chicago v. Morales527 U.S. 41, 53 (1999) (Stevens, J.,
plurality opinion);United States v. Salernd81 U.S. 739, 745 (1987)) (internal quotation marks
omitted). Plaintiffs cannot demonstrate thatéhisrno set of circumstances under which the law
would be valid; indeed, as discudsa greater detail below, the law is valid as applied to DBA.
Nor have plaintiffs presented a case—nor s @ourt aware of one—where a court in this
Circuit has entertained a facial void-for-vaguenesallenge to a statute that addresses purely
commercial concerns and does not implicate Rlist Amendment or levy criminal sanctions
against violators. Nothing about Local LawjiStifies a departuredm this precedent.

For plaintiffs to have standing to brintheir as-applied claim, the law must be
unconstitutionally vague aapplied to DBA. SeeL.A. Police Dep’t v. United Reporting Publ’g

Corp.,, 528 U.S. 32, 38 (1999) (“[A] person to whom a statute may constitutionally be applied
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may not challenge that statute on theoumpd that it may conceivably be applied
unconstitutionally to others imsituations not before the Cauj (internal quotation marks
omitted). Plaintiffs contend that the “otheeams” formulation provides no guidance as to what
activities may subject them to the DCA’s licensing requirements and regulations. But they need
not look to this language for glance. As they repeatedlgsert, DBA regularly engages with

law firms to collect on consumer debts on its behalf, including by initiating suit against debtors.
In other words, DBA’s normal course of buseenvolves “seek[ing] to collect [a] debt. . .
through the services of another by . . . initigtior using legal processes,” N.Y. City Admin.
Code § 20-489, thereby clearly fallingder the ambit of the code provision.

Even if plaintiffs have stading to bring their vagueness ioha their argument is without
merit. Plaintiffs’ main contention appears be that the phrase “other means” provides no
guidance as to whether the mere act of enteritggarcontract with a trd-party debt collector
may constitute an attempt to collect a debt, ardefiore require that theontracting party obtain
a debt collection licese. But this language does not exisisimlation; rather, “other means” is
part of a non-exhaustive list providing definition to the phrase “seeks to collect.” As discussed
above, the other entries inethist—"initiating” and “using” legal processes—contemplate
actions beyond simply hiring an attorny.Accordingly, plaintiffs’ concerns notwithstanding,
the phrase “other means” should also be caaedtras requiring something more than simply
hiring a third-party debt collecto6ee Schreiber v. Burlington N., Inéd72 U.S. 1, 8 (1985)

(“[1]t is a familiar principle of statutory consiction that words grouped in a list should be given

related meaning.”) (internal quotation marks omittetcord Caputo v. Pfizer, Inc267 F.3d

% In the same way, a plain reading of the phrase “seeks to collect” suggests an affirmative step beyond entering into
a contractual arrangemen€f. Merriam-Webster’s Collegiate Dictionary 1285 (11th ed. 2008) (defining “to seek”
as,inter alia, “to go in search of : look for,” “to ask for,” “to try to acquire or gain,” or “to make an attgémpt
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181, 189 (2d Cir. 2001). The exact parameters of the affirmative steps that would trigger the
licensing requirement are not expligidemarcated by the law. But the fact that some such step
is required provides sufficient arity to satisfy the relaxed standard under which this Court
assesses economic reguwas like Local Law 15.See VIP of Berlin, LLC v. Town of BetlB03
F.3d 179, 186 (2d Cir. 2010) (“The degree of vagueness tolerated in a\saikegevith its type:
economic regulations are subject to a relaxed vaggsetest, laws with criminal penalties to a
stricter one, and laws that miginifringe constitutional rights to the strictest of all.”) (internal
quotation marks omitted?.
[II.  CONCLUSION

For all the reasons discussed above, plaintiffs’ motion is GRANTED in part and
DENIED in part, as is defendantsOn plaintiffs’ claims thaNew York State has preempted the
entire field of debt collectioregulation; that Local Law 15 iaconsistent with 88§ 600, 601, and
602 of the New York General Business Law; thatal Law 15 violates the Contract Clause;
and that Local Law 15’s phrase “using legal processes or other means” is unconstitutionally
vague, the Court grants summary judgmentiébendants and denies summary judgment to
plaintiffs. On plaintiffs’ claim that Local Law5 is inconsistent with 8§ 53 and 90 of the New
York Judiciary Law, the Court grants summgudgment to plaintiffs and denies summary
judgment to defendants: the ordinance, alaiitlp its accompanying gulations, are without
force and effect as applied Berman P.C. and Katzen LLP.

Finally, on plaintiffs’ claims that LocaLaw 15 violates the Commerce Clause by

% Plaintiffs argue that stricter scngi should apply because Local Law ttBeatens to inhibit the exercise of
constitutionally protected rights; namely, the right to contract and the right to engage in interstate commerce. Even
were the Court to accept plaintiffs’ argument, the statutory language wouiddikelive heightened scrutiny. The

Court, however, declines to adopt this view, whichuld eviscerate the “relaxed” vagueness test for economic
regulations.
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regulating commerce that is wholly extratemigébto New York State and by imposing burdens
on interstate commerce that clearly outweighdhsinance’s putative local benefits, the Court
denies summary judgment to bgtlaintiffs and defendants. Genei questions of material fact
remain, on plaintiffs’ extraterritoriality claim, as to whether DBA’s contracts with third-party
debt collectors and law firms amedeed formed entirely outsid¥ New York and, on plaintiffs’
Pike claim, as to (a) the nature of any inaitld burdens Local Law 15 places on interstate
commerce, (b) the nature of any benefits advanced by Local Law 15, and (c) whether any such
burdens clearly outweigh any such benefits. phgies are directed to contact United States
Magistrate Judge Pollak on or before OctoB&, 2012 to arrange for a pretrial conference
leading to the prompt submission of a final jgumetrial order in prepation for trial on these
unresolved discrete issues.

SO ORDERED.
Dated: Brooklyn, New York

September 29, 2012
SIENV

ERIC N. VITALIANO
United States District Judge
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