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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
_________________ —-— X
RALPH HOEFFNERANTHONY LONGO,
ANTHONY TOMASZEWSKI and
KENNETH REESE, as participants and/or
former participants of the SAND, GRAVEL,
CRUSHED STONE, ASHES AND
MATERIAL YARD WORKERS LOCAL
UNION NO. 1175 LIUNA PENSION FUND

AND WELFARE FUND on behalf of MEMORANDUM AND ORDER
themselves and all persons similarly situated RULING ON MOTION FOR
PARTIAL SUMMARY JUDGMENT
Plaintiffs, REGARDING SECTION 1415 TRANSFER
-against 09-CV-3160 (PKC)(CLP)

JOE D'AMATO, FRANK OMBRES,
ALEXANDER MIUCCIO, FRANK P.
DIMENNA and JOHN DOES 14, in

their capacity as Trustees of the Sand, Grave
Crushed Stone, Ashes and Material Yard
Workers Local Union No. 1175 LIUNA
Pension Fund and Welfare Fund,

Defendants.
_________________ —-— X
PAMELA K. CHEN, United States District Judge:

In August 2005Plaintiffs, a group of asphaftlantworkers votedfor a changein union
representationwhich resulted irPlaintiffs and their employeswitchingmultiemployer pension
plars. A decaddong dispute over whethéhe oldpension plarshould have transferred assiets
the new plapand in what amounensued In January 2012he Honorabléllyne R. Rossheld
thatSectiord235 of the Multiemployer Pension Plan Amendmertis(fhve“MPPAA”), 29 U.S.C.
§ 1415, mandated that the old plan transfer assetgamiltiés to the new plan.The old plan
executd this transfer h December2013, with a followup transferof interestin October2014
Presently before th Court is Plaintiffs’ motion for partial summary judgmgwhichdisputeshe

calculation of theassetdransferred by the old plamder the statute(Dkt. 191.)
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BACKGROUND'?

The parties’ &miliarity with the facts othis actionis presumed, and the Court summarizes
only those facts relevant to the instant motion.

Plaintiffs areunionizedemployees of College Point Asphalt Corporation (“Gyl&oint”)
who, in August 2005yotedto change their collective bargaining representative from the idhater
Yard Workers Local Union No. 1175 (“Local 1175”) teetinited Plant & Production Workers
Local 175 (“Locall75”). (PIs. 56.1911,2.) On December 2, 2005, the National Labor Relations
Board(“NLRB") certified te results of thigote (Defs: 56.10pp.{46.) Followingthis certified
change in uniorepresentatiarCollege Pointeasedontribuingto theLocal 1175multiemployer
pension plan*Old Plan”) and began contributing the Local 175multiemployerplan (“New
Plan”). (Pls.”’56.113.) In March2006 the Old Plan assessaslithdrawal liability’ as to College
Pointin the anount of $166,940pursuant to Section 4211 tife Employee Retirement Income
Security Act {ERISA”), 29 U.S.C. § 1391 (“Section 1397).(Pls! 56.1 1 9) College Point
thereafter pai@4 of29 installment®f the withdrawal liability payment(id.)

In November 2007hose plarparticipantsvho hadswitched tathe New Plaras a result
of the change irbargaining representative from Local 1175 to Local, i@8luding Plaintiffs,
requestedhat the Old Platransfertheir “aliquot share ofssetsto the New Plan (PIs. 56.11

11.) In April 2008,theyrenewed this request. (PI86.1112.) Defendantsefused tdransfer

! The following facts are taken from the parties’ 58tatementshereafter referred to as
“Pls.’ 56.1” (Dkt. 19123), “Defs.’ 56.1 Opp.” (Dkt. 186), and “Pls.’ 56.Jp@" (Dkt. 19214.).
Because the dispute between the parties involves the interpretb8tatutory provisions, none
of the material facts are in dispute. Unless otherwise noted, a standdaion to a 56.1
Statement denotes that this Court has deemedtterlying factual allegation undisputed. Any
citations to a party’s 56.1 Statement incorporates by referencedhments cited therein. Where
relevant, however, the Court may cite directly to undegydocuments.

2 The Court refers to ERISA seatis by their numbering under Title 29 of the U.S. Code.



any assets (PIs. 56.1913.) On July 22, 2009, Plaintiffded this putative class acticagainst
the Joint Board ofrustees of the Old Plaallegingthat Plainiffs were entitled to share in the
assets of the Old Plamder ERISA'sfiduciary provisions® (Pls! 56.11 14) In March 2011,
Plaintiffs amended their complaint to add a cause afraahderSection 4235 fathe MPPAA,29
U.S.C. 8§ 1415 (“Section 1415"YDkt. 53.) In January 2012, Judge Rdssldthat Sectiorl415
mandateda transfer of liabilities and assets from the Old Plan to the Naw RPDkt. 72.) On
April 19, 2013, this case was assigned to me.

In August 2013, th®©Id Planprovided noticaunder Section 141b) to College Poinof
the amounts of assets and liabilities it intended to trariefethe six active College Point
employeesvho hadswitched from the Old Plan to the New RlarcludingPlaintiffs. (PIs! 56.1
124.) Plaintiffs requested leave to move for partial summargnueht,challengingDefendants
calculation ofthe amount of assets be transferrednder Section 1415Dkt. 135.) This Court
denied tlat requestwithout prejudice to Plaintiffs’ ability to renew the motion following the
transfer (9/16/2013 Minute Entry.) In December 201Be Old Plantransfered the vested
benefits for six Cdkége Point employees (the fouaiMed Plaintiffsalong with Marino Aras and

Edward Marencik) to the New Plan, along wifi23,759 in assefs(Pls.’ 56.11 27.) In October

3 The Court notes that thiwur Named Plaintiffs purport to seek relief on behalf of
similarly-situated participants acrossrious employers, all of whom voted to change union
representatin from Local 1175 to Local 175 in August 2008lo class hagetbeen certified.As
its rulings in this Decision are based on pure issues atatainterpretation, and should therefore
be generally applicable, the Court omits the facts pertaining tatieeenployers and emploges
and focuses othe facts relating telaintiffs and College Point.

4 The Old Plan’s explanation for how it arrived at this amasisticcinctly set forth in the
“Affirmation of Enrolled Actuary Susan E. Lee.” (Dkt. 189 (“Lee Ajf)’ The Court will not
summarize those calculations hdtgugh it will refer to them in the course of the opinion.al
December 1, 2015 Ordehe Court made cle#rat it would not be deciding this opinionwhether
the OIld Plan, in fact, transferred the correct amount of assets andidstit the New Plan.
Rather, its ruling on the instant motioriivbe “limited to how the transferred assets and liabilities



2014, the Old Plan transferred an additional sum of 72658, representing prejudgment interest
on the December 2013 transfer to account for the delay betd@6 an@013. (PIs.56.1132)

In September2015, Plaintiffs filedthe presentmotion challengingthe Old Plan’s
calculation ofthe amount of assets and liabiltie hadtransferredo the New Plan (Dkt. 191.)
TheCourt heard oral argument &faintiff's motion onApril 8, 2016andMay 23, 2016

DISCUSSION

This Courthas the dubious honof ruling on several issues of first impressretating to
the interpretation o fairly obscureor at leastlittle-analyzed provisionof theMPPAA: Section
1415 which mandatea transfer of assets and liabilitiesm an old plan to a new plan the event
of a certified change in collective bargaining representatiVgith respectto the Section 1415
transfer at issue herdye parties disputél) when thetransfer obligatiowastriggered,(2) how
to determire the amount of assets and liabilities e transferred(3) how College Point’s
withdrawal liability to the Old Plan shoulthvebeenreduced followingheSection 1415 transfer,
and(4) how the eightyear delay in the transfer should be factored into thautzlons,if at all.

.  BACKGROUND ON THE MPPAA & MULTIEMPLOYER PENS ION PLANS

It is helpful to begin with a discussion of the MPPAfendmentsn 1980to ERISA
ERISA was enacted in 19740 “ensure that employees and their beneficiaries wouldbaot
deprived of anticipated retirement benefits by the temtion of pension plans before sufficient
funds have been accumulated in the plarB3ension Ben. Guar. Corp. v. R.A.agr& Co, 467
U.S. 717, 720 (1984titations omitted) Congress wanted to guarantee that “if a worker has been

promised a defined pension benefit upon retirememtd if he has fulfilled whatever conditions

should have been calculated under the relevant statlitess, even if the Court wete conclude
that Defendant has the better interpretation of the statutes, tn@@&cof its calculations and
numbers will be left for determination following summanggment and expert discovery.”



are required to obtain a vested berefie actully will receive it.” Id. (citations omitted) ERISA
establishedhe Pension BenefiGuaranty Corporation (“PBG(; a nonprofit corporation within
the Demrtment of Labaqrto guarantee the payment of benefits to plan partitspamd
beneficiaries in theevent a plan terminates with insufficient assets to support itamgead
benefits Id. Six years laterCongress enacted the MPPAA in response to contestERISA
failed to adequatelyprotect multiemployer pension plans fraitme adverse consequence$
employerwithdrawals, which threatened to result in tleellapseof numerous multiemployer
plans forcing PBGC to assume obligations in excess of its capdditat 722.

By way of backgroundmultiemployer plansare pension plans thabnsist of several
employerswho are obligated to contribute to them pursuant to oneooe oollective bargaining
agreementsEmployersmake such contributions edtes specified in such agreements, based on
for instancethe hours worked by employees, units of production, or a percentagmployee
compensation Multiemployer plan assethusconsist of employecontributionsmade pursuant
to such collective bargaining agreemeatsd any investment income generated therefrom.
Significantly, “[tjhe assets of [a multiemployeplan are not segregated into accounts. The
common assets are invested and used to pay persidhose employees of the participating
employers whose rights vest according to the requirements settbaiplan document.’Ganton
Techs., Inc. v. Nat'l Indus. Grp. Pension PI&6 F.3d 462, 464 (2d Cir. 1996)A multiemployer
plan’s liabilities “consist of the payments the plan must make to emplaykese rights vest,

generally consisting of a stream of payments beginning @whesmployee reaches a certain age

5> Of note,ERISA specifically states that, except as provided under ERl@Aarticipating
employers have no interest in plan ass8e29 U.S.C. § 1103(c)(1). “This addresses the oaigin
motivation for ERISA, namely, the propensity for employtersansack the assets supporting their
private pension plans to the detriment of their peresgh Ganton 76 F.3d at 464 n.1.



and has retired.”ld. The Second Circuitasarticulatedthe employer withdrawaprodem that
thepassage of thelPPAA was intended to counterad follows

If an employer withdraws from a plan after its employeesdfits have vested, but

before it meets all of its funding obligations, the plan may be left sigbable

unfunded vestedlabilities. Prior to the MPPAA, an employer that had paid all

required contributions to a multiemployer plan could diglw from the plan, and

if the plan did not terminate within five years after withdal, the employer had

no further responsibility for the plan’s unfunded ligldk. This provided an

“undesirable incentive for employers to withdraw from gland an unfair burden

on the employers who ctinue[d] to maintain the plaris.
T.I.M.E-DC, Inc. v. MgmtLabor Welfare & Pension Funds, of Local 1730 Int’l Longsimeen’s
Ass’n 756 F.2d 939943(2d Cir. 1985)citing H.R. Rep. No. 9869, Part Il, 96th Cong., 2d Sess.
10, reprinted in1980 U.S. Code Cong. & Ad. News 2918, 2993, 3064¢; alsd”ension Benefit
Guar. Corp, 467 U.S. at 722 8.(citing to Congressional testimongscribing this problem as a
“vicious downward spiralbecause¢he remaininggemployers would then seek to leave the plan
well to avoid being saddled witiigher contribution ratet® fund past liabilitiels

Thekey innovationof the MPPAAwas the concept dfvithdrawal liability’: an amount
representinghe share othe old plan’s unfunded vestl benefits attributable @ withdrawing
employer’s participation, to be assessedh@withdrawing employer by the old plan at the time
of thewithdrawal. The assessment of withdrawal lilgly ensures thatn employer that withdraws
from an underfunded multiemployer pension plan do¢gsrape paying for vested benefits that
its employes have earned, but thitthas not yet funded SeeT.I.M.E-DC, 756 F.2d at 944;
Pension Benefit Guar. Corpl67 U.S. at 722 B. The rules governing withdrawal liability are set

forth in Part 1 of Subtitle E,29 U.S.C. 8§ 1381 t4405 and applyany time“an employer

withdraws from a multiemployer plan in a completehdiawal or a partial withdrawal. 29

6 Subtitle E,29 U.S.C. 88 1381 to 1453, is the subtitle added by tREAA.



U.S.C. 8§ 1381(a).Section 1381(b) provides thatthdrawal liability is the amountomputed
“under section 1391 of this title to be the allocable amhotiunfunded vested benefits,” subject
to variousstatutory adjustmenis other provisions of Part 1d. § 1381(b). Thus, Section 1391
is theprimarysection that sets forth how withdrawal liability should be catedla

Most sgnificantly for the purposes of this motipisection 139(e) provides thatn
instances where, as an incident of an employer’s withdyaineaold plan will transfer liabilities
to a new plan, the employer’s withdrawal liability to tid plan must be “reduced in amount
eqgual to the value, as of the end of the last plan year endimgbefore the date of the withdrawal,
of the transferred unfundegkested benefits 29 U.S.C. § 1391(e).The Second Circtihas
explained theeduction of withdrawal liabilityrovided for under Section 1391 follows:

The term “withdrawal liability” simply isa way of describing an employsr’

obligation, under its collective bargaining agreememtontinue to fund the old

plan to the extent that that plan remains responsibleet@inployees upon their

retirement. The statutefurther requires the old plan to reduce the employer’'s

withdrawal liability based on the amount of assets and liabilitiesfeaed as a

result oftransferred employeesn this way the statute reaches a proper allocation

of the employer’s payments on behalf of its employees. It essthrat both plans

are funded and avoids the possibility of double paymentshe employer.
T.I.LM.E-DC, 756 F.2dat 946 (emphasisdded). The Second Circuit reiged this same point
later: “[w] hen, as a result of the employer’s withdrawal, some erapbwill participate in a new
multiemployer plan, the amount of withdrawal liability ttize old plan requests should be reduced
by the amount of unfunded vested benefits that it will trartsféhe new plasi 1d.

. STATUTORY FRAMEWORK: PART 2 OF SUBTITLE E

While Part 1 of Subtitle Fdiscussed abovgpvernghe assessmentwithdrawal liability,

Part 2governs thémergers and transfers of plan assets or liabilisesl consists of five sectians

The last of these sectionstlsee one before the Court todagection 1415, entitled “Transfers

Pursuant to Change in Bargaining Representatitoivever, the Court finds twother sections



to be relevantor the purposes gfroviding thenecessargontextfor Section1415 Section 1411,
entitled“M ergers and ransfer8etweenMultiemployerPlans” andSection 1414entitled“A sset
TransferRules.” Accordingly, he Court willdevote brief discussion to Sect&it¥11 and 1414
beforeturning tothe parties’ disputesurroundingSection 1415
A. SECTIONS1411 & 1414

Although reither pary discuses29 U.S.C. § 1411 or § 1414 in their submissjtms Court
finds thatbothare critical tacontextualizingSection 1415. dgetherSections 1411 and 1454t
forth therulesthat governthe transfer of liabilities andissetdrom one multiemployer plan to
anotherin the absence of the more specific reifshrinedn Section 1415.The Courtfinds that
discussion of these sections is particularly warrantefleaion 1415pecifically contemplates
that a plan may opt for mansferof liabilities and assets compliance withSectiors 1411 and
1414as an alternative tine transfer rules provided 8ection1415 See29 U.S.C. § 1415(f)(1).

In relevant partSection 141 providesthat a plarsponsor may cause a multiemployer plan
to engage in a transfer of assets and liabilities to or from aniftlig) the proposed transfer
complies with regulations of thBBGC (including a 126day notice requirement(2) the benefits
of participants are not adversely affected, &dother statudry conditions are observed29
U.S.C. § 1414(p see also Vornado, Inc. v. Trustees of the Retail Store EegdbUnion Local
1262 829 F.2d 416, 42 Cir. 1987). SeparatelySection 1414rovidesthat any transfer of
assets from one multiemployer plan to another need antyply with the assétransfer rules

adopted byhe multiemployer plamrovided thathose rules (1) “do not unreasonably restrict the

"The remaining two sections in Part 2 are Section 1412, whichrgot{Enansfers Between
a Multiemployer Plan and a Singffamployer Plan” and Section 1413, which governs “Parttion
of Eligible Multiemployer plans.” 29 U.S.C. 88 1412, 1413. TherCdoes not find either of
these two sections to be applicable doimative here and therefore does not discuss them.



transferof plan assets connection withthe transfer of plan liabilities,” and (2) “operate and are
applied uniformly with repect to each proposed transfénith some reasonable variatiom
applicationallowedto account for the financial impaot a proposed transfen theplan). 29
U.S.C § 1414(a).

Unlike Section 1415, @ither Section 1411 nor 1414 mandadsansferof liabilities and
assets The Second Circuit, following the lead of the First and Thiratu@is, hasinterpreted
Section 14140 require the transfer of plan assets only whgrlan consentdo a transferof
liabilities and assetsGanton 76 F.3d 462seealsoCaterino v. Barry8 F.3d 878 (1st Cir. 1993)
(Breyer, J.) Vornadqg 829 F.2d 416 In Ganton the Second Circuispecifically rejected the
employerappellant'sinterpretationof Section 1414as requiringa plan toreleaseassetsand
liabilities associated with an employepon the request dhatemployer. The courtnoted that
such aconstruction “would not only give employers the power tddiaw from plans when they
believed they could provide a better pension for their eyags . . . but would also entitle the
withdrawing employers to take all of the plassets attributable to their past contributions with
them.” 76 F.3d at 466 It furthernoted that “[tlhe power of participating employers to separate
unilaterally and completely from a multiemployer plawith respect tgastcontributions and
obligations—is not what Congress intendédld. (citing Vornadqg 829 F.2d at 42(Qnoting that
such a “shift in initiative from trustee to employer is inconsisteith the thrust of [the
MPPAA]")). The court continued:

It is important to note that employers who believe themselves ahilevidg better

pensions for their employees in another multiemployer @iam a singleemployer

plan are not prevented from withdrawing as to future doumions and obligations.

Employers are free to withdraw from the plan[tags employer|did, but they must

start their new plan without the benefit of past conttitns unless the plan they

leave is willing to transfer assets and liabilities t@ thew plan To protect the

financial stability of multiemployer plans, the plans have thisaetion to refuse
an employers request for a transfer of liabilities and assets



Id. (emphasis added)A multiemployer pension plan@iscretion to refusanemployets request
for the transfeof assets antilabilities is subjectonly to the plars fiduciary duties.Id. In acting
in accordance witfts fiduciary duty trusteef amultiemployermplanare“required to balance the
interests of the departing employees and the remaining employees,” edutthwell mean
refusingthe departing employer’s transfer requiesbrderto preserve plan assétsGanton 76
F.3d at 467 (citingatering 8 F.3d at 8885 andVornado,829 F.2d at 421).

The Court notesmoreoverthateven if aplanwereto consento a transfer of liabilities,
Section 1414 provides that theset transfer need only comply waksettransferrulesthat “do
notunreasonably restrict” the transfercoincomitanassets29 U.S.C. § 1414(&}). In Catering
for instancethe court upheld an ass#étansferrule (at least, as applied the specific context
before it where only nolyetvested liabilities were transferfgdvhich provided that “[i]f any
employee or group of employees . . . shall cease to beremb\by the Fund for any reason

whatsoever, they shall not be entitled to receive anysasttte Fund or portion thereof nor shall

8 The Second Circuit irGantonfurther observed that an employer and itpleyees are
not necessarily entitled to take aita multiemployer plan what the employart in:

As thenChief Judge Breyer stated i@atering multiemployer plans dorot
guarantee any employee that he will receive a pensiomthaatlyreflects all the
contributions made on behalf tfat particular employeever the years.. . . This
discrepancy results from one purpose of multiemplojarsy which is to “assure
that all workers (who work a reasonable number o&rgg will have a dsent
pension.” . . .The pooling aspect of these plans provides security paglcipants

at the risk of receiving less than maximum possible benefits. For gastam
Caterino,the plaintiffs could have obtained pension rights of $2,@0month hd
they formed a singlemployer plan, but instead, because of the actuarial
characteristics of the employees of the other employers, they earneghthte
only $900 per month. .. The First Circuit recognized, though, that this was the
risk the plamtiffs tookin exchange for other benefits . . Such is the risk inherent
in joining a multiemployer plan.

Ganton 76 F.3d at 46468 (citations toCaterinoomitted) (emphasis in original).
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the Trustees be authorized to make any transfer efsags behalf of such employéesubject to
compliance wittERISA andits fiduciary duty. Catering 8 F.3d at 880Then-Chief Judge Breyer
furthernotedin Caterinothat if theold plan’s“no as®t transfer” rule cost the new pleoo much,
“there is a safety valve[:] [tlhe employees can automatically entélmdklves to a share of fund
assetgunder Section 1415hould the matter become so critically important to them that they take
the drastic step of changing collective bargaining reprasees.” 1d. at 885.

Thus, in the absence of Section 1415, a multiemployer pendan hassignificant
discretionto refuseanytransfer of assets diiabilitiesproposed by withdrawingemployer and,
as a corollarynatter to seek the full amount of the withdraviability from the employemnstead
of coming to somarrangenentto transfer unfunded vested benefits off their books to ¢we n
plan In short, the plan holds the damwhen it comes toransfersof liabilities and assetslt is
through this lens that we musew Section 1415, to which&Court turns next.

B. SECTION 1415

With respect tanterpretingthe provisions of Section 141the parties disputree central
issues. (1) when the Section 1415 transfer obligation is triggaretithe cause of action accrues
(2) whetherthe amount of assets and liabégishould be valued as of thatethe Section 1415
transfer obligationwas triggerear as of thedateof theactual transferin December 2013; and (3)
how College Point’svithdrawal liability should be reduced following the triars

1. Section1415(a) Triggering of Section 1415Transfer Obligation

The Court first addresses tlparties disagreemends to when the Section 1415 transfer

obligation is triggeredwhichalsodeterminesvhen thenstantcause of action accrde Plaintiffs

argue that the certification of the vate change union representati on December 2, 2005

11



triggered the obligation; Defendants argue thallege Point’s signing of a collective bargaining
agreement with Local 175 triggers the obligation. The Court agide®efendants.

Section 141f) mandates th&ansferof assets and liabilitiekom an old plan to a new
one wherdwo conditions are met(1) an employer withdraws from the old plan as a resudt of
certified change of collective bargaining representative, antp&jicipants of ta old plan who
are employed by thengployerwill, as a result of thathange, participaten another multiemployer
plan’ 29 U.S.C. § 141%() (emphasis added)nterpreting thistatutorjjanguagePBGC Opinion
Letter 81-27 states—albeit without muchdiscussion-that before the old plan is required to
transferassets and liabilities to tmew plan,’employees formerly covered by [the old plan] must
begin participation in the [new plan](Dkt. 18736, PBGC Op. Ltr. 827 (Aug. 28, 198)) On
an indendent reading of Section 1415(&) Court agrees with ¢hPBGC®

Plaintiffs focus on the “will participate” languagé Section 1415(a) as evidenttetthe
Section 1415 transfer obligatietriggeredon the date of certificatioof the union representative
vote, whenemployeesare able tanticipate that they will bewitchingto a new union and new
plan. The Courtdisagreegor two reasons.Hrst, there is no certainty that tireemployerwill
evencontribute toa new planon its employees’ behalintil it enters into a collective bargaining
agreement with the nemnion representativilbatprovidesas much Indeed, the parties have cited
exampes from this very action whey despite the certified change in representative, the employer
ultimately never signed an agreement with the new representat8econd,even once the

employer obligates itself to making contributions torteer plan on behalf of its employees,rie

9 SeeVornadq 829 F.2cat421 (“The[PBGC’s] views have been helpfahd informative,
but we do not ‘deferto its opinion in the sense that the result we reach isiagyother than our
own view of the proper interpretation of the statud/e acknowledge our duty to interpret
statutory provisionand do not yield that responsibility to an entity outsiaejtidicial branch).

12



is no certainty thathoseemployes will meet the new plan’s eligibility requirementalthough

the Court finds that 108 certainty that those requirements will be met is not necessary, tine Cou
agrees with thelistrict courtin I.A.M. Nat’l Pension Funden. Plan A. v. Cent. States Se. & Sw.
Areas Health & Welfare & Pension Fundgo. 85cv-1558, 1994 WL 692844 (D.D.C. Nov. 29,
1994) that the employees must at lehate“a reasonable expectation of meeting the new plan’
eligibility requirements for vested benefitseforeit is fair to saythat they “will participate’in

the new plart® Id. at *1-2 (citing t0o 29 U.S.C. § 1002{(7(defining the term “participant” in a
different part of ERISAandFirestone Tire and Rubber Co. v. Brydi99S. Ct. 948, 958 (1989)
(interpreting29 U.S.C. § 1002(7).

Accordingly, ased on the plailmnguageof Section 1415(adnd the persuasive authority
of PBGC Opinion Letter 821 andl.A.M. Nat’'l Pension Fundthe Courtconcludesthat the
Section 1418ransfer obligtion was triggeredon the dateCollege Point sigad the collective
bargaining agreement with Local 1¥5That is the date on which College Point became obtigate
to contribute to the New Plan, and ostensibly, also theahatehichthe eligibility requirements
of the New Plarbecame know, such thait became ascertainable whiClollege Poinemployees
had a reasonable expectation that they could thestand would be participating in the New

Plan The Court will refer tdhis dateas the “Trigger Date” for the remainder of this opinion.

1010 I.A.M. National Pension Fundhenew plan successfully blocked the Section 1415
transfer of liabilities and assets associated with six emplaykesould not meet theninimum
standards of eligibilityi.e., that at least 20 weeks of contributions be made on thbalfh&
participate in the new pldamecause thelgadretired within weeks of changing plans

1 The Court notes that at the oral argument, Plaintiffs’ cellappearedinable to identify
the date on which the collective bargaining agreement was signed, becausentWesthe
record” (5/23/160ral Arg.Tr. 80.) If, for whatever reason, that exact des@not be determined,
the parties should endeavor to agree on the date when: I[@yeCBoint first became obligated
under some agreemetiot make contributions to the New Plan, andtf@) New Plan’s eligibility
requirements for vested benefits became known, suclit thetame ascertainable which active
College Point employees had a “reasonable expectation” of meeting them.

13



2. Sections1415(b)& (g)(1): “Appropriate” Amount of Assets and Liabilities

The partiemextdisagree as to whethaas Plaintiffs contendhe Old Planshould have
calculatedand valuedhe assets and liabilitie® transfer as of the datiee transfer waactually
made(in December 201)3or, asDefendants contend, the Trigger D&ate20052006,whenever
the collective bargaining agreement was signédjain, the Court agrees witbefendants

TogetherSections 1415(b) and 1415(g)&kt forthhow to calculate the amounts of assets
and liabilitiesthatshould be transferred to the new pardprovide agenerakimeline for doing
so. Under Section 1415(b)he employemustnotify the old plan of a change in multiemployer
plan participatiordue to Section 1415(a)o later tharB0 days aftethe employer determines that
the change wilbccur; 29 U.S.C. § 1415(b)(1yhich this Court interprets to wthin 30 days
of the TriggerDate!? Upon receiving such noticthe old ganis required tanotify the employer
of the amount of itsvithdrawal liability andheamount of assets and liabilities the old plan intends
to transferto the new plarfor employees switching over to the new pldd. 8 1415(b)R)(A).
The old panis similarly obligated to notify theew plan of the amoustof its intended transfer.
Id. § 1415(b)2)(B).* Thenewplanthenhas60 dayso file an appeal with the PBGC to prevent
the transfer on the ground that it would suffer “subsshfiiancial harm” as a result of receiving
the transfer.ld. 8 1415(b)(3). If, however, neither the employer norriteeplan objects to the

transfer vithin 60 days of receiving the Section 1415(b)(2) notfoar alternatively,f the new

12The Court notes, however, thas Judge Ross previously found, this emplkpyevided
notice is not a condition precedent to the triggering ofi@edd15 transfer olgiations.

13 The statute does not, however, provide timg frames or deadlinder the old plan to
comply with the Section 1415(b)(2) notice requirements

¥ While Section1415(b)(3)suggestsinemployemay also object to a transfer, itsident
onwhat goundsthe employer may object abg when the employer must make such an objection
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plan doesobject, but the PBGC does noiake aruling within 180 daysthen Section 1415(b)
provides thathe old pan “shalltransferthe appropriate amount aksetsand liabilities”to the
new dan. 29 U.S.C. § 1415(b)(3)

Section 1415(g)(1defines théappropriate amoufibf assetas “the amount by which the
value of the nonforfeitable benefits to be transferred exctelamount of the employer’'s
withdrawal liability to the old plan (determined under part 1 of thistige without regard to
section 1391(e) of this title).” 29 U.S.C. § 141%19) The Courtnitially focuses on the first half
of this formula. “Nonforfeitable benefits which this Courtuses interchangeably with “vested
benefits”and “liabilities” in this opinion !° refers tobenefitsarising out of a participant’s service
thathave become “unconditional”’ antkfally enforceable against the p/am thatthe participant
hascompleted the required years of service under the plahasmdet all the plan’s requirements
for the benefit. See29 U.S.C. 8 1002(19, 1301(a)(8). Section 1415(g)(1)’'s reference to
“nonforfeitable benefitsto be transferredd must be readin conjunction with Section
1415(b)(2)(A)(ii), providing that the old plan is tootify the new plan of its intent to transfer
“nonforfeitable benefits of the employees who are no lowgeking in coered service under the

old planas a reglt of the change of bargaining representativéhe PBGC has interpreted this

15The Courtrecognizeshat the two phrases are not identical in every resjBasPBGC
Op. 922 (Feb. 1, 1991) (“Nonforfeitable benefits’ are not the same as ‘vesteefits.’ Benefits
become ‘vestedwhen a plan participant has completed the required number of Yeses/ice
under the plan, andesting means simply that the participant has the right to receive a retirement
benefit even if he or she leaves the service of the employer before retiremeftsyeefit, even
though ‘vested is not considered to be ‘nonforfeitablentil the @rticipant has met all the pla’
requirements for that particular benéji(citing 29 U.S.C. § 1301(a)(8) (definirigonforfeitable
benefit” as ‘a benefit for which a participant has satisfied thedd@ns for entitlement under the
plan or the requirements of this chapjer The Court noteshoweverthatCongressional reports
and debates use “vested” interchangeably with the term “nonforfeita®é="Nachman Corp. v.
Pension Benefit Guaranty Corpt46 U.S. 359, 3671980). For purposes of this opinion, the
interchangeable use of these terms is appropriate.
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languageto mean that onlyhe nonforfeitabldbenefitsof active employeeqi.e., not retired or
inactiveemployeepshould be transferred in the Section 1415 conte®GC Op. Ltr. 88 (Apr.
1, 1988) The parties do not dispute this aspect of Section 1415, ar@ailrt agrees.

The next part ofSection 1415(d}l) provides that “the amount of the employer's
withdrawal liability to the old plan (determined under part 1 of thigtide without regard to
section 1391 (e) of this title)s deducted from the nonforfeitable benebfsactive employees to
be transferredto determine the “appropriate amount of as%e®® U.S.C. § 1451(g)f
(“appropriate amount of assets’ means the amount hghatine value of the nonforfeitable
benefits to be transferreekceedshe amount of the employer’s withdrawal liability to the old
plan”) (emphasis addedps explained above, the withdrawal ligtlyi represergthetotalamount
of unfunded vested benefits allocable to a withdrawingpéoger, andit is alwaysdetermined
under Rrt 1 ofSubtitle E, namely 29 U.S.C. §8381(b) and 1391atthetime of anemployets
withdrawalfrom the old plan.TheCourt finds that thehrase “without regard to section 1391(e)”
meanssimply thatthe withdrawal liabilityamount to use for purposestbe Section 1415(g)(1)
formula shoulde thenormal amounof withdrawal liabilitythat is calculated under Section 1391
andnotreduced by the amount of unfunded vested benefits to hefdreed as contemplated in
Section 1391(e) Here, tte undisputed amourdf the withdrawal liability is $166,940 Section
1415(g)(1)thusprovides that thigull $166,940amount shoulde subtracteffom the amount of
the vestedenefitsassociated witthe sixactiveCollege Poinemployeedransferedto theNew
Plan, in orderto arrive at theppropriateamount of assets to transfer.

Finally, Section 1415(g)(1provides thathewithdrawal liabilityamounts to be deducted
from the“value of the nonforfeitable benefits to be transfetradthout specifying the date on

which those nonforfeitable benefglould be valuedThe parties disagree as to the date on which
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liabilities should be valuedPlaintiffs argue that the liabilities should be valued fah® date of
the actual transfen December 201 Defendantarguethateven if calculated on the Trigger Date,
they should be valued as of the end ofla year preceding withdrawalune 30, 2005since
that is the datas of which the withdrawal liability is determine@he Court finds, however, that
Defendants”applesto-apple$ type argumenis not supported by élanguage of the statytia
view of the languageCongress used iBection 1391(e). Section 139X ehich, like Section
1415(g)(1) sets forth a calculation method that involves both withdraadaility and transfered
vested benefits-explicitly provideghat the “transferred unfunded vested benefits” to be deducted
from thewithdrawal liability amount shoulthemselvebe valued “as of the end of the last plan
year on or before the date of withdrawal.” 29 U.S.C. § 1391[(klis, Congress clearly knew how
to includelanguagespecifyingthattransferrediabiliti es shouldalsobe calculated as of the end of
the last pan year preceding thatrsferyet did not do so in Section 1415(g)(Bccordingly,the
Court finds thainstead of valuing liabilities to be transferrasl ofJune 30, 2005the Old Fan
should value them as of the Trigger Date
3. Section 1415(c) Reduction in Withdrawal Liability
The Court now reachethe most vigorously disputed paot this motion the amount by

which College Point’svithdrawal liabilityshould be reducellowing theSection 1415 transfer

18 The Courtrejects out of hand all dflaintiffs’ arguments about whiye liabilities to be
transferred should be valuad of he date of the actual transfer in December 20RRintiffs
argue, for instangehat valuing the liabilities tbetransferedas of the Trigger Date “adds layers
of needless complexity” by creating the need to account for changes amslsaves that time.
But courts are more than competamtletermining the amount of interéstcompensate for such
delayin order toplaceparties in the positions they would have beenmaintiffs alsoargue that
its “actual transfer dateapproach avoids the potentfat gamesmanshipy the parties To the
contrary, this Court finds th&taintiffs’ approach is the one that would allow for gamesmanship:
instead of havinghe valuationde pegged to determinabledatedefined by the statutevhich
this Court has termed the Trigger Da®dgintiffs’ approach would allow olglans to alter the
1415(g)1) valuationssimply by choosing when to make a transfer
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As an initial matterthe parties dispute vetther Section 1391(e) or Section 141%(@plies.
As the Court tscussed above, Section 1391(e), which is entitleced[rgtion of liability of
withdrawn employer in case of transfer of liabilities to taeo plan incident to withdrawal or
partial withdraval of employef” providesgenerally thatwhen, as a result of the employer’s
withdrawal, some employees will participate in a new mauoiployer planthe amount ofthe
employer'swithdrawal liability to the old planshould be reduced by the amountusffunded
vested benefits transfed to the new plan By contrast,Section 1415(c), which is entitled
“[r] eduction of amount of withdrawal liability of employer upon trensff appropriate amount of
assets and liabilities by plan sponsor of old plan to new’grovides:
If the plan sponsor of the old plan transfers the appropaiateunt of assets and
liabilities under this section to the new plan, thendhwunt of the employer’s
withdrawal liability (as determined under section 1381(b) of this twithout
regard to such transfer and this section) with respect tddipdem shall beeduced
by the amount by which—
(1) the value of the unfunded vested benefits allocable to the
employer which were transferred by the plan sponsor ofithglan
to the new planexceeds
(2) the value of the assets transferred.
29 U.S.C. § 1415(c).It is a basic canon of statutory interpretation that where twatstgt
provisions conflict—and the Court finds th&ection 1391(e) and Section 1415{o)conflict here
for reasongliscussed belowthe more specific provision applieSeeGreene v. Unité States
79 F.3d 1348, 1355 (2d Cir996) (“When two statutes are in conflict, that statute wvhadresses

the matter in specific terms controls over a statute which addressesuben general terms,

unless Congress has manifested a contrary ainGiyen Section 1415(c)’s plain language, its
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title, and the structure dhe statute as a whof€,the Court finds it patentlyclear that Section
1415(c) and not 1391(epoverns the reduction of withdrawal liability in thentext of Section
1415transfers.The Court movego the parties’ dispute over tivgerpreation ofthatprovision.
“[S]tatutoryinterpretation must begin with the plain language, givihgradefined terms
their ordinary meaning while attempting to ascertain lowasonable reader would understand
the statutory text, considered as a wholBgutsche Bank NatTrust Co. v. Quicgn Loans Ing.
810 F3d 861, 868 (2d Cir. 201%alterations and internal quotation marks omitted).f Stigtutory
language is plain, we must enforce it according to itagérAm. Civil Liberties Union v. Clapper
804 F.3d 617, 623 (2d Cir. 201&jting Hardt v. Reliance Standard Life Ins. C860 U.S. 242,
251 (2010). However, “when deciding whether the language is plain, wst mead the words in
their context and with a view to their place in the overall statutory seReioh (quotingKing v.
Burwell, 135 S.Ct. 2480, 2489 (2015) (internal quotation marks omijtedourts“must also
strive to avoid interpretations of a statute that wouldeemny phrase or provision superfludus.
Clapper, 804 F.3dht 623 €itation omitted) Accordingly, the Court starts withé plain language
of Section 1415(chefore examining itplace in the greater context of the statute as a whole.
Plain Language. The Court finds both that tHanguageof Section 1415(c) is clear and
that ityields a different resuthanSection 139(e) with respect tthe calculation of theithdrawal

liability reduction Thetext of thetwo statutesre set forth sidey-sidebelowfor easy reference

17 Indeed, his interpretatiorfinds further support ithe specific instruction irection
1415(f)(1) providing that even if the employer and plan opt for asfiemof assets and liabilities
underthe terms oBections 1411 and 1414 insteadisingthe transfer fanula in 1415(g)(1), the
employer’s withdrawal liability to the old plan “shaklbeduced under [1415(c)] as if assets and
liabilities had been transferredaccordance with [Section 1415ith the implication being that
this isas opposed to the default rule found in Section 3fat would otherwise goverm29
U.S.C. 8 1415(f)(1).
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1415c) Reduction of amount of withdrawal
liability of employer upon transfer of
appropriate amount of assets and liabilities
by plan sponsor of old plan to new plan

If the plan sponsor of the old plan transfers
appropriate amount of assets and liabilit
under this section to the new plan, then
amount of the employer’s withdrawal liabili
(as determined under section 1381(b) of
titte without regard to such transfer and
section) with respect to the old plan shall
reduced by the amount by whick-

(1) thevalue of the unfunded veste
benefits allocable to the employ
which were transferred by the pl
sponsor of the old plan to the new pl

exceeds

thethe case of a transfer of liabilities to anot
ipdan incident to an employer’s withdrawal

od

(2) the value of the assets transferred.

1391(e) Reduction of liability of withdrawn

employer in case of transfer of liabilities to
another plan incident to withdrawal or

partial withdrawal of employer

partial withdrawal, the withdrawn employer
liability under this part shall be reduced in
amount equal to the value, as of the end ol
last plan year ending on or before the date
the withdrawal, of the transferred unfund
vested benefits.

D

The Court focuses first on the phraseSection 1415(¢)‘the amaunt of the employer’s

withdrawal liability (as determined under section 1381(b) of this without regard to such

transfer and this section) with respect to the old.plahis is the amourftom whichareduction

is to be takerunder Section 1415(c)The Court concludes that this phrase is synonymous with

“the withdrawn employer’s liability under [Part”1lfoundin Section 1391(e)from which the

reduction provided for there is to be tak&nThus,both Sectios 1391(e) and 1415(c) provide

methoddor calculatng the reductiorio be taken from thevithdrawal liabilityamount

18 As the Court previously noted, Section 1381(b) is sintipdygeneral provision in Part 1

establishing that withdrawal liability should

1381(b)” means the same as “under Part 1.”

be caltathunder Part 1. Thusynder section
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Section 1415(c) then provides that following a Sectidd5l1 transfer of assets and
liabilities, thewithdrawal liability amount should be reduced by the amdxy which “the value
of the unfunded vested benefits allocatdethe employer which were transferred by the plan
sponsor of the old plan to the nevapl exceedsthe value of the assets transferred.” The Court
finds that the first of these two phrasessyronymous with “the value . . . of theansferred
unfunded vested benefitlound in Section 1391(e), even though the latter doesomain the
phrase “allocable to the employer.” Becaaseold plarwould not betransfering the unfunded
vested benefits assotad withother employerso a new plan, the Court concludes that “the value

. of thetransferred unfunded vested benéfitecessarilyrefers to those unfunded vested

benefits allocable to the withdrawing emplotteat are being transferred

Section 1415(chusprovides for a very different reductitimn Section 1391(eWhereas
Section 1391(e) provides thidie withdrawal liabilityshould be reduced by tleatire amount of
transferred unfunded vested benefithiCh the court will refer to &8JVBs” in this portion of the
opinion), Section 1415(c) provides thatthdrawal liability should be reduced by thigference
between the amount of transfelre/VBs and the amount of transferred assets. Accordingly,
whereas Section 1391(e) woubdten seem to result in the total (or neatal) wiping out of
withdrawal liability owed to the old plan following a trées of UVBs, Section 1415(c)
contemplates aignificantly smallerreduction of withdrawal liability under what appears attfir
blush to be identical circumstances. Before the Coureadds why this makes sense, the Court
finds it helpful at this point to walk through thembers in th&reen Goldarbitration decision
(submitted by Plaintiffs as supplemental authoritge Dkt. 224-1'9), as an illustration of the

differences between applying Section 1391(e) and 1415(c).

19 In the Matter of the Arbitration Between Green Gold Dewelent Corp. and Pavers
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In Green Gold the old plan assessedthdrawal liability in the amount of $159,28dr
the withdrawing employer, Green Gold. The old plan thesadransferred $315,388 in liabilities
and $156,101 in assets (representing liabilities maithelrawal liability, per 8 1415(g)(1)) to the
new plan. Green Goldtaking the same position Plaintiffs take hemontended thatts
withdrawal liability should then have been reducky $159,287 under Section 1391(e)
representing the full amount of transferred UMBand resulting in $0 owed to the old plan.
However, the old plan instead reduced the amount of Greets®@dthdrawal liabilityby $3,186
under Section 1415(¢)representing the amount by which the transferred UVBSY287)
exceeddthe amount of transferred assets ($156,101). Thusyr8ettion 1415(c), Green Gold
still owed $156,101 ($159,287$3,186) to the old planThe Arbitrator ultimately found that
Section 1415(c), and not Section 1391(e) applied, bt gatortured irg@rpretation of Section
1415(c), under whicht found that thewithdrawal liability should havebeen redced to $0
However, the Court finds that the old plan’s interpretabf Section 1415(c) iGreen Goldmore
accuratef followed the plain language and declines to follow theithator’'s interpretatiort®

Structure and Context.Continuing with the previous example, Green Goldkingathe

same argument Plaintiffs make here, argued thatdema sense for it to stibwe $156,101 to

and Road Builders District Council Pension Fudhse 0414-0000-3662

20 The Green GoldArbitrator brokewithdrawal liability down into two components: (1)
the portion ofUVBs attributable to employees transferring to the new plan (which he termed
“unfunded transferred liabilities”), and (2) the pontiof UVBs attributable to retired or otherwise
nonactive employees remaining with the old plan (which he tédrifunfunded orpha
liabilities”). The Arbitrator held that und&ection1415(c), the old plan should calculate the
amount called for by the formula in 1415(c)(fgre, $3,186and deduct #-not from theOriginal
WL—but from the unfunded orphan liabilities Applying this interpretation, the Arbitrator
concluded that because no “unfunded orphan liabilite®ained with the old plan, there was no
Section 1415(c) reduction from that amount to be hadzaadn Gold owed no withdrawal liability
to the old plan. The Courinfds that this interpretation contradicts the plain languagedid
1415(c) that the reduction should be taken from “the atafithe employer’s withdrawal liability
[determined under section 1381 (l)thout regard to such transfer and this section
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the old plan under a literal application of Section 14)5ince the old plan had transferadt
UVBs attributable to Green Gold to the new plan and was nefargponsible for thermndeed,
in Green Goldl it was undisputed that no UVBsmainedwith the old plart® Green Gold and
Plaintiffs here thus contend that Section 1415(anhogpossiblymean what it says because that
would result in a windfall to the old plan: it can wipe UVIBam its books andgtill receive a
hefty sum—supposedly intended to compensate it for those same-J¥Bs1 the employer.
Plaintiffs’ argument is facially appealing. But the Counhcudes that there is, in fact, a
principled reason why Section 1415(c) yields such a diffeoutcome than Section 1391 (&he
Courtobserveghat thefact that the amount owed KBreen Gold following the 1415(c) reduction
is identical to the amot of assets the old plaransferred is no coincidenc&he calculation

found in Section 1415(c) can be expressed as follows:

Amount Owed By

Porti f WL
Employer to Old ortion o

Plan After Section = Withdrawal _ Transferred 3 Assets
Liability (i.e., transferred Transferred
1415 Transfer
UVBs)

Under 1415(c)

And it yields the following esults: If all UVBs allocable to the employer are transferred
meaning that 10% of thewithdrawal liabilityis transferred-then the employer must compensate
the old plan for the amount of assets it transfetfe@n the other handf, only someof the UVBs

are tansferred (say twihirds), therthe calculation provides thtte employer must compensate

21 By contrast, it appears that soogunded vested benefits remain with the Old Ptan i
the instant case, relating inactive or retired employees.

22 |n other words, the above expression simplifies to:
WL — WL + Assets Transferred = Assets Transferred
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the old plan for any UVBs remaining with the old pl@x, for retired or inactive participants)
plusthe amount of assets the old plan transfeffed.

The Court finds that these outcomes msdese in light of Sections 1411 and 14Mthe
absence of Section 1415, an old plan alavays opt to refuse a withdrawingployer’s request
for a transfer of liabilities and assets and ins&aghly compel the employéo compensate it in
the full amount of its withdrawal liability. Because Section 1418gdkis option\way from the
old plan anccompelsit to transfer liabilities and assets associated with a withdragnmgoyer,
it makes sense that Section 1415(c) mdy cequires the employer to compensate the old plan for
any UVBs remaining orhe old plan’s books (as Section 1391(e) does)alsotto reimburse the
old plan in the amount of assets the old plan was forced teeéfea

For the foregoing reasons, the Court finds that the plaiguige of Section 1415(c) is

clear, and that its interpretation is supported by the structdreantext of the statufé.

23 In other words, the above expression simplifies to:
WL — (2/3)WL + Assets Transferred = (1/3)WL + Assets Transferred

24 The focus on the health of the old planfurther supported by Section 1415(e), which
contemplates a transfer of limited liabilities (capped at thiedratval liability amount) without
any corresponding transfer of assets where the old plan is in rezatyamior the transfer would
cause the old plan to go into reorganization.

25 The Court notes that neith&l.M.E-DC, 756 F.2d 93%andHazel Park Racing Ass’n,
Inc. v. Trustees of the SEIU Nat. Indus. Pension F&A8 F. Supp. 2d 741, 748® (E.D. Mich.
2008) cited by Plaintiffs in support of their interpretatiihvat Section 1415(c) means the same as
Section 1391 (eYiscussed or interpreted Section 1&) % any detail. Similarly, the Court notes
that PBGC Opinion Lette86-7, also cited by Plaintiffssontains a statement that: “[u]nder section
4235(c), the employer’s withdrawal liability [to the old plan] is reduced to the extent the plan
sponsor transfers to the new plan unfunded vested kzeakditable to th employer.” However,
the opinion letter made the statement without discussion boralgon, and in the course of
addressing the question of whether an employer who hasdcessking contributions to a plan
following a union decertification is subject withdrawal liability. Accordigly, the Court does
not find T.I.M.E-DC, Hazel Park or PBGC Op. Ltr. 8¢ persuasive on this issue.
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Il. ACCOUNTING FOR TIME LAPSE

The Court now addresses ways in which the eyght delay affected themmunts of

liabilities and assets transferred to the New Plan and ho@lthi@an should account for them.
A. WITHDRAWAL LIABILITY OVERPAYMENTS (IF ANY )

Since March 2006, College Point has made payments on 24 ok@2dnrents of its
withdrawal liability to the Old Plan. To the extent that the amounGbb¢ge Point paid the Old
Planexceededhe amount of withdrawal liability it owed the Old Plareafthe Section 1415(c)
reduction described in the previous section, the Gmlds that the amount of this overpayment
should be refunded to College Point. The Couresidhowever, that there may be no reduction
under Section 1415(c) at all, if Defendsircalculations on that score are correct. (Lee Aff. 1 24.)

B. LIABILITIES PAID OUT BY OLD PLAN IN INTER IM

On April 1, 2013, one of the six College Point employ&esneth Reese, retired. Between
April 1, 2013 and the transfer daite December 2013, the Old Plan made monthly pension
payments for Reese. To account for these payments made by the GldMAlah would have
been made by thidew Planhad the Section 1415 transfer been timeDefendants calculated the
presentvalueof the payments the Old Plan made to Réeteveen April 1, 2013 and December
31, 2013as of June 30, 200&nd deducted this amount from the “nonforfeitable be&édi be
transferred” amount in the Section1B4g)(1) formula. (Defs.” Ex. 44ee alsd_ee Aff. T 21.)
This results in a corresponding reduction in the amount of asseséerred.

The Court agrees with Defendants that tesductionfrom the amount of liabilities and
assetstransferred is approprigtexcept that the present value of these payments sheuld b

calculated as of the Trigger Datet June 30, 200%0r the reasos discussed aboweth respect
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to the calculabn of assets and liabilitiesThe few monthly payments that the Old Phaade for
Reese are benefits that do not need to be paid again by the New Plan.
C. INVESTMENT INCOME EA RNED BY OLD PLAN ON ASSETS

Finally, the parties dispute what the appropriate interest ratécssheuPlaintiffs urge that
the Old Plan should ndte pemitted toturn a profit on wrongdoing-i.e., to generate investment
income from assets that it should not have been holding-eand seeks an interest rate that is
equal to the New Plan’s investment rate of return betwe@é @dd 2013 Defendants argue that
the governing principle is that Plaintiffs should be matiele and that Plaintiffs are entitled only
to the rate of return that they would have seand in factdid see, with their own investments
had the transfer occurred back 03 or 2006 on the Trigger Date.

The Court agrees with Defendants that the interest rate sHaurlg represeri the[New
Funds] normal return on investmehtDiduck v. Kaszycki &ons Contractors, Inc974 F.2d 270
(2d Cir.1992) (citation omitted)pverruled on other grounds, Gerosa v. Savasta & F.3d
317 (2d Cir. 2003) ¢6oting, albeit in the context of different ERISA provision, that
“[ pJrejudgment interest is not intended to penalize the trustegebrds as compensatitor the
use of money withheld . . [h]ence, such an award must be made with an eye towardgpilnin
plan in the position it woulddve occupied but for the bredgh However, the Court finds that
there may be a question of fact as to whether, as Plaintiffs argueswhPIBin’s investment rate
of return would have been higher had it received the asssfér when it was supposedaa the
theory that the New Plan would have been lessaisse or whether as Defendants argue,
Plaintiffs investment strategy would not have changed.

V. PLAINTIFFS’ STANDING

Finally, the Court notes that while it originally voiced concexhsut Plaintiffs’ standing
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to enforce Section 1415, the Court is now satisfied tlegt do have standing. oThave standing
under ERISA, a plaintiff must both “assert a constiudilly sufficient injury arising from the
breach of a statutorily imposed duty” and “identify a statutory essshoent of the actioh Kendall

v. Emps. Ret. Plan of Avon Prods61 F.3d 112, 118 (2d CR009) see alsd_exmark Int’l, Inc.

v. StaticControl Components, Inc134 S. Ct. 1377, 1387 (20) (clarifying that “statutory
standing”is not, in fact, a standing issue, kautjuestion of whether the particular plaintiff “has a
cause of action under the statite The Court finds that Plaintifimieet both.

Plaintiffs clearly have an interest in enforcing a Section 1416fgain the first place in
order to bring their past service credits over® new plan and to ensure that the new plan has
received all the assets to which it is statutaeityitled. SeeCatering 8 F.3dat882 (finding plan
participantossessed standing to challengie blocking the transfer of assets to tmswfund,
becauseheir fund would be “a @orer und” as a result of that rule). IndeedQatering then
Chief Judge Breyeexplicitly suggested that voting for a new bargaining representativelén tar
trigger a Section 1415 transfer colle a mechanism by which employees seeking to switch plan
can “automatically entitle themselves to a share of fund assketsat 885. Because the Court
finds that Plaintiffs have standing to compel the Sedilb transfer of their vested benefits and
concomitant assets, it finds that they necessarily may enfogastrectalculationof the same.

It would be an absurd result if Plaintiffs could sue to peha Section 1415 transfer, yet somehow
be without standing to ensutleatthe proper amounts are transferred.

Finally, a statutory cause of action exists: Secfidbl(a)(1)specifically authorizes a
cause of action for gofan participant . .who is adversely affecteuly theact or omission of any
party’ under the MPPAAwith respect to anultiemployer plan.29 U.S.C. § 1451(a)(1¥ee also

[.A.M. Nat. Pension Fund Benefitan A v. Cent. States S.E. & S.W. Areas Health & Weffare
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Pension Funds830 F.2d 1163, 1167 (D.C. Cir. 198iihading that gplanmay assert aaccounting
claim against an old plan to challenge the calculation of a Sedtidntiansfernoting that'there
is present in the statutory language and in the underyatgtory purpose the implication that a
new plan is not bound by the calculations of assets dnititieess computed by the old plan”).
CONCLUSION

The Court has interpreted Section 1415 and ruleqlgrinow to calculate the amount of
assets that should have been transferred under Sectibn(2)the date on which the cause of
action is considered to have accru@jthe appropriate interest rate to use to account for the eight
year delay in the transfand how the account foenefitspaid in the interimand(4) how College
Point’s withdrawal liability should have been reduced &essalt of the transfer. The parties will
now have the opportunity to apply these rgéirto calculate the correct amount of assets and
corresponding interest that the New Plan should haveveztei

The parties shouldse their best efforts to reach agreement on the calculatitmvgever,
in the event thaturther proceedings are necessary, the parties shoettdiletter advising the
Court of the issuesthat need to be resolvedn anyevent, the parties shall submit a joatatus

report no later than October 31, 2016.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: Brooklyn, New York
SeptembeB0, 2016
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