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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

FEDERAL DEPOSIT INSIRANCE
CORPORATION AS RECEIVR FOR AMTRUST MEMORANDUM & ORDER
BANK, 09€V-3234 (MKB)

Plaintiff,
V.

MICHAEL HODGE, et al.,

Defendants.

MARGO K. BRODIE, United States District Judge:

AmTrust Bank (“AmTrust”) filed a Complaint on July 28, 2009, against Defendant Lea
Jordan and others. (Docket Entry No. 1.) On January 7, 2010, the Federal Deposit Insurance
Corporation (“FDIC”), as Receiver for AmTrust Bank, was substituted asti#la(January 7,

2010 Order.) On July 31, 2012, and August 6, 2012, Plaintiff filed an Amended Complaint and a
corrected Amended Complajmespectivelyagainst several persons and organizations, including
Defendants Liberty Land, Abstract, Inc. (“Libertyghd Atlas Abstract Agency Corp. (“Atlas”),
alleging that Defendants deprivBthintiff of millions of dollars in proceeds from AmTrust’s

loans. (Docket Entry Nos. 210-11Specifically,as to Atlas, Plaintiff asserttaims of breach

of contract, breach of fiduciary duty, negligence, fraud and conspiracy to commit Aaud.

Liberty, Plaintiff asserts claims of negligence, fraud and conspiracyMmiddraud. Discovery

closed on February 21, 20135eeMinute Entry dated February 21, 201&})las moved for

summary judgment on all claims against it. Plaintiff and Liberty emosged for summary

judgment on all claims against Liberty. The motions for summary judgment werescefo

Magistrate Judge James Orenstein for a report and recommendation.
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By Report and Recommendation (“R&R”) dated August 22, 2014, Judget€@rens
recommended that the Court: (1) grant Atlas’ motion for summary judgment &sdaiths of
breach of contract, breach of fiduciary duty, negligent supervision, and negligence inttadving
Hempstead property; (2) deny Atlas’ motion for summary juelgmas to the claims of
negligence involving the Willoughby Avenue and Jackson Heights propertiesafidud
conspiracy to commit fraud; and (3) deny Liberty’s and Plaintiff’'s crossem®fior summary
judgment on all claims against Liberty. (Docket EftEYE”) 294.) On September 12, 2014
Atlas filed objections. (DE 296.) No other objections were filed. For the reasons set forth
below, the Court adopts the R&R in its entirety.

I. Background
a. RelevantParties

Between October 28, 2008, and February 12, 2009, AmTrust made twenty home
mortgage loans to borrowesased in New York (Compl. § 4DE 276 § 1; DE 281.1 | £)
AmTrust was closed by the Office of Thrift Supervision on December 4, 2009. (DE 276 1 2;
281.1 1 2.) FDIC was appointed as AmTrust'seiverand FDIC was substituted as Plainiiff
this actionby Order dated January 7, 2010. (Jan. 7, ZDrdier)

Link One Mortgage Bankers, LLC (“Link One”) is a mortgage broker incorpdrahder

the law of New York. (Compl. § 32AmTrust contrated with Link One to provide brokerage

! Atlas filed duplicateobjections on September 15, 2014. (DE 297.)

2 Given themultiple parties and filings corresponding to the present motions for
summary judgment, the Court will refer to the undisputed statement of facts suliiyiach
party, pursuant to Local Rule 56.1, by the following docket numbers: Docket Entry 276 (Atla
statement of material facts); 281.1 (Plaintiff's response to Atlas’ statemerdtefial facts);
282.2 (Plaintiff's response to Liberty’'s statement of material facts)248%aintiff's statement
of material facts); 287.8 (Liberty’s statement of material facts); 290 (Libedgponse to
Plaintiff's statement of material facts).



services and Link One brokered each of the subject lo#hsT{(33-34.) James G. Carroll
represented AmTrust with respectetach ofthesubjectioans. [d. T 38.)

Atlas is a New York company and acted as title agent in three of the subject (D&ns
276 1 6; DE 281.1 §.) Liberty is a New York company and acted as a title agihtrespect to
two of the subject loans. (DE 287.8 at 1; DE 282.2 JA%.}itle egents, Atlas and Liberty
issued title commitments, which set forithter alia, the identity of the current vested owner of
the property in question and the source of the vested owner’s title.

b. Defendants’allegedscheme

Plaintiff alleges that Defendantsu&“engaged in or enabled” a mortgage fraud scheme
in which “straw” borrowers applied to AmTrust Bank for loans. (Am. Cofpl) The
borrowers purported that these loans were wanted in order to purchase residgyeralesr
from certain sellerat afair value (Id. § 4.) However, at the time borrowers applied for the
loans, andometimest theproperty closingstheallegedsellers did not actually own the subject
properties. Id. 1 6.) When an AmTrusban closed, the alleged sellers would arrange to
purchase the properties from the actual owners for a fraction of the pricgergpoeto AmTrust.
(Id. 1 10.) The property would then be “flipped” and deeded to the borrowdey. Rursuant to
this stieme, Defendants successfully funded the purchase of property and absconded with
hundreds of thousands of dollars in loan proceelds.{ (L1.)

As succinctly stated in the R&R, “[t]he gravamen of [Plaintiff]'s claimgsragjahe title
agent defendants, including Atlas and Liberty, is that they acted negligemtiudulently with
respect to the issuance of fmesing title commitments that contained inaccurate or incomplete
information regarding the title history of the subject properties.” (R&RAZgording to

AmTrust, it relied on these title commitments in order to ensure compliance with itsisgason



requirement, whichréquired thatitle to the property be vestadthe seller for at least three
months . . ..” (Brennan Aff. 1.6
c. The Atlas Loans

Atlas was involved in three subject loans. (DE 276 § 6; DE 28311 $pecifically, Atlas
wasinvolved in loans pertaining to the following borrowers and properties: (1) Waltsal &d
485 Willoughby Avenue, Brooklyn, New York (“Willoughby Avenpeoperty”); (2) Kamrun
Nahar and 35-16 87th Avenue, Jackson Heights, New York (“Jackson Heights property”); and
(3) Lea Jordan and 140 Weir Street Hempstead, New York (“Hempstead piopty 276
9 7, DE 281.1 § 7.) Originally, Morning Star AbstrddtC (“Morningstar”) was meant to be
the title agent at the closing of ttieee loans. (DE 276 § 10; DE 281.10]) Atlas’ title
insurer, Security Title Guaranty Company of Baltimore (“Security”) alas the title insurer for
Morningstar. (DE 276  10; DE 281.1 § 10.) After Morningstar ceased operations, an attorney
for Security, John Montinico, askdeelice McMahon, the sole owner of Atlds,“take over”
Morningstar’s files. (DE 276 1 9-10; DE 281.1 1 9-10.) Montinico brought Atlas the files
and directed Atlas to use Michelle Baker as the title clgsezn her famiarity with the files.
(DE 276 1 10; DE 281.11D.) Baker attended the closings of all three loans, acting &ti¢he
closer on behalf of Atlas. (DE 276 § 12; DE 281.1 112.)

i. Willoughby Avenue property
Atlas prepared a title commitment for the Willoughby Avenue property. (Depositio

Felice McMahon (“Atlas Dep.”), annexed to the Affidavit of Felice McMahon (“McMeaho



Aff.”) as Ex. A, 90:10-12.)There are two “Schedule A” fornis the recor® One Schedule A
(“First Schedule A”yepresents that effective January 11, 2009, Brooklyn Renaissance &
Development, Inc. (“BRD”) acquired the Willoughby Avenue property by deed, dated
September 25, 2008, from UBS Ré&altate Securities, Inc. (“UBS”)(Atlas Dep. 123:2—-2FEXx.
1, annexed to the Affidavit of Melanie Burke (“Burke Aff.”).) The First Scheduwas
incorrect. Thesecond Schedule A foriSecond Schedule A”) represents that effective January
11, 2009, UBS acquired the Willoughby Avenue property by deed dated April 15, 2008, from
U.B. Bank National Associatioh.(Ex. C, annexed to McMahon Aff.)

On February 2, 2009, when the Willoughby Avenue property loan closed, BRD did not
actually own the Willoughby Avenue property as purported by the First Schedutestéad,
UBS was the owner of the Willoughby Avenue Property adéedobtained from the
Automated City Register System (“ACRIS$S$hows that on February 25, 200BStransferred
the property to U.S. BarnKational Association in trustee capacity.BEx. A-2, annexed to the
Affidavit of James Defe@'Defeo Aff.”).) Another deedecorded that same day transfertieel
Willoughby Avenue property from U.S. Bank to BROEX( A-3, annexed to Defeo Ajf

ii. Jackson Heights property

Morningstar prepared the title commitment for the Jackson Heights propdrty a

% Schedule A forms, produced Bilas, list the mortgagor, mortgagee, the amount of the
mortgage, and mortgage tax paid. (Deposition of Felice McMahon (“Atlas Dep.”xexhtee
the Affidavit of Felice McMahon (“McMahon Aff) as Ex. A, 58:12-17.)

* “U.B. Bank National Association” appears to be a typographical error.8 Bank
National Association” is the entity that appears in the verified chain of title.



subsequently provided the title commitment to AmTrusMorningstar'sSchedule Arepresents
that effective January 10, 2009, Bangladesh American Trading, Inc. (“Banglpdesintedthe
property bydeed dated August 21, 2008, from Bashir Rahman. (Burke Aff. {{ 11-12 Ex. 6.)
Morningstar’s title also indicates that Bashir Rahman acquired the progedgel dated
February 21, 2006, from Nicholas Montes and Ines Montds). Morningstar’s title
commitment was inaccuratétlas Schedule Aor the Jackson Heights property represents that
effective January 28, 2009, Bashir Rahman acquired the property by deed, dated Rdhruary
2006, from Nicholas Montes and Ines MonteSefeo Aff. Ex.G.) The deed transferring the
property Bashir Rahman to Bangladesh was not recorded until February 6, 2009. Afbefe
Ex. F.) The Jackson Heights property loan closed on February 4, 2009. (Atlas Dep. 141:7-23.)
lii. Hempstead property

Morningstar prepared the title commitment for the Hempstead property. (DE 2311
Divney Decl. 19.) Morningstar'sSchedule Arepresented that effective October 1, 2008, Bell
Property & Management, Inc. (“Bell”) acquired the property by deated Aigust 5, 2008,
from Freemont Investment & Loan, Inc. (“Freemont”). (DE 281.1 {1 39-40; Divney Becl
F.) Morningstar’'sSchedule Avas inaccurate. The Hempstead property was acquired by HSBC
Bank, as the trustee under a Pooling and Service Agreement with Freemont¢somz®05b,
from Freemont by deedlated December 9, 2008. (DeFeo Aff. Ex. A-1; Atlas Dep. 179:23—
180:3.) HSBC bank transferred the property to Bell by deed, dated December 10, 2008. (Atlas
Dep. 181:10-18.) At the closing, the Schedalprepared by Atlas representbdt effective

September 22, 2008, Bell (handwritten and crossing out the text “Freemont Inve&thoent”)

> Although no party directly confirmed thisansfer JudgeOrenstein made this factual
finding based on the “MOR” prefix on the title commitment. (R&R 8 n.4.) Atlas did not contest
this factual finding.



acquired the property by deeathted September 4, 2007, from David Kessler, EBgF¢0 Aff.
Ex. A-5; AtlasDep. 172:23-174:2%.The Schedule A also indicates that the title to the property
was recertified in Jordan’s name from Bell, effective January 9, 2009. (DeFdexAA-5;
Atlas Dep. 172:23-174:24.)
[I. Discussion
a. Standard of Review
I. Report and Recommend#on

A district court reviewing a magistrate judge’s recommended ruling “magpgaeject,
or modify, in whole or in part, the findings or recommendations made by the magistige.”
28 U.S.C. § 636(b)(1)(C). When a party submits a timely objection to a report and
recommendation, the district court reviews the parts of the report and recomoretwathich
the party objected underde novostandard of review. 28 U.S.C. § 636(b)(1)(€2e also
Larocco v. JacksgrNo. 10€CV-1651, 2010 WL 5068006, at *2 (E.D.N.Y. Dec. 6, 2010he
district court may adopt those portions of the recommended ruling to which no timelyaotgec
have been made, provided no clear error is apparent from the face of the record. 28 U.S.C.
8636(b)(1)(C);see also Laroccd2010 WL 5068006, at *2. The clearly erroneous standard also
applies when a party makes only conclusory or general objections, or simpltesiies
original argumentsSee Rahman v. Fischédo. 10CV-1496, 2014 WL 688980, at *1
(N.D.N.Y. Feb. 20, 2014) (“If no objections are made, or if an objection is general, cogclusor
perfunctory, or a mere reiteration of an argument made to the magistrategutilsteict court
need review that aspect of a rep@tommendation only for clear error.” (citats omitted));
Time Square Foods Imports LLC v. PhilphNo. 12€CV-9101, 2014 WL 521242, at *2 (S.D.N.Y.

Feb. 10, 2014) (clearly erroneous standard applies when party reiterates arguagents the



magistrate judgekee also DePrima v. City of New York Dep't of EdNo. 12CV-3626, 2014
WL 1155282, at *3 (E.D.N.Y. Mar. 20, 2014) (collecting cases).
ii. Summary Judgment

Summary judgment is proper only when, construing the evidence in the light most
favorable to the non-movant, “there is no genuine dispsite any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56€a)also Bronzini v. Classic
Sec., L.L.G.558 F. App’'x 89, 89 (2d Cir. 2014 wan v. Andalex Grp. LL737 F.3d 834, 843
(2d Cir. 2013)Kwong v. Bloombergr23 F.3d 160, 164-65 (2d Cir. 2013). The role of the court
is not “to weigh the evidence and determine the truth of the matter but to deteimeithem
there is a genuine issue for trialCioffi v. Averill Park Cent. Sch. Dist. Bd. of Edu#44 F.3d
158, 162 (2d Cir. 2006) (quotiranderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986)). A
genuine issue of fact exists when there is sufficient “evidence on which yreojuld reasonably
find for the plaintiff.” Anderson477 U.S. at 252The “mere existence of a scintilla of
evidence” is not sufficient to defeat summary judgment; “there must be evidendaobrthne
jury could reasonably find for the plaintiff.ld. The court’s function is to decide “whether, after
resolving all ambigities and drawing all inferences in favor of the non-moving party, a rational
juror could find in favor of that party.Pinto v. Allstate Ins. Cp221 F.3d 394, 398 (2d Cir.
2000).

b. Unopposed recommendations

Plaintiff and Liberty did not object to Judge Orenstein’s R&R and Atlas only eljé¢ct
certain recommendationg.he Court has reviewed the unopposed portions of the R&R, and,
finding no clear error, the Court adopts those recommendations pursuant to 28 U.S.C.

8 636(b)(1). Specifically, the Coutt) grants Atlas’ motiorior summary judgmerds to the



claims of breach of contract, breach of fiduciary duty, negligent supervision, digeneg
involving the Hempstead property; @@nies Liberty’s motiofior summary judgment as to the
claims of negligence, fraud, and conspiracy; and (3) denies Plaintiff’'s motion foraaym
judgment on its claims against Liberty.
c. Atlas’ objections

Atlas objecs to Judge Orenstein’s recommendations denying Atlasomédr summary
judgment as to the remaining negligence claims, fraud and conspliaatyg For the reasons
discussed below, the Court adopts Judge Orenstein’s recommendations and desiiesbia
for summary judgment as to these claims.

I. Negligence

To establish @rima faciecase of negligence under New York law, “a plaintiff must
demonstrate ‘(1) the existence of a duty on defendant’s part as to plad)tdfb(each of this
duty, and (3) injury to the plaintiff as a result thereolri’'re World Trade Ctr. Lower
Manhattan Disaster Site Litig758 F.3d 202, 210 (2d Cir. 2014) (quotidgronia v. Philip
Morris USA, Inc, 715 F.3d 417, 428 (2d Cir. 2013) aikins v. Glens Falls City Sch. Diss3
N.Y.2d 325, 333 (1981)xee alsdsolomon by Solomon v. City of New Yé@& N.Y.2d 1026,
1027 (1985) (stating elementd)minez v. Shahi®22 N.Y.S.2d 123, 124 (App. Div. 2011)
(same). Furthermore, Plaintiff must establish that his injury was forese&sd#Sanchez v.
State of New Yorl@9 N.Y.2d 247, 252 (2002) (“[L]iability does not attach unless the harm is
within the class of reasonably foreseeable hazards that the duty existgeot ).

Plaintiff alleges that Atlas acted negligently, with respect to all three Inamsich Atlas

participated Judge Orenstein recommended that the GanyAtlas’ motion for summary



judgment as to the Jackson Heights and Willoughby Avenue property. Each pmperty
discussed below.
1. Jackson Heights property

With respect to the Jackson Heights property, Judge Orenstein found that adsiable i
of material fact existed as to whether Atlas “either prepared or ratified theotitlmitment” and
“failed to correct the inaccuracies in the documents Morningstar prepagetbifg over the
file.” (R&R 17-18.) However, Judge Orenstein recommended that the Court grant partial
summary judgment in Atlas’ favor by dismissing any claims based orgeagBupervision of
Baker due to an absence of any evidence permitting an inference that Baker catisest &
rely to its detriment on the false information in the title commitmeit.a 19.) Atlas objects to
each ground upon which Judge Orenstein recommended that the Court deny summanytjudgme

A. Atlas’ preparation or ratification of the title
commitment

Although Morningstar produced the title commitment to the Jackson Heights property,
the title commitment bears an effective date of Januard09,as well as a fax stamwhich
bears the date dfanuary29, 2009. (Divney Decl. Ex. G.) Both dates are subsequent to
Morningstar ceasing operations. (DE 276 {1 9-10; DE 281.1 11 9-10.) Judge Orenstein noted
thatalthough“[s]uch evidence is by no means conclusive, . . . it creates a genuine issue as to
whether Atlas adoptetthe Jackson Heights title commitment . . . by updating it or faxing it to
AmTrust or one of its agents after Atlas took over from Morningstar.” (R&R 173gséltljiects
to Judge Orenstein’s reliance on the January 10, 200Deecaeisehere is no proof, nor does
the R&R dte to any, that Atlas updated the title commitment to reflect Jan@a20D9. Atlas
alsoobjects to Judge Orenstein’s reliance on the fax stamp because there is no phone number

listed therebythe fax stamp does not indicatto faxedthe document on January 29, 2009.

10



Although Atlas is correct in that there is no proof that it updated the title commitment on
January 10, 2009, Atlas did “take over” Morningstar’'s responsibilities, (Atlas D&g2-212:1),
and was paid for “[t]itle charges,” (DeFeo Aff. Ex).Or'he Court agrees with Judge Orenstein
that while this ciramstantial evidence is far frofoonclusive,” it is enough to create a dispute
as to a material fact, mainly, whether Atlas, ratified or adopted Morningstasheouditle
commitment. Therefore, the Court adopts Judge Orenstein’s recommendation and tkesiies A
motion for summary judgment on this ground.

B. Atlas’ failure to correct the inaccuracies of the tile
commitment

Judge Orenstein also concluded that, “even if Atlas neither prepared nedratif
Morningstar’s titte commitments for the Jackson Heightspropert[y] it nevertheless breached
its duty of cared AmTrust . ...” (R&R 18.) Judge Orenstein supported his conclusion by
relying on the fact that Atlas had in its possession an accurate Scheddlereflected that
the Jackson Heights property did not meet AmTrust’'s seasoning requireftiasts objection
is two-pronged.

First, Atlas appears to argue that Judge Orenstein drew the incorrect inferencleefrom t
fact that Atlas had in its files an alternative Schedule A that contained accurateaiido as to
the chain of title related to the Jackson Heights property. (Atlas Obj. 9.) akgjass thiaits
accurate Schedule A proves “that Atlas provided the correct information as to chitdnvafien
they prepared their own title report.fd(at 9.) Atlas has identified a plausible and reasonable
inference, however, just as plausible and reasemaliie position articulated by Judge
Orenstein in the R&R. Because the Court must draw all inferences in favor of theomongy

party, the Court finds that the accurate Schedule A in Atlas’ possession is praoikrhiest or

11



should have known that the Schedule A transmitted to AmTrust contained erroneous
information.

Second, Atlas argues that Plaintiff's evidesoacerning AmTrust’'s seasoning
requirement is inconsisteand therefore unreliahlgld.) Atlas notes that Edward Brennan, a
former AmTst underwriter, testified that the seller had to be in title for three months prior to
closing in order for the loan to be approved yet AmTrust’s closing instructionsral Qs
attorney, required that the selleribditle for one year prior to cking. (d.) Any inconsistency
in the evidence presented on AmTrust’s seasoning requirement is peripheral tcstiom quie
hand: whether Atlas negligently failed to review the title commitrpegpared by Morningstar
to ensure that is contained accurate information. The Court adopts Judge Orenstein’s
recommendation and denies Atlas’ motion for summary judgment on this ground.

C. Causation

The R&R did not discuss causation. Atlas argues that any conduct or omissi®pan i
was not the proximate cause of any damage suffered by AmTrust. (Atlas Obj. 11.)

“A [plaintiff]l may act negligently without that negligence constituting a proxincatese
of the accident. In order to find that [plaint§f'negligence was a proximate cause of the harm
caused, the jury must find that the negligence was a substantial factor indpabgint the
injury.” Saladino v. Stewart & Stevenson Servs., [[@4 F. Supp. 2d 237, 249 (E.D.N.Y. 2010)
(quotingForlastro ex rel. Estate of Ftastro v. Colling No. 07€CV-3288, 2008 WL 2791277,
at*4 (S.D.N.Y. 2008))see also Clinton v. Brown & Williamson Holdings, In¢o. 05CV-

9907, 2013 WL 3111122, at *9 (S.D.N.Y. June 20, 2013) (“In assessing whether one cause
among many constitutes praxate cause, courts have engaged in inquiries such as whether a

cause is a substantial factor in bringing about the harm, or whether the caosemdtely or

12



insignificantly related to the harm to be a legal basis for liability.”joXifnate cause serves to
limit, for legal or policy reason, the responsibility of an actor for the consega®f his
conduct.” Aegis Ins. Servs., Inc. v. 7 World Trade Co., L7B7 F.3d 166, 178 (2d Cir. 2013)
(quotingMonahan v. Weicherd42 N.Y.S.2d 295, 298 (App. Div. 1981)).

Atlas notes that therroneous title commitment concerning the Jackson Heights property
did not indicate that the owner had title for over a year, thus, Atlas argues tiwdt f@ded in
his responsibility to ensure that AmTrust’s seasoning requirement wefseslati(Atlas Obj. 11.)
Atlas further argues that had Carroll performed his duty, AmTrust would haesgesliffo loss.
(Id. at 12.) The Court rejects Atlas’ argument for two reasons. Ringt; evidence in the
record indicates that AmTrust’s seasoning requirement was only that the lawvesitle for
three months prior to the application date. (Brennan Aff.i§.&x. 8.) This issue is disputed
and better left to a jury. Secantis well established that “ftere can be more than one
proximate cause of an accidenCalderon-Scotti v. Rosensteir N.Y.S.2d---, 2014 WL
3444280, at *1 (N.Y. App. Div. July 16, 2014) (quoti@gx v. Nunez805 N.Y.S.2d 604, 605
(App. Div. 2005); see also Auz v. Century Carpet, |ido. 12CV-417, 2014 WL 199511, at *3
(S.D.N.Y. Jan. 17, 2014) (“There can be more than one proximate cause of an accident, and the
issue of comparative negligence is generally a question for the jury to decideifidgladiangir
v. Logan Bus Colnc., 933 N.Y.S.2d 402, 403 (App. Div. 2011) (internal quotation marks
omitted)). If Carroll and other AmTrust agents who relied upon the title commitments
acting pursuant to a three-month seasoning requirement, then Plaintiff haslesdatblathe
false chain of title information was a substantial factor in causing AmTrust'y.infgiven the
outstanding factual dispute concerning the seasoning requirement, summarynjudgme

inappropriate. Accordingly, the Court adopts Judge Orenstein’s recommendation &sd deni

13



Atlas’ motion for summary judgment as to Plaintiff’'s negligence claim based dat¢kson
Heightsproperty.
2. Willoughby Avenue property

With respect to the Willoughby Avenue property, because Atlas concededptexated
the title commitment— but argued that the version in AmTrust’s file was altered by another
party— Judge Orenstein found that a jury could find that Atlas negligprnepared the title
commitment in AmTrust’s files (R&R 18-19.) Atlas argues that the title commitment it
prepared contained completely different information than that in AmTrusssdild that there is
no evidence that the title commitment in AmTrust’s files was prepared by Atlass (Mja10.)
There is no qué®n that Atlas alone was responsible for the titte commitment prepared for the
Willoughby Avenue property. Althoughtlas argues that it never prepared Schedule A in
AmTrust’s possessigmBakertestifiedotherwise. Compare id.with Baker Dep. 199:11-13.)
The dispute is material and thus must be decided by a jury. In addition, for theesapreas
discussed above with respect to the Jackson Heights property, there is a disputed issue of
material fact as torpximate cause that precludgsnting Atlas’ summary judgment motion.
Accordingly, the Court adopts Judge Orenstein’s recommendation and denies Atlag’ fior
summary judgment as to Plaintiff’'s negligence claim based on the Whibkyuvenue property.

ii. Fraud

In order toprevail on a claim of fraud, under New York laawlaintiff must prove five
elements by clear and convincing eviderf¢g¢) a material misrepresentation or omission of fact
(2) made by defendant with knowledge of its falsity (3) and intent to defrdutgsoable

reliance on the part of the plaintiff; and (5) resulting damage to the plaintiff.
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Crigger v. Fahnestock & Cp443 F.3d 230, 234 (2d Cir. 200@)ting Schlaifer Nance & Co. v.
Estate of Warhgl119 F.3d 91, 98 (2d Cir. 19978Jadstone Bus. Loan, LLC v. Randa Corp.
No. 09-CV-4225, 2009 WL 2524608, at *3 (S.D.N.Y. Aug. 17, 2009) (quoBollaifer Nance
& Co., 119 F.3cat 98); see alsdeurycleia Partners, LP v. Seward & Kissel, LLE2 N.Y.3d
553, 559 (2009) (“The elements otause of action for fraud require a material
misrepresentation of a fact, knowledge of its falsity, an intent to indue@acelijustifiable
reliance by the plaintiff and damages.”).

Judge Orenstein recommended that the Court deny Atlas’ motiomfionaty judgment
on Plaintiff's fraud and conspiracy claims. (R&R 20.) Atlas objects, arguind\tlzat never
communicatedvith AmTrust and even if a misrepresentation was made, AmTrust did not rely on
it. (Atlas Obj. 3-7.) Each argument idiscussed below.

1. Atlas’ communication

Atlas argues that it never made a misrepresentation to AmTrust because AnmeVairs
received any loan documents from Atlas. (Atlas Mem. 3.) Instead, AmrEaestved all loan
documents from its mortgage broker, Link One, or from its attorney, Carroll, “thropigitass
by which [Link One or Carroll] would upload the loan documents to Am[T]rust’'s Gemstone
lending system . .. .”ld.) Atlas argues that, because it did not have access to the Gemstone
lendingsystem, “if any of the prapproval loan documents constituted a misrepresentation that
was materially false, it was Link One, not Atlas, that made the representationf Trést.”
(Atlas Obj. 6-7.) The R&R did not address this argument. The Cours finel argument
without merit.

Atlas, as title agent for the three loans in question, at the very least, expatiegitithe

commitments would reach an agent of AmTrust. As McMahon confirmed at her deposition,

15



Atlas was responsible for providing arcacate description of title at the time of closing. (Atlas
Dep. 18:2549:4.) The title commitments prepared by Atlas were normally sent to the buyer’s
attorney, the seller’s attorney, the bank attorney and the closer prior tgycldsi at 52:3-12.)
Thus, by McMahon’s own testimony, Atlas, in the normal course of business, did make
representations to the agents of banks, if not the banks themselves. This is suffaiestiet a
genuine dispute as to whether Atlas made any representations in the instareasgec.
Investor Prot. Corp. v. BDO Seidman, L2222 F.3d 63, 77 (2d Cir. 2000) (noting that “so long
as the plaintiff receives the substance of a deferslamgstatements, he or she may establish
reliance on that information even if thefdndant did not communicate with the plaintiff
directly”); Municipality of Bremanger v. Citigroup Global Markets Indo. 09CV-7058, 2013
WL 1294615 at*19 (S.D.N.Y. Mar. 28, 2013noting that “a principal may recover for
misrepresentations relied by an agent” so long as such reliance is reasonaffe) sub nom.
Mun. Corp. of Bremanger v. Citigroup Global Markets Jii&5 F. App’x 85 (2d Cir. 2014Jay
Dees Inc. v. Defense Tech. Sys.,, INo. 05CV-6954, 2008 WL 4501652, at *5 (S.D.N.Y. Sept.
30, 2008) (“Reliance need not result from direct communication from defendant to plaintiff.
There is no reason why a misrepresentation tpldnatiff’ s agent does not suffice . . . ."3pe

also In re Beacon Associates Litig45 F. Supp. 2d 386, 408 (S.D.N.Y. 2010) (noting, in the
securities fraud context, that ‘fjvould be a strange result to allow a third party to make

misrepresentations to a princiga#gent, . . and permit the third party to escape liability to the

® At her deposition, McMahon believed that one title report “might have went to James
Carroll at time of absing or prior to closing.” (Atlas Dep. 52:13-19.) In its objections, Atlas
clearly states that “[a]ny title reports prepared by [it] would have tnée sent to Link One or
Carroll to upload into Gemstone.” (Atlas Obj. 13-14.) Atlas, perhaps inadtigrthas
identified the basis for denying summary judgmesto whethet ever made aepresentation to
AmTrust
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principal’); cf. Rosen v. Spaniermafi94 F.2d 28, 33 (2d Cir. 1990) (“A third party can recover
damages for a fraudulent misrepresentation if he can establish thaedeupsh it to his
detriment, and that the defendants intended the misrepresentation to be conveyed;tmen.”
Windsor Plumbing Supply Co., In@70 B.R. 503, 529 (Bankr. E.D.N.Y. 19947 plaintiff to
whom the representations are not made directly may not recover for fraudthalds$endant
intended or expected the misrepresentation to reach that particular plarrdifflass of persons
including the plaintiff’).
2. Reliance

Atlas’ primarily objectionto Judge Orenstein’s recommendation is based on the reliance
elementof Plaintiff's fraud claim Atlas argues that Judge Orenstein erroneously concluded that
AmTrust’s underwriters were required to, and did, review title commitnpeiasto the closing
of each loan in question. (Atlas Obj. 3.) According to Atlas, such a factual findingsgtinar
testimony of Stephen Trayte, former Senior ViRresident of Residential Credit for AmTrust.
(Id.) Trayte testified that the closing attorney is responsible for verifying thastttlear at
closing, and that it is not a requirement that AmTrust'senndters review a certificate of title
prior to closing. (Trayte Dep. 112:23-113:1%{las concedes that Trayte further testified that
if the title commitment were available prior to closing, it would be reviewed by Arti§rus
underwriters, ifl. at 113:10-12), but argues tliais “sheer speculation” that any such title
commitment was reviewed with respect to ahyhe subject loans.

With respect to the Willoughby Avenue property, Atlas ignores that Judgestem, in
addition to relying on Trayte’s testimony, also cited to a Notice of Loan App{tvalLA”)
form indicating thata preliminary title reporivas reviewed by AmTrust prior to closingSee

Willoughby Avenue NOLA, annexed to Burke Aff. as Ex. 3.) The NOLA pertaining to
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Willoughby Avenue creates a genuine dispute as to whether AmTrust relied on anestitiee
commitment prior to closing.

AmTrust’s files did not include a NOLA corresponding to the Jackson Heights property
However, the Jackson Heights property file did contain an Underwriter FindipgstRe
(“UFR”), which indicated that a preliminary title report was required to enthat the title
commitment met all of AmTrust’s requirements. (Jackson Heights UFR, ahteBeirke Aff.
as Ex. 5.) Burke, a former AmTrust Senf@ualify Control Analyst/SIU, identified the title
commitment with erroneous chain of title information, as the title commitment which was
received and maintained by AmTrust in the regular course of business as adesined.
(Burke Aff.  12.) Brennan, a former AmTrust underwriter, states that as an underwriter, he
would recommend loans for denial if the chain of title did not conform to Am$sessoning
requirements. (Brennan Aff.6]) He further states that an underwriter wasiired to review
title commitmens to verify compliance AmTrust seasoning requirements.f(7.) And,
Brennan further states that “AmTrust underwriters relied on the accurduoy e
commitments provided by the title agents prior to the closinthiVilloughby Avenue
[tiransaction . . . and for the 87th Street [tjransaction [Jackson Heights propeetyhey
approved the loans for closing.1d(§ 16.) This evidence suffices to create a genuine dispute as
to whether, with respect to the Jack Heights property, AmTrust reviewed and relied on a title
commitment prior to closing the loan. Although Atlas notes that Brennan ddk:fioitively
state when the policy -thatunderwriters review title commitments took effect’ drawing all

inferences in favor of the non-moving party, the Court assumes that such a policy wastin effe

’ At his deposition, Brennan stated that the requirement that an underwriter tigeie
commitments was added “at some point in my employment . ...” (Brennan Dep. 75:11-17.)
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before February 4, 2009, during the period prior to the closing of the Jackson Heigfits loan.
Atlas argument that such a policy was not in effect during the operative period isdwettted
toward a jury. Therefore, the Court adopts Judge Orenstein’s recommendation and tigsiies A
motion for summary judgment as to Plaintiff's fraud claim.
iii. Conspiracy

In additionto an underlying torta civil conspiracy claimequires Plaintiff to satisfy the
following elements: (1) an agreement between two or more parties; (2) an overt act in
furtherance othe agreement; (3) the partiestentional participation in the furtherance of a plan
or purpose; and (4) resulting damage or injuryigio v. Coca-Cola C9675 F.3d 163, 176 (2d
Cir. 2012) (quotingAbacus Fed. Sav. Bank v. Lif05 N.Y.S.2d 585, 588 (App. Div. 2010)
(internal quotation marks omittedgert. denied568 U.S---, 133 S. Ct. 952, (2013ecter v.

Seond Nature Therapeutic Program, LL.&- F. Supp. 2d--, ---, 2014 WL 4378805at*11

Judge Orenstein recommended that the Court deny Atlas’ motisarfunary judgment
as to Plaintiff's civil conspiracy claim. (R&R 20.) Atlas argues that Judgasigin cited to no

evidence demonstrating that Atlas had an agreement with anyone, performed actamer

® The Court draws a similar favorable inference with respect to the effénTrust's
seasoning requirement as set forth in its Seller’'s gufieeSeller's Guide, annexed to Burke
Aff. as Ex. 11.) Although the document itself is dated December 4, 2009, there is nothing in the
record to suggest that the Seller’'s Guide, and its corresponding seasoning i&gfyiers not
in effect during the period prior to the closing of the Willoughby Avenue and Jacksginigie
property loans.
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furtherance of any agreement or intentionally participated in the furtheosbaog plan or
purpose’ (Atlas Obj. 17.)

Plaintiff makes no allegation of an express agreement between any De$endant
However, absence of such altegation is not fatal to Plaintiff's claim.Usually the only
evidence available is that of disconnected acts on the part of the individual conspivaich
acts, however, when taken together in connection with each other, show the conspiraagto secu
a particular result quite as satisfactorily andatasively as more direct proof.Keviczky v.

Lorber, 290 N.Y. 297, 302 (1943Dell's Maraschino Cherries Co. v. Shoreline Fruit Growers,
Inc., 887 F. Supp. 2d 459, 482 (E.D.N.Y. 201Aq is true incriminal conspiracies, agreements
in civil conspiracies will not easily be shown by direct evidence, but may becidfieom
circumstantial evidence(guotingCofacredit S.A. v. Windsor Plumbing Supply,@87 F.3d

229, 240 (2d Cir. 1999} Miltland RaleighDurham v. Myers807 F. Supp. 1025, 1053
(S.D.N.Y. 1992)* The formal agreement which defendants say is a necessity is not réjuired.
First Fed. Sav. & Loan Ass’n of Pittsburgh v. Oppenheim, Appel, Dixon &@28.F. Supp.

427, 443 (S.D.N.Y. 198Q) The lack of an express allegation of an agreemsemit fatal to the
plaintiffs’ conspiracy claims.”).

As discussed abovmfra Partll.c.i, a jury could reasonably find that Atlas intentionally
sought to defraud AmTrust. h€re is a genuine dispute as to whether Atlas created an erroneous
title commitment for the Willoughby Avenue property amdated omtentionally failed to
correct an erroneous title commitment for the Jackson Heights property. Jeshgée(d posited

that there was no incentive for Atlas to defraud AmTrust unless pursuant to anegresth

° Atlas’ objections to Judge Orenstein’s conspiracy recommendationrtehsse
arguments agrady addressed and dismissed by the Court with respect to Plaintiff's umglerly
negligence and fraud claims. Those arguments merit no further discussion.
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others to get some benefit beyond its usual fee. The Court finds that this is a reasonable
inference drawn in Plaintiff's favor. If a jury beliesséhat AmTrust committed intentional fraud,
it may also believe that a possible explanation for such misbehavior would be ¢o@olbf
some nefarious benefit pursuant to a tacit agreement between Atlas and lotheidition, in
order for any bendfito accrue from the alleged scheme, the allegecbagpirators would have
beendependent upon each other’s performance. A reasonable jury could infer from such
interdependence that the parties were operating pursuant to a tacit agreseeent.
EnvironmentalServs., Inc. v. Recycle Green Servs., leF. Supp. 2d--, ---, 2014 WL
1259959 at*10 (E.D.N.Y. Mar. 25, 2014) (noting, in the context of conspiracy claims pursuant
to the Racketeer Influenced and Corrupt Organizations Act and common law, that
“interdependence of activities and persons involved” can allow an inference of aritimpli
agreement between the partid3¢ll’s Maraschino Cherries Co887 F. Supp. 2€t 483

(denying summary judgment on the plaintiff's conspireleym due to theititerwoven naturef
the relationship among” the alleged conspirators).

The Court also notes thiticMahon testifiedo several acts which, drawing an inference
in Plaintiff’'s favor, could support the existence of a conspiracy to defraud AmTvicdiahon
admittedthat the actions and files of Baker, the title closer, made McMahon “unconiégitab
yet Atlas continued with the three loans in question. (Atlas Dep. 30:19-24; 32:12-14.) Atlas
also continued with its relationship with Bakesdie an interaction with a “contact” of Baker's,
Dirk Hall, who showed up at McMahon’s home cursing and screamidgat(29:7—-18; 79:25—
80:6.) Hall was involved, in some capacity, in the closing of the Willoughby Avenuerfytope
(Id. at 89:21-90:2.) Atlas also sent Hall an email discussing the Jackson Heightsypy@pert

McMahon “ha[d] no idea” why Hall woultlave receive such a communication from Atlas.
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(Id. at 160:3-15.) From theskscree acts, in addition to the underlying tort of fraud
already discussea jury could infer that Atlas, Baker, Hall and/or others were acting purguant t
an agreement to defraud AmTrust.

Atlas argues that the evidencethe record supports the conclusion that no agreement
existed between any relevararty. Namely, Atlas never heard of Link One &d never meet
Carroll, Bakeror Hall prior to receiving Morningstar files. (Atlas Obj. 14.) Atlas’ lack of
familiarity with the alleged c@onspirators may convince a jury that there was no conspiracy at
work here, but such an argument does not warrant granting Atlas’ motion for summary
judgment. The Court adopts Judge Orenstein’s recommendation and denies Atlas’ motion for
summary judgment as to Plaintiff’ conspiracy claim.

[ll.  Conclusion

Having considexd Magistrate Judge OrenstsiRReport & Recommendation and the
accompanying objections, the Court adopts the Report & Recommendation in ity.entiret

The Court(1) grants Atlas’ motion for summary judgmeat to the claims of breach of
contract, breach of fiduciary duty, negligent supervision, and negligence involving the
Hempstead property; (2) denies Atlas’ motionsummary judgment as to the claims of
negligence involving the Willoughby Avenue and Jackson Heights propertiesafidud
conspiracy to commit fraud; arf@) deniesLiberty’s andPlaintiff’'s crossmotions for summary
judgmentas to allclaims against Liberty.

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: September 262014
Brooklyn, New Yak



