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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
SAFECO INSURANCE COMPANY 09-CV-3312ARR) (ALC)
OF AMERICA,
Plaintiff, NOTFORPRINT OR
ELECTRONIC
PUBLICATION
-against-
M.E.S.,INC., etal., OPINION& ORDER
Defendants.
_____________________________________________________________________ X

ROSS, United States District Judge:

On July 30, 2009, plaintiff Safeco Insurance Company of America (“Safeco” or
“plaintiff”) filed a complaint in the instantase against defendants M.E.S., Inc. (‘MES”),
M.C.E.S., Inc. ("MCES”), and George Makhduabllectively, “MESdefendants”), and
defendants Hirani Engineering & Land Surveyind;.R:'Hirani Engineering”), Hirani/MES JV,
Jitendra S. Hirani, and Sarithrani (collectively, “Hirani defadants” and, together with MES
defendants, “defendants”). The complaint assaultiple claims arising from written Indemnity
Agreements among the parties. Presently beferedhrt are (i) defendants’ motion for a stay of
the court’'s November 22, 2010 Order pending thgdeapof that Ordeto the Second Circuit
and (i) Safeco’s motion for enforcement ofright to an assignment ofefendants’ claims on
the three bonded projects at issue in thigdiion, and its right ta power-of-attorney to
effectuate that assignment, under the Indemkgiseements. For the reasons set forth below,

and under the conditions described rerboth motions are granted.
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BACK GROUND*

Relevant Provisions of the Parties’ Indemnity Agreements

Safeco entered into an indemnity agreatrwith MES defendants on February 2, 2003,
and it entered into an identical indemnity@gmnent with MES and Hirani defendants on June
23, 2003 March 4, 2010 Affidavit of Caryn MomaMaxfield, Esq., Ex. A-B, Dkt. No. 64-4,
64-5 (“Indemnity Agreements”). For purposes a$t@rder, there are senat key provisions of
the Indemnity Agreements, all of which relateSafeco’s right to indemnification and right to
collateral security under those agreements.

The “Indemnity to Surety” section of the Indemnity Agreements addresses both Safeco’s
right to indemnification and its right collateral seaity. It states:

INDEMNITY TO SURETY: Undersignedgree to pay to Surety upon demand:

1. Allloss, costs and expenses of whatsseiind and nature, aluding court costs,

reasonable attorney fees . . ., consulte@s, investigativeosts, and any other
losses, costs or expenses incurred et$by reason of having executed any Bond,

or incurred by it on account of any Dafaunder this agreement by any of the
Undersigned.

2. An amount sufficient to discharge any olamade against Surety on any Bond. This
sum may be used by Surety to pay suemtlor be held by Surety as collateral
security against loss on any bond.

Indemnity Agreements at 1.
The Indemnity Agreements also contain sal/ether relevant provisions related to

collateral security. The “Security to Surety” section states:

SECURITY TO SURETY: As collateral security to Surety for the agreement of the
Undersigned to repay all loss angerse to Surety, the Undersigned:

1 A more detailed factual background is set forth in the court’s May 18, 2010 Order. Dkt. No. 80 at 2-12.
Familiarity with that background is presumed.
2 MCES was not a party to the June 23 indemnity agreement.



1. Assigns to Surety, as of the date of exexubdf any Bond, all rightsf the Contractor
in, or in any manner growing out of:

d. Any actions, causes of action, claisrsdemands whatsoever which
Contractor may have or acquire agassy party to the Contract, or arising
out of or in connection with any Contttaincluding but not limited to those
against obligees and design professioaal$ any surety or sureties of any
obligee, and Surety shall have the full @xdlusive right, in its name or in the
name of the Contractor, but not thigligation, to prosecute, compromise,
release or otherwise resolve such@wdi causes of action, claims or demands;

The Surety agrees to forbear exercisingrijlets granted to it ifa) through (f) until
there is a Default undehis agreement;

2. lrrevocably nominate and appoint any officéiSurety as the true and lawful
attorney-in-fact of the bidersigned, with full right and authority in event of
Contractor’s default to:

a. Sign the name of the Undersigned ty &oucher, release, satisfaction, check,
bill of sale of property referred to herein, or any other paper or contract
necessary or desired to carry infeet the purpose of this agreement;

b. Dispose of performance of any Contragtsubletting it in Contractor’'s name
or otherwise.

Indemnity Agreements at 2. The “General Provisions” section of the Indemnity Agreements

provides:

GENERAL PROVISIONS:

5. The undersigned will, on request of Surgisgcure the discharge of Surety from any
Bond and all liability by reason theredf.such discharge is unattainable, the
Undersigned will, if requested by Suretyther deposit collateral with Surety,
acceptable to Surety, sufficient to coafirexposure under such bond or bonds, or
make provisions acceptable to Suretytfee funding of the bonded obligation(s).

Indemnity Agreements at 2.

[l ProceduraHistory

On May 18, 2010, the court granted Safeocottion for partial summary judgment with



respect to its right to collatdrsecurity under Paragraph 2 of the “Indemnity to Surety” section
and Paragraph 5 of the “General Provisions”isaaif the Indemnity Agreements. Dkt. No. 80.
In awarding specific performance of that right court reached two pertinent conclusions.
First, the court found thahe Indemnity Agreements, and tledevant case law, drew a clear
distinction between the right twllateral securityand the right to indemnification. ldt 18-20.
Collateral security is an interim remedy desigteedecure a surety against its potential losses
until the ultimate issue of indenfication can be resolved. Idt is a reserve posted by the
indemnitor that must be held in trust by the suend “repaid to the extent that damages are
reduced or not awarded.” ldt 20 (citation omitted). Under the Indemnity Agreements, the
court held that Safeco had a right to collateral security separate and distinct from its right to
indemnification. _Id. Second, the court found that defendants’ allegations that Safeco acted in
bad faith by causing defendantsfalét on the bonded projects wareelevant to the court’s
enforcement of the collateral seityiprovisions; ratherthose allegations wete be addressed at
the indemnification stage of litigation. ldt 20-25. The court acknowledged that the case law
did not squarely address the question of whether allegations dditfashould be considered at
the indemnification stage of litigation as opposethe collateral security stage. &.20.
However, a survey of the ofdirelevant case law demonstratdaat courts addressing bad faith
allegations address them only with respect éouimate issue of indemnification even when
collateral security claims are raised . . . .” dtd23. That case law -oalg with the fact that
collateral security is an interim remedy — congxékhe conclusion that &dendants’ allegations
of bad faith are not relevant to the limitisdue of collateral seaty . . . .” 1d.

In its May 18 Order, the court declineaddress plaintiff @rgument that under the

Indemnity Agreements it was entitled to an anatic assignment of any claims belonging to the

% The court also granted Safeco’s motiondocess to defendants’ books and recordsatl@9.



defendants related to the three bonded projectgethas a power-of-attorney to effectuate that
assignment,_ldat 27. In its brief on that issue, Safesserted that an indemnitor may avoid the
automatic claims-assignment provision of the Indemnity Agreements by depositing collateral or
otherwise securing the suretylscharge from liability._ldat 28. Thus, because the court
granted Safeco summary judgment with respeitstoght to collaterbsecurity, it declined
plaintiff's request for an order enforcingetelaims-assignment provision and the power-of-
attorney provision at that time. _lddowever, the court stated: “To the extent defendants refuse
or are unable to provide collatéscurity, and to the extentetlparties are unable to reach an
agreement on the assignment of claims if collaeurity is not posted, plaintiff is free to
resubmit its motion with respect to thssignment of claims provisions.” lat 28 n.6.

Although the court ordered enforcement of Satedght to collaterakecurity in its May
18 Order, it declined to set amount of collateralecurity that defendants must provide until
Safeco provided support for the reasonableness of its demand. On August 24, 2010, in separate
letters to MES defendants andr&hi defendants, Safeco served on defendants the specific
demand for collateral security that this couguested in its May 18 Order. Safeco demanded
$13,325,000.00 in collateral security frdniES defendants and $8,800,000.00 from Hirani
defendants. Oct. 8, 2010 Affidavit of CaryroNan-Maxfield, Esqg., (“Mban-Maxfield Aff.”),
Dkt. No. 110-1, Ex. 1-2. Safeco’s collaterahtind to MES defendants reflected its “actual and
anticipated losses” on each of the three bonquiepbcts at issue in this litigation. [Ex. 1. That
demand to MES defendants also included Safquojected legal and coaking fees related to
the three projects. IdBecause Hirani defendants werdy involved in the High Energy
Propellant Formulation Facility Project (‘HEPFRP)oject, Safeco’s collateral demand to them

reflected its “actual and #oipated losses” solely on that project. k. 2. Safeco’s demand to



Hirani defendants did not include pecjed legal and consulting fees. [Bo each letter, Safeco
attached backup documentation for its denfandollateral secuty, including accounting
spreadsheets detailing expenditures and receipts on each bonded profft6-10.

On September 30, 2010, in response to defastmotion for reconsideration of the
court’'s May 18 Order, the court issued an Oxtiegcting Safeco to revise its August 24 demand
for collateral security ahto submit that revised demand to the court. Dkt. No. 107. The court
directed Safeco to eliminate from its August 24 demand “all amounts for losses attributable to
each project already paid as of that date . . . "aid0. That ruling wegrounded in Paragraph
2 of the “Indemnity to Surety” section and Paggdr 5 of the “General Bvisions” section of the
Indemnity Agreements. Respectively, those mions afford Safeco the right to demand
collateral security from defendants “to discleemy claim against Suyeon any Bond” and “to
cover all exposure under such bondonds.” The court determined that those provisions drew
a distinction between anticipattxbses (i.e. unpaidaims) and existing losses already incurred
(i.e. paid claims§. Dkt. No. 107 at 3-5. Based on that iistion, and an analjssof the relevant
case law, the court found that “specific perfore@to enforce a collateraécurity provision is
available for losses under a bond that are uncertain but anticipated at sotie {ha future.”

Id. at 6. However, “where an obligation is cantand paid, the surety has an adequate remedy at
law, that is, enforcing the indemnification cé&uof the bargained for agreement, and thus
specific performance undercallateral sectity provision is unavailable.”_ldThus, because
Safeco had an adequate remedy at law for gaichs, the court ordered elimination of those

claims from its collateral demand, such that tesulting demand only consisted of Safeco’s

* Specifically, the court stated: “Paraghe2 of the Indemnity to Surety section[] clearly specifies that collateral
security is to be provided by the indemnitor for unpéims, not existing losses already incurred . . . . The term
‘exposure’ in Paragraph 5 [of the General Provisions section] unambiguously refers to the gslooflure loss
faced by Safeco, not to losses already sustained ._. . &t 5d.



anticipated losses. ldt 10. The court also ordered Safeco to “justify the reasonableness of its
resulting demand for collaters¢curity by any necessary explanation and documentation,” and
the court directed Safeco not to include srgvised demand additional claims not previously
sought. _Idat 10-11. In light of the ongoing natwgthe contracts and payments, the court
adopted August 24, 2010, the date of Safeco’sdbdamand, as the date on which to fix paid
versus unpaid claims and to calculdite amount of collateral security. k&t 10-11.

On November 22, 2010, after reviewing ffeeties’ submissions regarding the
appropriate amount of collateral security necessacpver Safeco’s antgated losses, the court
held that Safeco is entitled to $6,614,634.41 ifateral security from MES defendants and
$4,960,067.44 in collateral security from Hiranfetedants. Dkt. No. 121 at 25. Because MES
and Hirani defendants are jointly and severhdiple for the $4,960,067.44 oollateral security
for the HEPFF Project, the court directedethelants to reach an agreement regarding
apportionment of that amount and to prov@ideco with a totadf $4,960,067.44 in collateral
security for the HEPFF Project by December 1, 2010.Iflthe defendants could not reach an
agreement regarding apportionment, the comeicted MES and Hirani defendants to each
provide Safeco with $2,480,033.72dallateral security for the HEFF Project by that date. Id.
The court also directed MES defendantpriavide Safeco witlthe additional $779,566.97 in
collateral security for the Pyiechnics Research Technologycitity (“PRTF”) Project and
$875,000 in collateral security for projected llegyad consulting fees by December 1, 2010. Id.

In setting the appropriate amouwftcollateral security, theotirt contrasted the collateral
security provisions in Paragraph 2 of the ‘#nthity to Surety” section (“Paragraph 2”) and
Paragraph 5 of the “General Provisions” sati{{‘Paragraph 5”) with the collateral security

provision in Paragraph 1 of tli8ecurity to Surety” section Paragraph 1”) of the Indemnity



Agreements._ldat 12-14. The court pointexlit that these provisionseadifferent in character.
Paragraph 2 and Paragraph 5 — which wereesddd in the court’'s May 18 and September 30
Orders — require defendants, upon demand from &atleprovide collateradecurity in the form
of monetary payment to cover Safeco’s anticipated losseat 18. However, those provisions
do not entitle Safeco to demand monetary payrfiem defendants as collateral security to
cover previously incurred costs. I8y contrast, at the momentfdadants are declared to be in
default, without making a demand, Safeco is eattitb certain rights enumerated in Paragraph 1
as collateral security “to repay #diss and expense to Surety.” [@ihe collateral security
received by Safeco under thabpision can only be applied tosts already incurred by Safeco,
not anticipated losses. Idhus, because Paragraph 1 provides a different form of collateral
security to cover different types of losses, ¢bart held that any calteral security provided
under that provision did not reduce the amount d&taral security thatefendants are required
to provide to Safeco under Paragraph 2 and Paragraph &t 118k14.

By letter dated November 24, 2010, MES deferslasked the court to reconsider its
November 22 Order or, in the alternative, targra stay of that Order pending defendants’
appeal to the Second Circuit. Dkt. No. 122. Hidefendants joined that request by letter dated
November 29, 2010. Dkt No. 123. In their ledtedefendants argued that the court should
reconsider its November 22 Ordercause that Order required thenpost collateral security in
an amount that “far exceeds” their assets. Mkt.122, 123. Defendants argued that, if they are
required to post that collateral security, theyuld become insolvent, and they would not have
sufficient assets to continuesih defense of this case. |@ecause that argument had not been
previously raised to the court, the courhigel defendants’ motiofor reconsideration on

November 30, 2010. Dkt. No. 125. However, thartdirected the parties to submit briefs



regarding defendants’ motion for a stay. Id.

On December 8, 2010, after &aeived the parties’ submissions regarding defendants’
motion for a stay, the court issuad Order to Show Cause. Tl@tder directed the parties to
submit briefs to the court regand why, if this court grants stay of its November 22 Order
pending appeal, it should not also grant Saetassignment of claims pursuant to Paragraph
1.d. of the “Security to Surety” seati of the Indemnity Agreements.

[l. The InstantMotion

Presently before the court are (i) defendamtstion for a stay of the court’s November
22 Order pending their appeal of that Ordetht® Second Circuit and (ii) Safeco’s motion for
enforcement of its right to an assignmentlefendants’ claims related to the three bonded
projects, and its right to a powef-attorney to effectuate thassignment, under the Indemnity
Agreements. In their motion for a stay, defartdaontend that thegairements for a stay
pending appeal under Federal Rule of Civil Proced2(c) are satisfied in this instance. In
response, Safeco disputes that the requiremethaioiRule have been met and argues that a stay
should not be granted. In the alternative, shthadcourt grant a stay, f8ao asks the court to
require defendants to each pagiond during the pendency of dedants’ appeal. With respect
to Safeco’s motion for enforcement of its rigldsan assignment of claims and a power-of-
attorney, Safeco asserts that it is entitlethtise rights under thedemnity Agreements. In
response, defendants do not contest that Safectiied to those rightsather, they urge the
court to stay enforcement dfdse rights until after defendartave prosecuted their appeal of
the court’s November 22 Order.

For the reasons set forth below, the couahtg defendants’ motion for a stay of the

court’s November 22 Order pending appeal. 3tiag shall become efttive upon the posting of



court-approved bonds in the amoun®$@00,000 by MES defendants and $1,000,000 by Hirani
defendants. The court also grants Safeco’sandbtr enforcement of its right to an assignment
of defendants’ claims, and its rigiat exercise a power-of-attorn&y effectuate that assignment,
under the Indemnity Agreements. The court deglito stay its Ordemforcing those rights.

DISCUSSION

Defendant's Motion for a Stay Pending Appeal

The court must analyze defendants’ mofiona stay of the November 22 Order under
Rule 62(c)> Rule 62(c) provides, in part: “While @ppeal is pendingdm an interlocutory
order or final judgment that grants, dissolh@sgenies an injunction, the court may suspend,
modify, restore, or grant anjunction on terms for bond or oth&erms that secure the opposing
party’s rights.” A stay pending appeal undetdr62(c) “is not a matter of right, even if

irreparable injury might result.”_Nken v. Holddr29 S.Ct. 1749, 1760 (2009) (citation omitted).

Rather, it is “an exercise aiiglicial discretion, and Jlhe propriety of its issue is dependent upon
the circumstances of thparticular case.”_ld{internal quotation marks and citations omitted;
alteration in original). “Theparty requesting a stay be#éns burden of showing that the
circumstances justify an exesei of that discretion.”_Icat 1761 (citations omitted).

“The fact that the issuance of a stay is fefthe court’s discreth does not mean that no
legal standard governs that discratia . . [A] motion to [a cour$] discretion is a motion, not to
its inclination, but to its judgménand its judgment is to be guided by sound legal principles.”
Id. (internal quotation marks andations omitted; alterations ioriginal). “[T]hose legal

principles have been distilledtonconsideration ofdur factors: (1) whether the stay applicant

® In its November 30 Order, the court held: “Although Nevember 22 Order does not provide injunctive relief, its
enforcement of Safeco’s right to collateral securitgtigh specific performance iisjunctive in character.
Accordingly, the court must analyzefdedants’ request for a stay of the November 22 Order under Rule 62(c).”
Dkt. No. 125 at 4.

10



has made a strong showing that he is likelguoceed on the merits;)(@hether the applicant

will be irreparably injured absent a stay; (3)etiter the issuance of the stay will substantially
injure the other parties interested in the progagdand (4) where the publicterest lies.”_Id.
(internal quotation marks and citations omitted)T'|le degree to which a factor must be present
varies with the strength of tlegher factors, meaning that mareone [factor] excuses less of the

other.” In re: World Trad€tr. Disaster Site Litig.503 F.3d 167, 170 (2d Cir. 2007) (internal

guotation marks and citations omitted). Howewe conducting this analysis, the Supreme
Court has instructed that the first two factors are the “most critical.” NKNS.Ct. at 1761. A
district should only grant a stay “when it is necessary to preserve the status quo pending the

appeal.” _Kidder, Peabody & Co. v. Maxus Energy C#p5 F.2d 556, 565 (2d Cir. 1991).

“Maintaining the status qumeans that a controversy will still exist once the appeal is heard.”
12 Moore’s Federal Practice 8§ 62.06[1] (MatthBender 3d ed.) (emphasis in original).

To protect the non-moving party’s interestslistrict court may require the moving party
to post a bond before granting a stay under B2(e). Fed. R. Civ. P. 62(c); In re: Tower

Automotive, Inc, 2007 U.S. Dist. LEXIS 49282, at *4 (S.D¥W July 3, 2007). “The propriety

of any security posted is a discretionary deteation made by the court.”_Arlington Indus., Inc.

v. Bridgeport Fittings, In¢.2010 U.S. Dist. LEXIS 21426, at *22 (M.D.Pa. March 9, 2010)

(internal quotation marks and citationsitied). The purpose of requiring a bond pending
appeal “is to secure the judgment throughouthgeal process agairbe possibility of the

judgment debtor’s insolveg¢ Frommert v. Conkright2007 U.S. Dist. LEXIS 15370, at *5

(W.D.N.Y. March 6, 2007]citing Grubb v. FDIC833 F.2d 222, 226 (10th Cir. 1987)). Thus,

requiring the moving party to post a bond beforwmging a stay pending appeal is the “usual

rule.” Exxon Corp. v. Esso Worker’s Union, In863 F.Supp. 58, 60 (D. Mass. 1997) (citing

11



F.D.I.C.v. A & R Constr., In¢.921 F.Supp. 153, 155 (E.D.N.Y. 1996)).

Based on its analysis of the four factonsdastay under Rule 62(c), as articulated by the
Supreme Court in Nkerthe court finds that defendants hawet their burden of demonstrating
circumstances that justify a stay of the caiNovember 22 Order. The court also finds it
appropriate to require each dediant to post a bond during the pemgieof defendants’ appeal.

A. Defendants’ Likelihood of Success on the Merits

To be granted a stay pending appted,moving party must demonstrate a “strong
showing that he is likely teucceed on the merits.” Nket?9 S.Ct. at 1761. “There is no
precise threshold of probabilityahmust be demonstrated irder to satisfy this factor.”

Barclay’s Capital Inc. v. Theflyonthewall.com00 F.Supp.2d 310, 350 (S.D.N.Y. 2010)

(citation omitted). The Supren@ourt has indicated that “[m]othan a mere ‘possibility’ of
relief is required.”_Nken129 S.Ct. at 1761 (citation omitted; adteon in original). However,
the moving party need not demonstrate that it is more likely than not to succeed on the merits of

its appeal._Citigroup Global Markets, Inc.VCG Special Opportunities Master Fund | %P8

F.3d 30, 37 (2d. Cir. 2010). “The probability otsass that must be demonstrated is inversely
proportional to the amount of irreparable injutygtmoving party] will suffer absent the stay.

Simply stated, more of one excusess of the other.” Mohammed v. Re®09 F.3d 95, 102

(2d Cir. 2002) (internal quotation marks and citatomitted). The gravity of the injury faced by
the moving party if a stay is denied may tate that “the degree of likelihood of success on
appeal need not be set too high.” Id.

In this instance, the court finds that thi&élihood of success orppeal need not be set
too high.” Id. As discussed below, denial of a stayhis case would result in significant

irreparable harm to defendants; the award t&t@ral security threans to render defendants

12



insolvent, such that they will not have suféiot funds to prosecutedin appeal. Given the
inverse relationship between the irreparable inflefendants will suffer absent the stay and the
probability of success that they must demonstratethd.court holds that defendants must
simply show “more than a meregsbility” of success on appeal, Nkei?9 S.Ct. at 1761.
Although it is a close question gltourt finds that defendanihave made the requisite
showing. It is unlikely that dendants’ will succeed on theippeal of the court's November 22
Order to the Second Circuit. &lparties have thoroughly briefectbollateral security issue,
and the court has thoroughly coresied that issue in its previo@sders. In their motion for a
stay pending appeal, defendants rehash the s@umants previously made to this court as to
why their allegations of bad faith should be addrésdehe collateral security stage of litigation.
The court has previously rejectdtbse arguments, and it rejettiem again for the reasons set
forth in its previous Orders. Seeq, Dkt. No. 80 at 20-25. Defendants have presented the
court with no new authority or argumentathvould undermine its decision. Nonetheless,
although the relevant case lawostgly indicates that the issuelwdd faith should be addressed
at the indemnification stage of litigation, the court recognizassttie case law does not provide
definitive guidance on this issue. For thedson, the court holds that defendants have

demonstrated “more than a meresgibility” of success on appeal. Sget. for Int'| Envtl. Law

v. Office of the United States Trade Representafid@ F.Supp.2d 21, 22 (D.D.C. 2003)

(finding that the moving party satisfied its burderder this factor because the case presented an
issue of first impression).

B. Irreparable Harm to Defendants

The second Nkefactor is “whether the applicanill be irreparably injured absent a

stay.” 129 S.Ct. at 1761. “To establish irrepagdidrm, plaintiffs must demonstrate ‘an injury

13



that is neither remote nor spéative, but actual and imminerit. Tucker Anthony Realty Corp.

V. Schlesinger888 F.2d 969, 975 (2d Cir. 1989) (citations omitted). “The injury must be one
requiring a remedy of more than mere money dgaa A monetary loss will not suffice unless
the movant provides evidence of damage thahaabe rectified by financial compensation.” Id.
(citations omitted). Thus, “[r]lecoverable morrgtlbss may constitute irreparable harm only

where the loss threatens the verystence of the movant’'s finess.” Malarkey v. Texaco, Inc.

794 F.Supp. 1248, 1250 (S.D.N.Y. 1992) (internal gtioh marks and citations omitted); see

Nemer Jeep-Eagle, Inc. v. Jeep-Eagle Sales,®86bF.2d 430, 435 (2d Cir. 1993)Tthreatto

the continued existence of a business can catesirreparable injy.”) (internal quotation
marks and citations omitted; emphasis in original); Schlesi®&& F.2d at 975 (stating that

bankruptcy constitutes irrefable harm); Vaqueira Tres Monijitas, Inc. v. Irizag7 F.3d 464,

485 (1st Cir. 2009) (“[S]Jome economic losses can be deemed irreparable. For instance, . . .
where the potential economic loss is so gre&b éisreaten the existence of the movant’'s
business.”) (internal quotation marks and citations omitted).

Defendants have provided the court witidemce regarding their financial status and
their ability to post collgeral security in the amount set by the court in its November 22 Order.
With respect to MES defendants, Mr. Makhous lpaovided the court with a sworn affidavit
regarding his personal financesdahe financial status of ME®i&d MCES. In his affidavit, Mr.
Makhoul states that, at the end of December 20isQpersonal assets will be limited to the
$800,000 in his personal bank accounts and less than $200,000 equity in his home. Dec. 3, 2010
Affidavit of George Makhoul (“M&houl Aff.”), Dkt. No. 128-1, af] 16, 22. He also states that
“MES and MCES have no assets to speak of."[I82. MES has ceased business operations

and “has had no work other thar ttnanagement of this case anidtexd litigations . . . .”_Id{

14



18. MCES has one design contract worth $29,000.Thek financial documents submitted by
Safeco to the court do not contretdir. Makhoul’s affidavit. _Se@laintiffs Memorandum in
Opposition to Defendant’s Motion for a Stay PeigdAppeal (“Pl. Mem.”), Dkt. No. 129, at 20,
Ex. 1% Thus, the evidence submitted to this cal@monstrates that, in total, MES defendants
have assets worth approximately $1,029,000.00. Wgpect to Hirani dendants, Mr. Hirani
has provided the court withsavorn affidavit summarizing kiand Mrs. Hirani's personal
finances. His affidavit shows that thewka10,122.70 in cash, thrife insurance policies
with a total cash valuef $98,769.59, and “no significant assetser than other than Hirani
Engineering and three properties where thd emjaity is less than $80,000.00.” Dec. 2, 2010
Affidavit of Jitendra Hirani (“Hrani Aff.”), Dkt. No. 127-1, at § 1&Ex. A. In his affidavit, Mr.
Hirani does not detail thinancial condition of Hirani Engineery. Rather, he simply states that
“Hirani defendants have provided Safeco wilinani Engineering’s ensolidated financial
statements for fiscal year 2007, 2008, and 2009.” Safeco has provided the court with Hirani
Engineering’s financial statement for 2009, whindicates that Hira Engineering had
approximately $2.5 million in stockholder equity of December 31, 2009. Pl. Mem. at 20, Ex.
2 at 6. Hirani defendants have submitted mgtho the court that disputes the amount of
stockholder equity in Hirani Engineeringhus, the evidence submitted to this court
demonstrates that Hirani defendants hassets worth approximately $2.69 million.

Based on the evidence submitted regarding defastfinancial status, it is clear that the
court’s November 22 Order imminently threatémsender defendants insolvent. Under that

Order, MES and Hirani defendants are flyimnd severally liable for the $4,960,067.44 in

® Safeco has not disputed that, in aceock with its rights under Paragraph Shaf “Security to Surety” section of

the Indemnity Agreements, it has placed a lien on certain construction equipment owned by MES through a Uniform
Commercial Code filing. Because Safeco has a secutésest in that equipment, the court does not include the

value of that equipment in MES’ assets.

15



collateral security due to Sado for the HEPFF Project. MEfefendants must further provide
Safeco with an additional $779,566.97 in collatsecurity for thd®RTF Project and $875,000
in collateral security for prected legal and consulting feeBhe collateral security that MES
defendants are required to post far exceleeis $1,029,000.00 in assets. Likewise, Hirani
defendants’ approximately $2.69 million in asseiassifficient to cover the collateral security
for which they are jointly and severally lialwa the HEPFF Project. Thus, enforcement of the
court’'s November 22 Order imminently threadda render both MES and Hirani defendants
insolvent! Such harm constitutes irreparable injBiry.

C. Harm to Safeco

The third_Nkerfactor is “whether the issuance of the stay will substantially injure the
other parties interested in tpeoceeding.” 129 S.Ct. at 1761. éFbk is no question that Safeco
will be harmed if this court grants a stay of its November 22 Order. Safeco bargained for a right
to collateral security for anticipated lossesler the Indemnity Agreements. That right is
intended to secure Safeco against anticipateddasstil the ultimate issue of indemnity can be

resolved. Should the court grant a stay oNitsember 22 Order enforcing that right, Safeco

" While the imminent threat of insolvency constitutes irreparable harm under theahidgsis, the court notes that
defendants’ inability to poshe full amount of collateral security dueSafeco is not a basis for reducing that
amount._Am. Motorists Ins. Co, v. Pa. Beads C@®3 F.Supp. 437, 441 (S.D.N.Y. 1997) (“While [defendant’'s
bankruptcy] would indeed be unfortunate, it does not, standing alone, provide a valchjigtifor denying

plaintiff access to the security it specifically bargdifigr.”); Safeco Ins. Cov. Dematos Enter., Inc2003 U.S.

Dist. LEXIS 7651, at *15 (E.D.Pa. 2003) (“The Court findattimdemnitor Defendants’ ability to pay is not a factor
in determining the appropriateness of specific perfoomanf the collateral security provision.”). Under the
Indemnity Agreements, Safeco is entitled to collateralritgaegardless of the financial impact upon defendants.

8 Safeco argues that defendants’ “alleged present findrasidship . . . pre-dates the Court’s ruling on collateral”
and thus “there exists no irreparable harm that will addely from the denial of their request for a stay pending
appeal.” Pl. Mem. 21. That argument is unpersuasive. While defendants’ present financial hardbkiftraegd

all the way back to the Government’s three terminations in 2008t RD, the irreparable harm here is not financial
hardship. It is the imminent threat of insolvency. That irreparable harm derives from the No22rGioder.

Absent that Order, defendants face ambypeculative, not imminent, threatiefolvency. Similarly unpersuasive is
Safeco’s argument that the court’'swémber 22 Order will not necessarily mpi#fendants out of business because
“Safeco could ultimately be orderéareturn this collateral.”_Icat 21. That argument fails for two reasons. First,
the possible return of the collateral security at a laterdtade not change the facathdefendants are likely to
immediately become insolvent if ordered to comply wilith November 22 Order. Second, should defendants’
become insolvent, they will not have funds to litigate the mefitkis case and seek return of the collateral security.
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will not get the benefit of its bargain; its rigiotcollateral security will not be enforced until
defendants’ appeal is resolvebh the meantime, during the mpaency of appeal, the financial
condition of defendants likely will continue totdaorate. Thus, following appeal, Safeco will
be able to obtain less collateral security frorfeddants than it would be lghto at this time.
Furthermore, if defendants file for bankruptcy lefthe appeal is res@d, “absent enforcement
of the Indemnity Agreement[s’] collateral securitguse, plaintiff could . . . be relegated to an
unsecured claim and therefore be forced to shaudelbtor’s property with other creditors . . . .
[1]t is that precise situation that [plaintiff] sougiatavoid in bargaining fathe collateral security
clause.”_Am. Motorists983 F.Supp. at 441. Thus, Safeco famdsstantial injty if the court
grants a stay of its November 22 Order etiftg Safeco’s right to collateral security.

D. PublicInterest

The final_Nkerfactor is a consideration of “whetige public interedies.” 129 S.Ct. at
1761. Here, the public interest lies in favodehying defendants’ motion for a stay. Courts

nationally have recognized the Vitale of sureties in the constition industry._Liberty Mutual

Ins. Co. v. Aventura Engineering & Constr. Co&84 F.Supp.2d 1290, 1303 (S.D.Fla. 2008).

“The many parties to a typicabnstruction contract — awers, general contractors,
subcontractors, and sub-subcontractors — lookritiss to provide assurance that defaults by

any of the myriad other parties involved will mesult in a loss to them.” Gen. Accident Ins.

Co. of America v. MerritiMeridian Const. Corp975 F.Supp. 511, 516 (S.D.N.Y. 1997).

“Courts have recognized that ‘as a practicatterahe suppliers and shcontractors on large
construction projects need reasonably prompt payment for thekramd materials in order for

them to remain solvent and stay in business.”(ddation omitted). To ensure that they can

perform this vital function witout incurring loss, “[8]reties draft their indemnity agreements
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broadly, and with extensive protections, dénel courts, understandirige importance of the
indemnity agreement, consistently enforce the agreements and the remedies granted to the
sureties.”_Aventurgb34 F.Supp.2d at 1303-1304. Thus, thblie interest lies in favor of
promptly enforcing Safeco’s right to collaéd security under the Indemnity Agreements by
denying defendants’ motion for a stay.

E. Balancing the NkeRactors

To determine whether to grant defendantstion for a stay, the court must balance the

four Nkenfactors. _New York Site Rest. Ass’n v. New York City Bd. of Hegl8%5 F.Supp.2d

363, 366 (S.D.N.Y. 2008). In balancing those fagttre court must be mindful of the Supreme
Court’s instruction that the first twlactors are the “most critical.” Nkeh29 S.Ct. at 1761.
Moreover, the court must weigh the factordigit of the purpose of a stay pending appeal,
which is to maintain the status quo, such thatontroversy will still eist once the appeal is
heard.” 12 Moore’s FeddrBractice § 62.06[1]; Kidde®25 F.2d at 565. @hsideration should
also be given to what extent a bond can bezatilito safeguard the non-moving party’s interests
during the pendency of appeal. $F&emmert 2007 U.S. Dist. LEXIS 15370, at *5; Arlingtpn
2010 U.S. Dist. LEXIS 21426, at *22. The couiliwnly grant a stay pending appeal if the
moving party has met its heavy burden of establishing a favorable balance of thiadi&en
SeeNken 129 S.Ct. at 1761.

Defendants have met that burden here. The two “most critical” factors — the likelihood of
success on the merits and the irrepée harm to defendants — weighfavor of granting a stay.
Although the other two Nkefactors — the harm to Safecadathe public interest — weigh in
favor of denying the stay, the balance tips ifeddants’ favor when the purpose behind a stay

pending appeal is considered. To maintasdtatus quo, such that a controversy will exist

18



when defendants’ appeal is heard, a stay meigiranted. Absent a stay of the Court’s
November 22 Order, defendants face an imminent threat of insolvency. If they become
insolvent, defendants will lack the funds necessaprosecute their appeal of that Order. Thus,
enforcement of that Order would alter the stafus by depriving defendanof their ability to
appeal. In such circumstances, a stay pengipgal is warranted. Moreover, the harm caused
to Safeco by granting the stay can be miggddty requiring defendants to each post a bond
before the stay issues. Those bonds will notielte the harm caused to Safeco by the stay, but
they will provide Safeco some security during flendency of defendants’ appeal. Thus, in this
instance, the court finds that tappropriate balance is struck Isguing a stay that maintains the
status quo under conditions tmaitigate the harm to Safec@ccordingly, defendants’ motion
for a stay of the court’'s November 22 Orderidgithe pendency of theappeal is granted.

F. The Amount of Defendants’ Bonds

The court has discretion to set the amournhefbonds that defendants must post before

the stay issues. Fed. R. Civ. P. 62(c); Arlington Ind2&10 U.S. Dist. LEXIS 21426, at *22.

As previously discussed, MES defendamse approximately $1,029,000.00 in assets and

Hirani defendants have approximately $2.69iomllin assets. The court recognizes that

defendants need to maintain sufficient assepmyotheir legal fees arather expenses during the
pendency of their appeal. Thus, prior to &ste of the stay, the court is requiring MES

defendants to post a court-approved bond in the amount of $200,000.00 and Hirani defendants to
post a court-approved a bond in the amount of $1,000,000.00.

. Safeco’s Motion for Enforcement of Itsdgit to an Assignment ddefendants’ Claims
and Its Right to a Power-of-Attorney

Safeco argues that, under the Indemnitye&gnents, it is entitteto an automatic

assignment of any claims belonging to defenslantthe bonded projects, as well as a power-of-
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attorney to effectuate that assignment. Defersddotot contest that Safeco is entitled to those
rights under the Indemnity Agreements; rather, tingye the court to stagnforcement of those
rights until defendants have aaed the court's November 22d@r. For the reasons that
follow, the court grants Safeco’s motion for emfment of its rights to an assignment of claims
and a power-of-attorney, and it denies defendaatgiest to stay enforcement of those rights.

A. Safeco is Entitled to EnforcementtsfRight to an Assignment of Defendants’
Claims and Its Right to a Power-of-Attorney

In its May 18 Order, the court declinedaddress plaintiffsequest for an order
enforcing its right to an assigremt of defendants’ claims relat¢o the bonded projects and its
right to a power-of-attorney to effectuate that@ssient. In its briefs to the court regarding that
issue, plaintiff contended & an indemnitor may avoiddgrautomatic claims-assignment
provision by depositing collateral otherwise securing the surstglischarge from liability.
Thus, because the court ordered enforcement oftipfa right to collateral security, it declined
to address Safeco’s rights to an assignréntaims and a power-of-attorney under the
Indemnity Agreements. However, the court noted that Safeco was free to resubmit its motion
with respect to those rights should defendants lablerto provide sufficigrcollateral security.
After defendants submitted their motion for a stayhe court's November 22 Order — in which
they asserted that they could not afford to plestrequisite collateral security — the court issued
an Order to Show Cause on December 8, 2010. Oiuldr directed the parties to show cause as
to why, if this court grants stay of its November 22 Ordermming appeal, it should not also
grant Safeco an assignment of claims pursteaRaragraph 1.d. oféh'Security to Surety”
section of the Indemnity Agreements. In thresponse to that Order, defendants do not contest
that Safeco is entitled to an assignment of nigd@ts’ claims and a power-of-attorney. In its

response to that Order, Safeco argues that itiidegito those rightsiespective of whether the
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court stays its November 22 Order. The court agrees with Safeco.

Whether a contract is clear or ambigu@ia question of law. Kass v. Kagd N.Y.2d
554, 566 (1998). To determine parties’ rights uradeontract, courts begwmith the terms of the
contract itself to se the intent of the parties can geeaned without resort to extrinsic

evidence._Hugo Boss Fashions, Inc. v. Fed. Ins.Z5@ F.3d 608, 617 (2d Cir. 2001).

“Contract language is not ambiguous if it lsadefinite and precise meaning, unattended by
danger of misconception in the purport of the fcact] itself, and concerning which there is no
reasonable basis for a difference of opinion.” (batation omitted). “Afamiliar and eminently
sensible proposition of law is that, when parset down their agreement in a clear, complete
document, their writing should as a ruledydorced according to its own terms.” (ditation
omitted).

With respect to Safeco’s right to assggnment of defendants’ claims on the bonded
projects, the Indemnity Agreements are cldander Paragraph 1.d. of the “Security to Surety”
section of the Indemnity Agreements, “adlté date of execution of any Bond,” defendants
assigned their rights to Safeco in:

Any actions, causes of action, claimsdemands whatsoever which Contractor

may have or acquire against any partyhe Contract, or arising out of or in

connection with any Contract . . . , di&hfeco] shall have the full and exclusive

right, in its name or in the nametbie Contractor, but nahe obligation, to

prosecute, compromise, release or otlge resolve such actions, causes of

actions, claims or demands.

Safeco agreed “to forebear exercising the righastgd to it [in that prasion] until there [was]
a Default under the [Indemnity Agreements).” .declaration of default by the obligee of any
bond constitutes a “Default” under the Indemnity Agreements. Indemnity Agreements at

“Default” 1 (1). Thus, upon suchdeclaration, Safeco was entitl® exercise its right to an

assignment of claims. IdAccordingly, because the Army Corps of Engineers’ (“Corps”)
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declared defendants to be in default on até¢lbonded contracts, $ab has a right to an
assignment of defendants’ claims relatechtuse projects under the Indemnity Agreements.
Safeco’s right to an assignment of defendagitims is independent of its right to
collateral security to cover its anticipated loss€ke latter right deriveBom Paragraph 2 of the
“Indemnity to Surety” section (“Paragraph 2ind Paragraph 5 of tH&eneral Provisions”
section (“Paragraph 5”) of the Indemnity Agresnts. Paragraph 2 states that Safeco may
demand collateral security from defendantsdischarge any claimgainst Surety on any
Bond,” while Paragraph 5 statémat Safeco may request codled! security “to cover all
exposure under such bond or bonds.” As erplaiin the court’'s September 30 Order, those
provisions require defendants, uptemand from Safeco, to providellateral secrty in the
form of monetary payment to cover Safecardicipated losses. Dkt. No. 107 at 3-5. By
contrast, Paragraph 1 of the “Security to Surségction (“Paragraph )’provides that, at the
moment of defendants’ default, without makindeanand, Safeco is entitled to certain rights as
collateral security “to ngay all loss and expense to Suretiovember 22 Order, Dkt. No. 121
at 13. The collateral security wrthat provision is for costs already incurred by Safeco, not
anticipated losses. IdThus, Paragraph 1 provides a differiemin of collateral security to cover
different types of losses than Paragraph 2 amdgPaph 5. In other words, Paragraph 1 affords
rights to Safeco that are separatel distinct from the right to collateral security for anticipated
losses. Accordingly, Safeco is entitled tosasignment of claims undBaragraph 1 regardless
of whether defendants can post the requtiateral security under Paragraph 2 and

Paragraph 5, and the court’s stay of its Noven#2 Order is irrelevd to enforcement of
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Safeco’s right to an assignment of claifns.

The Indemnity Agreements also are clear wbpect to Safecorgght to a power-of-
attorney to effectuate that assignment. Under Paragraph 2 of the “Sex&iirety” section, as
collateral security “to repay all loss arxpense to Surety,” dendants agreed to:

Irrevocably nominate and appoint any officéiSurety as the true and lawful

attorney-in-fact of the Undsigned, with full right an@uthority in the event of

Contractor’s dfault to:

a. Sign the name of the Undersignedatty voucher, release, satisfaction,
check, bill of sale of property refed¢o herein, or any other paper or
contract necessary or desired to gamto effect the purposes of this

agreement;

b. Dispose of performance of any Catt by subletting it in Contractor’s
name or otherwise.

This provision is clear that, uponfdadants’ default, Safeco htee right to exercise a power-
of-attorney to effectuate itgghts under the Indemnity Agreemts. Thus, because the Corps
declared defendants to be in default on the thoeeled projects, Safeco has the right to exercise
a power-of-attorney to effectuats iight to an assignment of datiants’ claims on the projects.
B. Defendants’ have not Satisfied the Requests for a Stay of the Court’s Order
Although defendants do not contest that, unldernndemnity Agreements, Safeco is
entitled to an assignment of defendants’ claims, and a power-of-attorney to effectuate that

assignment, they urge the court to stay enforcéwfahose rights. Apreviously discussed, the

° In a previous brief to the court regarding this issuée®aasserted that it is “entitled to an Order affirming this
automatic assignment, unless the Defendants deposit cdltatecver Safeco’s full loss exposure.” Dkt. No. 64-1
at 19. In support of that assertion, Safeco cited leaseterpreting indemnification agreements that contained
express language making the surety’s rights to the indemnitor’s claims contingent upon the indenaftiiystan
post adequate collateral security. S2g, Hutton Const. Co. v. County of Rocklars® F.3d 1191, 1192 (2d Cir.
1995) (“The Agreement of Indemnity unambiguously provides that all [the indemnitor’s] rights ‘growing in any
manner out of’ the insured contracts were assigned tBufaties when [the indemnitdsfeached the Agreement by
failing to indemnify the Sureties on demand.”); Merritt-Meridi@n5 F.Supp. at 516 (“Under the terms of the
Indemnity Agreement, [the surety] had the right to ma&gments and settle all claims, unless the defendants
requested that [the surety] litigatad posted collateral to secure the amount of a possible judgment and expenses of
litigation.”) (citation omitted; emphasis in original). Hovee, the Indemnity Agreements at issue do not contain
such language. Thus, Safeco’s assertiamcisrrect with respect to those agreements.
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four Nkenfactors must be balanced to determine Wwlea stay during the pendency of appeal is
justified. 129 S.Ct. at 1760-1761. The two “maostical” factors ardi) whether the stay
applicant has made a strong showing that h&edylito succeed on the mis and (ii) whether

the applicant will be irreparably injured absent a stayatld.761. Here, consideration of those
two factors demonstrates that the court sthawlt grant defendants2quest for a stay.

First, if defendants appeal the court’s Ordleey will have no chance of success on the
merits. As discussed above, Safeco’s riglarnt@ssignment of defendants’ claims, and its right
to a power-of-attorney teffectuate that assignment, are mbgguously stated in the Indemnity
Agreements. Because the Corps declarechdafas to be in default on the three bonded
projects, Safeco is entitled éxercise those rights with respect to those projects. Thus,
defendants will not prevail on an appeal of ¢cbert’s Order enforcing those rights. Where a
moving party fails to shownylikelihood of success on the merits, a stay is not warranted. See
Nken 129 S.Ct. at 1761 (“It is not enough that tharade of success on the m®be ‘better than

negligible.”); S.E.C. v. Universal Express, In2007 U.S. Dist. LEXIS 56950, at *4-*7

(S.D.N.Y. August 3, 2007) (demyg stay where movant failed stiow a likelihood of success on

the merits); Motorola Credit Corp v. Uza2i’5 F.Supp.2d 519, 524 (S.D.N.Y. 2003) (same).

Second, defendants have failed to demonstratdhby will be irreparably injured absent
a stay. Defendants claim that they will suffeejrarable harm if theglaims are assigned to
Safeco, because “there is a cledention on the panf the Corps and Safeco to dismiss MES’
claims and settle Safeco’s claims only in an amount necessary to satisfy its own claims.”
Memorandum of Law of MES Defendants in Resse to Order to Show Cause (“Def. Mem.”),

Dkt. No. 130, at 4° Thus, “[e]ven if MES prevailed ithis case, it would be faced with the

9 Hirani defendants joined in MES defendants’ briefdsponse to the court’s December 8 Order to Show Cause.
Dkt. No. 131.
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impossible task of proving what it would haveaeered [on its claims against the Corps] had its
claims not been jettisoned in mediation.” llah. short, defendants argue that they will be
irreparably harmed absent a stay because Safélawot seek to maximize the settlement of their
claims against the Corps and because defendahtese the opportunity to litigate the merits of
those claims. The court disagrees.

Defendants cannot establish irreparable haene. Under the Indemnity Agreements,
Safeco has the right to settle defendantshtdaagainst the Corpslated to the three bonded
projects. Indemnity Agreements at “Security toe®y’ 1 1.d. That righis enforceable. Huttgn
52 F.3d at 1192 (holding that, under an indemagyeement, the sureltyad the authority to
settle all claims on behalf of ifgincipal, including principal'sffirmative claims growing out of

its insured contracts); Merritt-MeridiaB75 F.Supp. at 516 (enforcingsty’s right to settle

principal’s claims under an indemnity agreemer8afeco, however, is obligated to settle
defendants’ claims againte Corps in good faith. 1€ This right to make payments and settle

claims is limited only by [the saty’s] obligation to settle clais in good faith.”); Bell BCI Co.

v. Old Dominion Demolition Corp294 F.Supp.2d 807, 815 (E.D.Va. 2003) (addressing

indemnitor’s bad faith arguments agsti surety’s settlement of chas). If defendants desire to
challenge the good faith of Safeco’s settlenveith the Corps, “such an argument is properly
asserted as a defense to [Safeco’s] claimnagfdefendants] for indemnification,” BeR94
F.Supp.2d at 815. Moreover, in this indemnity@ctif defendants estaltisiot only Safeco’s
bad faith in settling their claimbut also the merits of thoseaghs, defendants may be able to
recover the value of those claims from Safeco. i&e&hus, within the context of this action,
defendants will be able to (i) challenge Safes@tlement of defendants’ claims against the

Corps and (ii) litigate the merits of thoskaims. Defendants thefiore cannot demonstrate
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irreparable harm absent a stay of the court’s Order.

Defendants cannot establish a likelihood afcgss on the merits or irreparable harm.
Thus, the court denies defendants’ request to gratdy of its Order enforcing Safeco’s rights to
an assignment of claims and a powegtibrney under the Indemnity Agreements.

CONCLUSION

For the foregoing reasons, the court grants defendants’ motion for a stay of the court’s
November 22 Order pending their appeal of ater to the Second Circuit. The stay shall
become effective upon the posting of caapproved bonds in the amount of $200,000 by MES
defendants and $1,000,000 by Hirani defendabtfendants shall post those bonds by
December 29, 2010 or comply with the court's November 22 Order by that date. The court also
grants Safeco’s motion for enforcement of ightito an assignment of defendants’ claims
related to the threleonded projects, and its rigto exercise a power-of-attorney to effectuate
that assignment, under the Indemnity Agreementse court denies defendants’ request to stay
the Order enforcing Safeco’s rigiat an assignment of defendsintlaims and its right to a
power-of-attorney. The court also denies Safemuest to stay the entire proceeding while

defendants’ appeal of the cosrflovember 22 Order is pending.

SO ORDERED.
EARR
AlyneR. Ross
UnitedState<District Judge
Dated: December 17, 2010

Brooklyn, New York
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