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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
SAFECO INSURANCE COMPANY 09-CV-3312ARR) (ALC)
OF AMERICA,
Plaintiff, NOTFORPRINT OR
ELECTRONIC
PUBLICATION
-against-
M.E.S.,INC., etal., OPINION& ORDER
Defendants.
_____________________________________________________________________ X

ROSS, United States District Judge:

On July 30, 2009, plaintiff Safeco Insurance Company of America (“Safeco” or
“plaintiff”) filed a complaint in the instant casgainst defendants M.E.S., Inc., M.C.E.S., Inc.,
and George Makhoul (collectiwel“MES defendants”), and defdants Hirani Engineering &
Land Surveying, P.C. (“Hirani Engineering”),ndni/MES JV, Jitendra S. Hirani, and Sarita
Hirani (collectively, “Hirani déendants” and, together with MEdefendants, “defendants”).
The complaint asserts multiple claims arising from written Indemnity Agreements among the
parties. Presently before the court is Hirani defendants’ motion for ideaatson of the court’s
March 22, 2011 Order, Dkt. No. 161, denying Hirdafendants’ motion for modification of the
court’s December 30, 2010 Order, Dkt. No. 1#8r the reasons set forth below, Hirani
defendants’ motion is denied.

BACKGROUND

The court presumes familiarity withdlbackground set forth in its March 22, 2011
Order. Dkt. No. 161 at 1-8. As stated théie, financial condition of Hirani defendants was a

critical issue before the court when it ruled uplefendants’ motion for aag pending appeal of
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the court’'s November 22, 2010 Order. Ie thecember 17, 2010 Order granting defendants’
motion, the court noted that Hirani defendainad failed to submit adequate documentation
regarding their finances; however, based uperdticumentation submitted by Safeco, the court
determined that Hirani defendants had sufficassets to post a $1 million bond pending appeal.
Thus, the court ordered Hirani defendants to gratbond prior to the issuance of the stay.

On December 28, 2010, Hirani defendants askedaourt to reconsat the amount of the
$1 million bond set in the court’s December 17 @utethe grounds that they were financially
incapable of posting such a bond. That dag ciburt held a telepherconference regarding
Hirani defendants’ motion. At that conference, the court stated:

| think | ought to start byoting that the entire manner in which the Hirani
defendants have handled the issuthefstay in this case, | have found
extraordinarily frustratingWhen the stay was first soughtearly December, at a
time when it was clear that the ceniisgue relating to the stay or the
circumstances of the stay or the conditiohghe stay relatéto the defendants
finances and the defendants’ abilityioability to secue a bond or other

collateral, the papers that | receivednirthe Hirani defendants discussed only the
individual defendants finances. They malkesolutely no reference at all to the
financial situation of Hirani Enginee . . . . And [Hirani] defendants omitted
that evidence, notwithstanding that the buarde. was . . . on Hirani [defendants]
to establish a real limitation on [their]ility to post security. And it was only

after | then relied on financial informat provided to me by Safeco that Hirani
[defendants are] claiming that [they are] not in a position to post a million dollar
bond. | mean even now, there is noraifitive statement of what [Hirani]
defendants could do. There is simplyaasertion that Hirani Engineering can’t
post as much as one million dollars because it would be necessary to have a
million dollars in cash and it doesn’t have a million dollars in cash.

| think we have really bent over backwda to give defendants in this case an
opportunity to present haeliidence of what they can do and what they
legitimately can’t do. Looking ahis current set of papetisat we just got in the
last couple of hours, the [Hirani] defemds offered to post a partial bond . . . .
They don't disclose any amount of arfel bond. They don'’t give us any
evidence justifying a limitation. Thesuggest that | come up with some
alternative arrangement. They are entirely without information or without
suggestion as to what such atealative arrangeent might be.



Let me say that as far as I'm concetneam justified now in denying the motion
for reconsideration because none of this was brought to my attention when it
should have been brought to my attentiémstead, it's just &en dragged out and
frankly as legal matter, | think it's gpopriate to look at this as [Hirani]
defendants lost their opportunity to ddish any limitation on the security they
could post because they have raisedifisige again much too late and even then
in the most vague, useless manner.

So let me simply say as far as I'm cemed I'm going to try one more time, but
this is the last time I'm going to try tddress this issue. | have devoted
altogether too much time to this case, ipaftarly in light of the determination of
the parties, and | think isome respect particularly the defendants, to obfuscate
what’s going on here.

Transcript of Telephone Conference at 3-5 (“Tr.”), Safeco v. M.E.S,,Nioc.09-CV-3312

(E.D.N.Y. Dec. 28, 2010). The court then requeésteomplete list of Hirani defendants’ liquid
and physical assets “in every location” artbvant backup documentation by 5 p.m. the
following day. Tr. at 12.

By Order dated December 30, 2010, the cderntied Hirani defendants’ motion for
reconsideration, finding significadeficiencies in the documentary evidence submitted by
Hirani defendants following the telephone confeeewith the court. Dkt. No. 148 at 8-9. The
court, however, granted Hirani defendant®atension of time to post the $1 million bond and
established a payment schedule. atdd. The Order required Hirani defendants to post the
$200,000.00 equity in Mr. and Mrs. Hirani’s homvéh the court by January 3, 2011, to post
$400,000.00 with the court no later than Ma# 2011, and to post the remaining $400,000.00
with the court by May 3, 2011. ldt 10. The court cautioned thffailure to abide by this
schedule may result in the court revoking tlay sssued in its December 17 Order.” Id.

On March 2, 2011, two days before tleadline for Hirani defendants to post
$400,000.00 with the court, Hirani defendants filddtter “to notifythe Court” that they would

not be complying with the schedule set forthha court's December 30 Order. Dkt No. 154. In



their letter, Hirani defendants asked the court to modify thedide established in its December
30 Order because Hirani defendants wirancially incapable of complying.

By Order dated March 22, 2011, the calehied Hirani defendants’ motion for
modification of the court’'s December 30d@r. Specifically, the court stated:

The court holds that Hirani defendamsotion for modification must be denied
because, once again, they have faileprésent the court with a complete and
accurate picture of theirfances. In its December 30 Order, the court rejected
Hirani defendants’ motion for reconsideration of the $1 million dollar bond
amount because, despite having numeommortunities and the obligation to do
so, Hirani defendants failed to provide ttourt with the necessary documentary
evidence to evaluate their aas of financial distresslndeed, in that Order, the
court identified specific deficiencies Hirani defendantssubmissions that
precluded the court from finding thatridini defendants were unable to pay a $1
million bond. In particular, the court noted that it was troubled by the
unexplained transfers of sidigiant sums of money froirani Engineering to
other Hirani-related entitiemnd the complete lack offormation regarding Hirani
Engineering’s accounts receivable.

In their latest motion, Hirani defendants not trouble themselves with correcting
these deficiencies. In fact, in supportlodir claim that the $1 million bond will
“force them out of business,” they do not subanif financial documents at all.
Rather, they rely solelgn Mr. Hirani’s affidavit, which simply lists various
assets and liabilities without offeriragy documentary support for those figures
or evidence that those figures praseeomprehensive picture of Hirani
defendants’ finances. Furthermoaithough Mr. Hirani’'s affidavit lists
$5,708,503.80 in accounts receivable, likeani defendants’ previous
submissions to this court, it provides indication of when or from whom the
company will receive that substantial sofrmoney. In its December 30 Order,
the court noted that “[t]hiack of information about those funds is a significant
hindrance to the court’s ability to derstand Hirani Engineering’s financial
condition.” Dkt. No. 148 at 9. In light of &t statement, it is startling that Hirani
defendants[] would submit this motiontlout providing additional information
about Hirani Engineering’s accounts reable. Due to Hirani defendants’
deficient submissions, sididant questions still remia about their financial

status. Those questioneplude a finding that Hirani defendants are incapable of
posting a $1 million bond. Accordingly, the court rejects Hirani defendants’
motion for modification.

Dkt. No. 161 at 9-10.

Because Hirani defendants failed to complthihe payment schedule set forth in the



court’'s December 30 Order glrourt lifted the stay issuéa its December 17 Order and
reinstituted its November Z2rder requiring Hirani defendanto provide Safeco with
$4,960,067.44 in collateral security. The courtated Hirani defendastto provide that
collateral security no later than April 4, 2011.

By letter dated March 28, 2011, Hirani defemidaask the court teeconsider its March
22 Order. Dkt. No. 162. Hirani defendants have submitted documentary evidence with their
letter. They claim that the documentation essaiels that they arenfancially incapable of
posting the $1 million bond. In particular, Hiialefendants assert that the documentation
addresses the specific evidentiary deficienomed in the court's December 30 and March 22
Orders.

DISCUSSION

Reconsideration of a previoosder by the court is an “extraordinary remedy to be
employed sparingly in the interests of finality and conservation of scarce judicial resources.” In

re Health Mgmt. Sys. Inc. Sec. Litjd.13 F. Supp. 2d 613, 614 (S.D.N.Y. 2000) (citation and

internal quotation marks omitted). “The magwounds justifying reconsideration are ‘an
intervening change in controllingw, the availability of new evihce, or the need to correct a

clear error or prevent manifest injusticeVirgin Atl. Airways, Ltd. v. Nat'| Mediation Bd.956

F.2d 1245, 1255 (2d Cir. 1992) (citation omittett).other words, “reconsideration will
generally be denied unless the moving party cantpoicontrolling decigins or data that the
court overlooked - matters, in other words, téght reasonably be pgcted to alter the

conclusion reached by the court.” Shrader v. CSX Transp,,1@0d¢:.3d 255, 256-57 (2d Cir.

1995) (citations omitted). The court may not pernpagy to “use the motion . . . as a substitute

for appealing from a final judgment.”_Shamis v. Ambassador Factors, @8ipF.R.D. 148,




151 (S.D.N.Y. 1999).
“These rules are narrowly construed ancctriapplied so as to avoid repetitive

arguments on issues that have been consideltgdy the court.” _Uiited States v. BilliniNo.

99 CR. 156 (JGK), 2006 U.S. Dist. LEXIS 86343*a(S.D.N.Y. Nov. 22, 2006) (citation and
internal quotation marks omitted). “Strict apptioa of these rules also prevent[s] the practice
of a losing party examining a decision anertlplugging the gaps of the lost motion with
additional matters.”_Id(citation and internal quotation marnsnitted; alteration in original).
“The moving party may not use a motion for readaesation to advance nefacts, arguments, or
theories that were available but noéyipously presented tive Court.” _Id.(citations omitted).
“New evidence, for these purposes, must hdexnce that could not have been found by due
diligence.” 1d.at *2 (citation and internal quotation marks omitted).

In the interests of finality and judiciafficiency, Hirani defendants’ motion for
reconsideration is denied. Even presuming the documentary evidence submitted by Hirani
defendants with this motion is adequate to pittregr claims of financidistress, this court
declines to consider that evidanin light of Hirani defendantgonduct in this case. In the
previous four months, Hirani defendants have nthdee previous motions to this court in which
their financial condition has been squarelysatie. During that time period, Hirani defendants
were in exclusive possession of the doculm necessary to establish their financial
condition, and they were aware of their obligatioprovide that documentation to the court.
Indeed, after Hirani defendants submitted tations to the court without the requisite
documentation, the court specifically warned Hird@iendants in a telephone conference that
they had one final opportunity to meet their oltig)a. Yet, even following that warning, Hirani

defendants failed to provide ajleate evidence of their finaiat condition and, subsequently,



they made an additional motion to the court without submitinyginancial documents. Hirani
defendants have had every opportunity to prietbencourt with the evidence necessary to
support their claim of financial distress. Theyéaeclined to do so, electing instead to make
unsupported motion after unsupported motion. Taetions have delayed this litigation,
prejudiced Safeco, and wasted thsources of this court. The court refuses to reconsider its
previous decision based upon evidence that Hatafendants should have submitted with any of
its three previous motions. Accordinglyethmotion for reconsideration is denied.

CONCLUSION

For the foregoing reasons, this court derlgani defendants’ motion for reconsideration
of the court’s March 22, 2011 Ordefhe court declines to issue agorary stay of that Order.
Hirani defendants are directed to praviflafeco with $4,960,067.44dpollateral security no

later than April 4, 2011.

SO ORDERED.
EARR
Allyne R. Ross
UnitedState<District Judge
Dated: March 30, 2011

Brooklyn, New York



